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1.  Attachment — Fraud— Judgment  In  iZem.— The  fraud  as  well  as  the 
act  must  be  proved  in  order  to  justify  a  judgment  in  rem  in  attachment 
proceedings  on  the  ground  of  a  fraudulent  traxisfer  of  property,  but  it  a 
transfer  is  made  without  consideration  by  an  insolvent,  the  fraud  mayl)e 
inferred,  as  every  one  is  presumed  to  intend  the  natural  consequences  of 
his  Yoltmtary  act. 

2.  Attachment  'Fboce3SS>iso9— Fraudulent  Disposal  of  Property — 
Ignorance  no  Defense, — ^It  is  no  defense  in  attachment  proceedings  to  say 
that  it  was  not  known  that  the  property  claimed  to  have  been  fraudulently 
disposed  of,  could  be  made  subject  to  the  parties'  debts,  if  in  fact  and  law 
it  could  be  so  made  subject.  Ignorance  of  the  law  is  no  defense,  even 
where  interest  ia  essential  to  be  established  to  constitute  crime,  and  it  is 
not  competent  to  aver  such  ignorance. 

8.  Insurance— Organisation*  not  for  Pecuniary  Profit— Policies  not 
Commercial. — Where  the  object  of  an  insurance  association  is  not  for  the 
pecuniary  profit  of  its  members  insured,  by  an  investment  of  money  or 
otherwise,  but  to  furnish  cheap  insurance  for  the  benefit  of  those  depend- 
ent upon  the  insured,  and  its  express  provisions  are  that  its  members 
shall  receive  no  money  as  profits,  its  policy  is  not  commercial. 

4.  Insurance— -4 Mocta^tona  for  Mutual  Benefit,  not  for  Oain. — Con- 
struetion  of  Statutes.— The  statute  relating  to  mutual  benefit  life  insur- 
ance companies,  and  their  contracts  with  the  members,  should  receive  a 
liberal  interpretation  in  the  spirit  of  the  purpose  to  be  accomplished. 
They  should  not  receive  the  strict  and  rigid  construction  as  applied  to  the 
law  of  descent  but  rather  the  free  construction  as  applicable  to  the  law 
of  wills. 

5.  Insurance — Contract — Naming  the  Beneficiary. — So  far  as  tlie 
naming  of  the  beneficiary  in  a  certificate  of  mutual  benefit  insurance  is 
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concerned,  such  certificate  partakes  of  the  nature  of  a  will,  and,  without 
consideration  like  a  will,  is  a  mere  declaration  of  a  purpose  to  bestow  a 
boimty  which  until  death  vests  no  rights  of  property  in  the  legatee  or 
beneficiary. 

6.  Contracts  of  Insurance— iVoficc  of  the  Contract  —Where  a  person 
enters  into  a  contract  of  insurance,  and  pays  the  premiums  or  assessments, 
it  exists  as  a  contract  between  him  and  the  company  or  association  alone. 
If  he  fails  or  refuses  to  pay  the  premium  or  assessments,  the  beneficiary 
can  not  compel  him  to  pay;  nor  can  such  beneficiary  compel  the  com- 
pany or  association  to  receive  such  payment  from  him  to  prevent  a  for- 
feiture; neither  could  he  pay  in  the  name  of  the  insured  and  thereby 
make  himself  voluntarily  the  creditor  of  the  insured. 

7.  Insurance — Beneficiaries  in  Polities — Vented  Rights. — The  bene- 
ficiary named  in  a  policy  of  life  insurance  has  no  vested  right  of  property 
in  the  policy;  the  nature  of  the  right  comports  more  nearly  with  the 
legal  idea  of  a  proposed  or  unexecuted  gift. 

8.  tssuBjLSCE— Right  to  Change  the  Beneficiary,— WheTe  a  contract  of 
insurance  is  made  and  the  consideration  is  paid  by  the  insured  for  the 
benefit  of  another,  the  beneficiary  may  be  changed  at  any  time  by  the 
consent  of  the  contracting  parties,  though  no  reservation  therefor  was 
originally  made. 

9.  Insurance — Assignment  of  Policy — Reservation, — ^When  a  policy 
of  insurance  having  a  commercial  value  was  assigned,  with  the  consent  of 
the  insurance  company,  and  the  assignment  contained  a  clause  providing, 
in  the  event  of  the  death  of  the  assi^ee  before  the  death  of  tlie  assignor, 
then  the  policy  should  revert  to  him  the  same  as  if  no  assignment 
had  been  made,  it  was  heldy  that  the  limitation  in  the  assignment  gave 
the  assignee  no  right  to  revoke  the  policy  or  in  any  way  change  it  during 
the  life  of  the  assignor. 

10 .  Insurance—  POtper  to  Assign  Policy  with  Limitations. —An  assign- 
ment of  an  insurance  policy  by  a  husband  to  his  wife,  with  a  limita- 
tion expressed  in  the  assignment  that  in  the  event  of  her  death  before 
the  assignor,  it  was  to  revert  to  him,  the  said  assured,  the  same  as  if  no 
assignment  had  been  made,  contravenes  no  law  and  is  not  against  public 
policy. 

11.  Insurance — Policy  a  Chose  in  Action. — A  policy  of  insurance 
having  a  commercial  value  is  property,  and  in  general  terms  is  called  a 
chose  in  action.  If  fraudulently  disposed  of  to  defeat  creditors  it  may 
be  reached  by  a  creditor*s  bill. 

12.  ■  Fraud — Disposal  of  Insurance  Policy  to  Hinder  or  Delay  Credit- 
ors,— It  is  a  fraud,  within  the  meaning  of  the  attachment  act,  to  dispose 
of,  to  hinder  creditors,  any  kind  of  property  that  might  be  used  by  them 
to  satisfy  their  debts;  a  policy  of  insurance  liaving  a  commercial  value 
is  such  property,  and  if  assigned  or  disposed  of  for  such  a  piupose  fraud- 
ulently, it  may  be  reached  by  attachment. 

Memorandnm. — Attachment  proceedings.  Api)eal  from  the  Circuit 
Court  of  Randolph  County;  tlie  Hon.  Benjamin  R.  Burroughs,  Judge, 
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presiding.    Heard  in  this  court  at  the  February  term,  1893.    Bevelrsed 
and  remanded.    Opinion  filed  June  26,  1898. 

Statement  of  th^  Case, 

This  suit  was  a  proceeding  in  attachment  brought  by  the 
appellants,  who  are  wholesale  dealers  in  clothing,  against 
appellee,  who  conducted  a  retail  business  in  clothing,  etc., 
under  the  style  of  "  G.  S.  Jones,  agent.''  The  ground  for 
the  attachment  alleged  in  the  affidavit,  is  that  appellee  had 
within  two  years,  then  last  past,  fraudulently  conveyed  or 
assigned  her  property,  or  a  part  thereof,  so  as  to  hinder  and 
delav  her  creditors.  No  contest  is  made  as  to  the  existence 
of  a  debt,  and  judgment  has  been  entered  in  favor  of  appel- 
lants and  against  appellee  for  the  amount  claimed  by  appel- 
lants, $1,051.90.  On  the  attachment  issue,  however,  the 
finding  and  judgment  were  in  favor  of  the  defendant,  and 
the  attachment  was  quashed.  From  this  judgment  an  ap- 
peal has  been  taken,  \vhich  brings  before  this  court  the 
attachment  issue,  and  the  questions  involved  in  and  con- 
nected with  it.  On  the  trial  below  only  one  act  of  appellee 
was  attacked  as  fraudulent,  namely,  her  transfer  without 
consideration  to  her  son  and  daughter,  one  day  before  con- 
fessing judgment  in  favor  of  her  son-in-law,  of  certain  poli- 
cies of  insurance  held  b}''  her  as  assignee  on  the  life  of  her 
husband,  a  man  seventy-five  years  old,  one  of  which  policies 
had  then  a  cash  surrender  value  of  more  than  $1,100.  The 
attachment  writ  of  appellants  was  levied  on  the  goods  in  the 
store  of  the  appellee,  subject  to  a  prior  levy  of  an  execu- 
tion in  favor  of  George  Neville,  under  which  said  goods 
were  then  held  and  under  which  they  were  thereafter  sold, 
except  about  $150  worth.  There  were  some  old  accounts, 
but  they  were  substantially  worthless.  It  is  not  disputed 
but  that  at  the  time  of  the  assignments  of  these  policies  the 
appellee  was  insolvent  and  about  to  fail  in  business,  and  that 
no  consideration  was  paid  or  promised  for  the  assignments. 
There  were  two  policies  of  insurance,  or  rather  one  policy 
and  one  certificate  of  membership  in  a  mutual  benefit  society^ 
taken  out  by  Gabriel  S.  Jones,  the  husband  of  appellee; 
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one  in  the  Masonic  Pythian  Association  of  Chicago,  Illi- 
nois, a  mutual  benefit  organization,  and  the  policy  in  the 
Mutual  Benefit  Insurance  Company  of  New  Jersey,  the 
former  for  $3,000,  and  the  latter  for  $3,300;  the  date  of  the 
issue^of  either,  originally,  is  not  shown  by  this  record.  The 
former  was  originally  taken  out  by  the  husband  in  his  name 
and  on  his  contract  for  the  benefit  of  his  wife,  the  appellee, 
while  the  latter  was  taken  out  for  his  own  benefit.  Both 
had  been  issued  for  many  vears  before  this  suit  was  insti- 
tuted.  The  policy  was  used  by  Gabriel  S.  Jones  as  collat- 
eral security  for  $740  which  he  obtained  as  a  loan  from  the 
company  in  1885,  and  thereafter,  on  the  17th  day  of  August, 
1885,  it  was  transferred  by  mesne  assignments  to  the  appel- 
lee by  the  consent  of  the  company.  Shortly  before  the 
failure  of  appellee  in  business,  these  evidences  of  insurance 
were  transferred  to  the  son  and  daughter  of  Gabriel  S.  and 
Lucinda  M.  Jones. 

The  certificate  was  surrendered  for  cancellation  and  a 
new  one  issued.  The  policy  was  assigned  by  appellee  with 
the  consent  of  the  company,  at  which  time  it  had  a  cash 
surrender  value  of  $1,191.18  over  and  above  the  $740  of 
loan  heretofore  mentioned.  The  certificate  which  was  intro- 
duced in  evidence  makes  no  provision  for  a  change  of  the 
beneficiary.  No  rule  or  regulation  of  the  association  was 
introduced  to  show  what  they  provided  for  in  this  regard. 
The  same  is  true  as  to  the  policy,  which  was  not  introduced 
in  evidence,  and  therefore  its  terms  or  conditions  are  not 
known. 

Appellants'  Brief,  Shedd   &  TTnderwood,  and   H.  Clay 

HoENER,  Attorneys. 

The  appellants  contended  that  the  rule  as  to  fraudulent 
alienation  includes  life  insurance  policies,  which  are  choses 
in  action.  Bank  v.  Hume,  128  U.  S.  204;  Drake  v.  Kice, 
130  Mass.  410;  Stokoe  v.  Cowan,  29  Beav.  637;  Burton  v. 
Farinholt,  86  N.  C.  260;  Anthracite  Ins.  Co.  v.  Sears,  109 
Mass.  383;  Ionia  Bk.  v.  McLean  (Mich.),  48  N.  W.  Rep.  159. 

A  life  insurance  policy  before  the  decease  of  the  assured  is 
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property  and  belongs  to  the  beneficiary.  Glanz  v.  Gloeck- 
ler,  104  111.  573;  Sauerbier  v.  Union  Central  Life  Insurance 
Co.,  39  111.  App.  620;  Putnam  v.  New  York  Life  (La.),  7  So. 
Rep.  620;  Lemon  v.  Phoenix,.  38  Conn.  294;  May  on  Insur- 
ance, 391;  Hubbard  v.  Stapp,  32  111.  App.  545;  Troy  v.  Sar- 
gent, 132  Mass.  408;  Hutson  v,  Merrifield,  51  Ind.  24;  Ilarley 
V.  Heist,  86  Ind.  196;  Bank  v.  Hume,  128  U.  S.  204. 

A  life  insurance  policy  can  not  be  transferred  without  the 
consent  of  the  assignee,  or  beneficiary.  Pence  v.  Make- 
peace, 65  Ind.  358;  Newcomb  v.  Mutual  Life  Ins.  Co.,  9  Ins. 
Law  Jour.  124;  Ferdon  v.  Canfield,  104  N.  Y.  143;  Wil- 
maser  v.  Cont.  Life  Ins.  Co.,  66  Iowa,  417. 

A  policy  of  life  insurance  or  its  proceeds,  is  not  exempt 
under  the  statute  from  debts  of  wife,  who  is  beneficiary  or 
assignee,  but  only  from  those  of  the  husband,  being  the 
assured.  Sraedley  v.  Felt,  43  Iowa,  607,  under  Iowa  Stat- 
ute, Vol.  1,  Sec.  1756,  page  441  of  McClain's  Rev.  Stat.; 
Murray  v.  Wells,  53  Iowa,  256;  Norris  v.  Mass.  Mut.  Life 
Ins.  Co.,  131  Mass.  294. 

Appellee's  Brief,  Hartzell  &  Sprigo,  Attorneys. 

It  was  contended  by  the  appellee  that  in  the  absence  of 
any  statute  affecting  the  question,  the  true  rule  is  that  the 
beneficiary  named  in  the  policy,  while  taking  such  an  in- 
terest in  it  as  entitles  him  or  her  to  receive  the  money  when 
by  the  terms  of  the  policy  it  becomes  payable,  yet  such  in- 
terest is  a  mere  expectancy  and  subject  to  the  right  of  the 
insured,  who  pays  the  premiums  arid  retains  control  of  the 
policy,  to  dispose  of  it,  or  to  change  the  beneficiary,  with 
the  consent  of  the  insurer.  Johnson  et  al.  v.  Van  Epps,  14 
Brad.  209;  Clark  v.  Durand,  12  Wis.  223;  Gambs  v.  Mutual 
Life  Ins.  Co.,  50  Mo.  44;  Doll  v.  Lincoln,  31  Mo.  428;  Eadie 
V.  summon,  26  K  Y.  9;  Smillie  v.  Quinn,  90  K  Y.  492. 

The  assignment  of  an  insurance  policy,  held  by  the  wife  as 
beneficiary,  on  the  life  of  her  husband,  and  payable  to  her 
at  his  death,  ev^n  though  she  be  insolvent,  is  not  fraudulent 
as  to  her  creditors.  Cole  v.  Marple,  98  111.  58;  Smillie  v. 
Quinn,  90  N.  Y.  492;  Martin  v.  Stebbings,  126  lU.  387. 
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All  the  beneficiary  has  in  a  life  insurance  policy,  during 
the  life  of  the  policy  holder,  owing  to  the  right  of  revoca- 
tion reserved  by  the  company,  is  a  mere  expectancy,  de- 
pendent upon  the  will  and  the  acts  of  the  insurer  and 
insured.     Martin  v.  Stebbings,  126  111.  387. 

This  interest  is  not  property  and  can  not  be  attached  or 
transferred  in  any  way  without  the  consent  of  both  the 
company  and  the  insured,  and  neither  can  the  beneficiary 
be  changed  without  his  consent  and  release,  accepted  by  the 
company.  Cole  v.  Marple,  Smillie  v.  Quinn,  Martin  v.  Steb- 
bings, aupra;  Pence  v.  Makepeace,  65  Ind.  358;  Johnson  et 
al.  V.  Van  Epps,  14  Brad.  209. 

Mr.  Justice  Sample  delivered  the  opinion  of  the  Court. 

The  material  question  for  determination  is,  as  to  the  act 
of.  the  appellee  in  assigning  the  insurance  policy  in  the 
Mutual  Benefit  Insurance  Company  of  New  Jersey,  to  her 
son  and  daughter,  which  had  at  the  time  a  cash  surrender 
value  to  her  of  $1,198.18  over  and  above  the  $740  which  the 
company  had  advanced  to  her  husband  thereon,  and  the  sur- 
render for  cancellation  and  exchange  of  the  certificate  of 
membership  in  the  Masonic  Pythian  Association  of  Chicago, 
so  that  her  son  and  daughter  might  be  made  the  beneficia- 
ries therein,  instead  of  herself.  It  is  conceded  that  these 
transfers  were  made  without  any  consideration,  the  effect 
of  which  inevitably  would  be  to  hinder  and  delay  creditors, 
if  that  so  transferred  was  appellee's  property,  Avh;ch  the 
creditors  were  entitled  to  and  could  claim  for  the  purpose 
of  applying  toward  the  satisfaction  of  their  debts.  While 
it  is  true  that  the  fraud,  as  well  as  the  act,  must  be  proven 
in  order  to  justify  a  judgment  in  attachment  in  rem  on  the 
ground  of  a  fraudulent  transfer  of  property  (Shove  v. 
Farwell,  9  Brad.  256),  yet  if  a  transfer  is  made  without  con- 
sideration by  an  insolvent,  the  fraud  may  be  inferred,  as 
every  one  is  presumed  to  intend  the  natural  consequences  of 
a  voluntary  act.  It  is  not  a  defense  to  say  that  it  was  not 
known  that  such  property  could  be  made  subject  to  such 
party's  debts,  if  in  fact  and  law  they  could  be  so  made  sub- 
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ject.  Ignorance  of  the  law  is  no  defense,  even  where  intent 
is  essential  to  be  established  to  constitute  crime,  and  it  is 
not  competent  to  aver  such  ignorance.  Brown's  Legal 
Maxims,  pp.  253,  267. 

This  case,  however,  in  the  arguments  of  counsel,  is  made 
to  hinge  upon  the  question  as  to  whether  appellee  had  a 
vested  interest  in  the  insurance  so  transferred  on  merely  an 
expectancy.  The  policy  is  in  the  regular  line  of  insurance, 
while  the  certificate  is,  as  held  in  the  case  of  Martin  v. 
Stebbings,  126  111.  403,  in  the  nature  of  regular  mutual  life 
insurance,  and  therefore,  as  a  contract,  is  subject  to  the  law 
of  such  insurance,  except  as  modified  by  the  objects  and 
policy  of  such  associations. 

In  the  arguments  of  counsel  this  distinction  between  the 
two  evidences  of  insurance  is  not  noted  as  being  of  any 
consequence.  The  appellants*  counsel  broadly  asserts  that 
the  interest  of  a  beneficiary  is  vested  at  once  on  the  issue 
and  delivery  of  the  policy  or  certificate  to  the  insured, 
although  the  contract  is  between  the  insured  and  the  com- 
pany, and  claims,  as  to  the  regular  policy,  that  when  it  was 
assigned  to  the  appellee,  she  then  held  the  relation  to  it  of 
a  beneficiary,  with  such  vested  rights  as  neither  the 
insured  nor  the  insurer  could  revoke  or  destroy  without  her 
consent. 

The  appellee's  counsel,  on  the  contrary,  asserts  that  her 
rights  rested  merely  in  expectancy,  with  the  right  in  the 
insured — as  both  contracts  were  made  with  him — to  revoke 
and  change  the  beneficiary  at  his  pleasure.  It  will  be 
observed,  from  the  statement  of  facts,  that  the  record  does 
not  contain  any  of  the  by-laws,  rules  or  regulations  of 
either  company  in  regard  to  the  right  of  the  insured  to 
change  the  beneficiary;  that  the  regular  policy  is  not  in  the 
record,  so  that  its  terms  and  conditions  are  not  known,  and 
that  the  certificate  of  membership  itself,  which  is  in  the 
record,  makes  no  provision  for  such  change. 

In  the  case  of  Martin  v.  Stebbings,  126  111.  404,  it  is  held 
that  the  beneficiary  named  in  a  certificate  of  memhership^  in  a 
mutual  benefit  association,  acquires  no  vested  right  to  the 
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benefit  to  accrue  upon  the  death  of  the  member  until  such 
death  occurs,  and  therefore  the  member's  right  to  change 
is  only  limited  by  the  restrictions  imposed  hy  the  association 
itself. 

True,  as  a  reason,  it  is  suggested  that  the  right  of  the  mem- 
ber to  revoke  the  certificate  or  surrender  the  same  for  oan- 
cellation — of  which  act  the  wife  could  not  complain — 
carries  with  it  the  right  to  change  the  beneficiary  (ibid. 
407). 

This  ground  of  the  right  to  change  is  not  merely  based, 
as  understood,  upon  the  law  of  the  association  giving  such 
right,  but  upon  a  common-law  right;  for  it  is  said  {ibid.  404), 
cases  where  a  different  rule  has  been  announced  seem  to  be 
confined  to  those  where  the  organic  law  of  the  society  pro- 
hibits a  change  in  the  first  beneficiary. 

The  additional  reason,  as  understood,  is  also  given  that 
the  association  in  the  Martin  case  had  expressly  reserved  in 
its  constitution  the  right  of  the  member  to  make  such 
change.  But  the  reason  is  not  understood  to  be  exclusive 
of  or  paramount  to  the  other  reasons  given  for  so  holding. 

The  right  of  one  making  a  contract  with  an  insurance 
company  of  any  kind,  insuring  his  life  for  the  benefit  of 
another,  at  his  own  expense,  to  change  the  beneficiary  by 
the  consent  of  the  insurer,  is  broadly  stated  in  the  case  of 
Johnson  et  al.  v.  Van  Epps,  14  Brad.  209,  and  the  case  of 
Glanz  V.  Gloeckler,  104  111.  573,  is  clearly  distinguished. 

The  position  there  taken  as  to  the  effect  of  the  Glanz 
case  is  approved  by  the  Supreme  Court  in  the  same  case,  110 
111.  558.  The  able  review  of  the  decided  cases  in  the  opinion 
of  Johnson  et  al.  v.  Van  Epps,  14  Bmd.  206,  et  seq.^  upon 
which  the  law,  as  laid  down  in  Bliss  and  May  on  Insurance, 
was  based,  and  of  the  decisions  based  upon  those  works, 
shows  that  the  origin  of  the  rule  of  law,  that  the  insured 
could  not  change  his  beneficiary,  grew  out  of  special  statutes 
or  contracts  made  between  the  beneficiary  and  the  insurance 
company,  at  least  in  terms,  as  in  the  Glanz  case,  104  111. 
That  the  Supreme  Court  in  the  Johnson  v.  Van  Epps  case, 
110  111.,  was  favorably  inclined  to  the  rule  of  law  as  laid 
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down  by  the  Appellate  Court,  is  clearly  indicated  by  the 
language  used  on  pa^  558  of  that  opinion.  It  is  there  said 
that  this  position  is  supported  by  many  analogies  of  the  law, 
as  well  as  by  express  adjudication,  it  must  be  conceded,  and 
the  cases  of  Clark  v.  Durand,  12  Wis.  223,  Kennan  v.  How- 
ard, 23  Wis.  108,  Foster  v.  Gile,  50  Wis.  003,  and  Gambs  v. 
Mutual  Life  Insurance  Company,  50  Mo.  44:,  are  cited  as  so 
holding. 

In  the  cases  of  Hubbard  v.  Stapp,  32  111.  App.  541,  and 
Sauerbier  v.  Union  Central  Life  Ins.  Co.,  39  111.  App.  620,  the 
rule  of  law  contended  for  by  appellants  seems  to  be  asserted 
on  authority  of  the  Glanz  case  in  the  Appellate  and  Supreme 
Courts;  Johnson  case,  110  Dl.  551;  Bank  of  Washington  v. 
Hume,  128  U.  S.  204;  Gould  v.  Emerson,  99  Mass.  154,  and 
Bliss  on  Insurance.  In  the  Johnson  case,  14  Brad.  21)7-8, 
these  authorities  from  which  emanate  this  rule  are  all  re- 
viewed except  the  Hume  case  in  128  U.  S.,  where,  as  here- 
tofore suggested,  it  is  clearly  shown  that  they  are  made  to 
depend  upon  special  statutes  or  contracts  made  by  and  on 
the  part  of  the  beneficiary. 

An  examination  of  the  Hume  case  will  show  it  is  no  excep- 
tion. The  vesting  of  the  interest  in  the  policy  in  the  bene- 
ficiary at  once  on  its  issue,  is  there  made  to  depend  upon 
the  statutes  and  charter  regulating  these  insurance  compa- 
nies as  to  a  part  of  the  insurance,  and  on  the  fact  as  to  the 
residue,  that  the  contract  was  made  between  the  insurance 
companies  and  the  wife,  who  was  the  beneficiary,  and  the^ 
Glanz  case,  104  111.  573,  is  there  cited.  In  addition  to  this, 
the  bill  was  filed  in  the  Hume  case  by  the  Bank  of  Wash- 
ington, after  the  death  of  Thos.  L.  Hume,  and  the  interest 
had  actually  thereby,  in  any  view,  vested  in  the  beneficiary. 
The  purpose  of  the  bill  was  to  reach  the  fund — which  by 
the  death  of  Hume  under  the  contract,  had  vested  in  his 
wife,  who  survived  him — on  the  ground  that  Hume,  being 
insolvent  at  the  time  the  contracts  of  insurance  were  made, 
a  fraud  had  been  perpetrated  on  the  creditors  that  entitled 
them  to  the  fund,  or  at  least  to  the  premiums  he  had  paid 
thereon. 
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In  no  view  does  this  case  seem  to  be  an  authority  against 
the  right  of  an  insured  person  to  change  the  beneficiary 
daring  his  lifetime,  as  that  question  was  not  involved.  In 
so  far,  however,  as  general  principles  are  there  discussed? 
relating  to  that  right,  the  care  with  which  the  statutes  of 
the  different  States  wherein  the  insurance  companies  affected 
were  located,  as  well  as  the  charters  of  some  of  such  com- 
panies, are  set  out  in  the  opinion,  and  the  conclusions  there- 
on, seem  to  be  in  line  with  the  rule  of  law  announced  in  the* 
Johnson  case,  14  Brad.  201. 

The  Supreme  Court  of  this  State,  so  far  as  opinions  have 
been  announced,  has  not  unequivocally  passed  upon  the 
question  as  to  the  common  law  right  of  an  insured,  who 
makes  the  contract  in  his  own  name  with  an  insurance  com- 
pany, and  thereby  obligates  himself  to  pay  the  premiums  or 
assessments  for  the  benefit  of  another,  to  change  the  benefi- 
ciary, with  the  consent  of  the  company.  In  the  Johnson  case, 
110  111.  558,  this  rule  of  law  seems  to  be  found,  while  in  the 
case  of  Catholic  Knights  of  America  v.  Franke,  137  111.  123, 
it  is  said  that  in  such  case,  in  an  ordinary  life  insurance  pol- 
icy, it  may  be  that  no  valid  change  can  be  made  without  the 
consent  of  the  beneficiary.  Therefore  we  feel  free  to  pass 
upon  the  question  according  to  our  views  of  the  law  on  the 
subject,  from  a  common-law  standpoint.  We  think  the 
right  of  property  in  appellee  is  not  the  same  in  the  cer- 
tificate of  membership  in  the  Masonic  Pythian  Associa- 
tion, as  in  the  Mutual  Benefit  Life  policy.  The  original 
purposes  of  the  two  corporations  were  in  a  distinct  sense 
different. 

The  object  of  the  former  corporation  is  not  for  the  pecun- 
iary profit  of  its  members  insured  (Sec.  1,  Chap.  73)  by  an 
investment  of  money  or  otherwise;  which  is  a  distinct  and 
an  important  feature  of  regular  life  insurance.  Its  primary 
purpose  is  to  furnish  cheap  insurance  for  the  benefit  of  those 
dependent  upon  the  insured,  although  its  benefits  may  be 
extended  to  a  class  called  in  said  section  "  devisees  or  lega- 
tees." It  is  expressly  provided  that  its  "members  shall 
receive  no  money  as  profit."    Its  policy,  therefore,  is  not 
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commercial,  or  its  object  gain,  but  humane.  The  words 
*'  devisees  or  legatees  "  are  technically  applicable  to  a  will, 
denoting  the  person  or  persons  to  whom  a  gift  is  made. 

The  central  thought  is  protection  for  dependents  on  the 
insured,  as  widoAVs,  orphans  or  relatives,  against  the  acci- 
dents of  life,  especially  by  those  of  small  means. 

Practically  it  is  known  that  this  class,  as  a  rule,  avail 
themselves  of  this  kind  of  life  insurance.  Its  small  assess- 
ments, though  frequent,  it  is  considered  brings  the  advan- 
tages of  life  insurance  within  their  reach,  so  that  they  may 
provide  for  their  families  or  others  dependent  upon  them. 

Therefore  the  statute  and  the  contract  should  receive  a 
liberal  interpretation  in  the  spirit  of  the  purpose  to  be  ac- 
complished.'' They  should  not  receive  the  strict  and  rigid 
construction  as  applied  to  the  law  of  descent,  but  rather 
the  free  construction  as  applicable  to  the  law  of  wills. 

The  head  of  the  family,  or  one  w^ho  has  others  depending 
upon  him,  will  as  a  rule,  take  out  such  life  insurance,  and 
as  he  is  intrusted  in  the  first  instance  with  the  bestowal  of 
his  little  bounty — knowing  best  to  whom  it  should  go,  he 
also  best  knows  when  changes  of  circumstances,  which  are 
continually  occurring  in  almost  every  family,  require  a 
change  of  his  beneficiary.  As,  for  instance,  if  one  child 
becomes  crippled,  or  its  health  permanently  impaired  by 
disease,  after  the  certificate  of  insurance  is  taken  out,  while 
the  other  is  healthy  and  robust,  or  one  child  becomes  diso- 
bedient, wayward,  a  deserter  of  his  home  and  a  si)endthrift, 
after  the  insurance  is  taken  out,  while  the  other  child  or 
children  of  the  family  are  obedient,  loving  and  promise  to 
be  a  joy  and  support  instead  of  a  sorrow  and  burden  to  the 
parents,  and  such  instances  are  not  rare  in  the  best  regu- 
lated families — should  not  the  one  who  makes  the  contract 
and  pays  all  the  consideration  have  the  right  to  change  the 
beneficiary  under  such  circumstances,  if  the  other  party  to 
the  contract  consents,  although  such  right  was  not  origi- 
nally reserved  ?  These  instances  are  only  given  for  illustra- 
tion; many  others  will  suggest  themselves  where  the  reasons 
for  change  will  arise  that  are  equally  potent.    These  sug- 
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gestions,  it  is  true,  are  applicable  to  regular  life  insurance, 
and  as  to  it  we  think  the  law  is,  and  ought  to  be,  that  such 
change  can  be  made;  but  the  force  of  them,  it  seems  to  us, 
is  accented  bv  the  fact  that  these  mutual  benefit  insurance 
associations  are  not  for  pecuniary  profit,  as  are  regular  life 
insurance  corporations,  and  primarily,  are  not  commercial 
but  charitable  in  their  objects  and  policy. 

So  far  as  the  naming  of  a  beneficiary  is  concerned,  such  a 
certificate  partakes  of  the  nature  of  a  will,  and  without  con- 
sideration, like  a  will,  is  a  mere  declaration  of  a  purpose  to 
bestow  a  bounty  which,  until  death,  vests  no  rights  of  prop- 
erty in  the  legatee  or  beneficiary.  Why  should  it  not  be  so 
on  the  principles  of  the  common  law  ?  Where  the  assured 
makes  the  contract  and  pays  the  premiums  or  assessments  it 
exists  as  a  contract  between  him  and  the  insurer  alone.  If 
the  assured  failed  or  refused  to  pay  the  premium  or  assess- 
ment, the  beneficiary  could  not  compel  the  assured  by  a  pro- 
ceeding in  law  or  equity,  to  continue  the  payment,  on  the 
ground  of  an  original  promise  as  evidenced  by  the  certificate 
or  policy.  Such  beneficiary  would  have  no  legal  ground  of 
complaint  of  a  failure  to  make  such  payment,  or  of  the 
insured's  surrender  of  the  certificate  or  policy  for  cancella- 
tion. Martin  v.  Stebbings,  126  111.,  at  page  407.  Such 
beneficiary  could  not  require  the  company  or  association  to 
receive  such  payment  from  him  to  prevent  a  forfeiture,  for 
the  reason  there  was  no  contract  for  payment  by  such  bene- 
ficiary. Neither  could  he  pay  in  the  name  of  the  insured* 
and  thereby  make  himself  voluntarily  the  creditor  of  the 
insured.  How  can  the  right  of  property  in  such  a  policy  be 
said  to  vest  in  the  beneficiary  immediately  upon  its  issue, 
w^hen  the  law  affords  such  beneficiary  no  remedy  for  its 
protection  from  destruction  ?  To  destroy  a  vested  right  of 
property  in  another  willfully  is  to  commit  a  wrong.  It  is 
the  boast  of  the  common  law  that  there  Is  no  wrong  without 
a  remedy,  and  yet  the  insured  in  such  a  policy  can  surrender 
it  for  cancellation  without  the  consent  of  the  beneficiary,  or 
refuse  to  continue  payments,  which  will  work  a  forfeiture, 
although  thousands  of  dollars  in  premiums  have  been  paid. 
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This  is  not  consistent  with  the  legal  idea  of  a»  vested  rights 
It  comports  more  nearly  with  the  legal  idea  of  a  proposed  or 
unexecuted  gift,  in  which  case  there  is  a  right  of  revocation 
at  pleasure.  The  fact  that  the  beneficiary  has  an  interest  in 
and  the  right  to  insure  such  life  on  his  own  contract,  and  for 
his  own  benefit,  does  not  of  itself  work  any  estoppel  or 
afford  a  consideration  as  proceeding  from  the  beneficiary. 
He  is  left  free  to  insure  such  life  on  his  own  contract,  as  in 
the  Glanz  case.  As  is  said  in  the  case  of  Johnson  v.  Van 
Epps,  110  111.,  at  page  658,  the  right  of  an  insured  under 
sach  a  contract  to  change  his  beneficiary  at  pleasure,  is  sup- 
ported by  many  analogies  of  the  law,  as  well  as  by  express 
adjudications.  We  suggest  further  that  the  insured  ought 
to  have  such  right,  for  the  reason  that  to  deprive  him  of  it, 
is  to  force  him  to. forfeit  his  policy  in  order  to  change  Jiis 
beneficiary,  and  thereby  lose  what  has  been  paid,  as  well  as 
to  increase  the  rate  of  insurance  on  a  new  policy  on  account 
of  increased  age.  He  can  not  be  deprived  of  this  right, 
although  it  results  to  the  benefit  of  the  insurer,  whose  prof- 
its, in  the  regular  line  especially,  are  largely  made  up  of 
lapsed  policies.  Our  conclusion,  therefore,  is  based  upon  the 
law  and  considerations  of  public  policy,  that  when  the  con- 
tract is  made,  and  consideration- paid  by  the  insured  for  the 
benefit  of  another,  the  beneficiary  may  be  changed  by  the 
agreement  of  the  contracting  parties,  though  no  reservation 
therefor  was  originally  made.  The  Mutual  Benefit  Life 
policy  for  $3,300  was,  as  shown  by  the  statement,  assigned 
to  Lucinda  M.  Jones,  with  the  cohsent  of  the  company,  on 
August  17,  1885,  by  Gabriel  S.  Jones,  who  had,  many  years 
before,  taken  out  the  policy  for  his  own  benefit.  There  was 
this  clause  in  the  assignment :  "  In  the  event  of  her  death 
before  the  said  Gabriel  S.  Jones,  Sr.,  to  revert  to  him,  the 
said  assured,  the  same  as  if  no  assignment  had  been  made." 
This  policy  was,  by  the  assignee,  Lucinda  M.  Jones,  on  the 
8th  day  of  March^  1892,  assigned,  without  consideration,  to 
her  son  and  daughter.  On  January  26, 1892,  this  policy  had 
a  cash  surrender  value  ot  $1,191.18. 
We  think  the  right  of  property  in  this  policy  was  in  Lu- 
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cinda  M.  Joiies,  with  only  the  naked  legal  title  in  her  hus- 
band, Gabriel  S.  Jones.  U.  S.  Life  Ins.  Co,  v.  Ludwig,  103 
111.  305. 

The  effect  of  such  a  transaction  was  the  same  as  if  the 
policy  in  the  first  instance*  had  been  taken  out  by  the  wife 
on  the  life  of  her  husband  in  a  contract  made  between  the 
company  and  her  personally. 

After  the  assignment  was  made  and  assented  to  by  the 
company,  it  could  not  be  repudiated  by  Gabriel  S.  Jones  or 
the  company,  but  under  the  assignment  the  policy  was  held 
by  Lucinda  M.  Jones  for  her  sole  use  and  benefit,  subject  to 
the  limitation  in  the  assignment  itself.  Cole  v.  Marple  et 
al.,  98  lU.  58,  66. 

This  authority  is  conclusive  on  this  question.  The  limita- 
tion in  the  assignment  gave  Gabriel  S.  Jones  no  right  to 
revoke  the  policy  or  in  any  way  change  it  during  her  life. 
Under  the  statute  on  insurance  (Sec.  19,  Chap.  73,  par.  Ill, 
Star  and  C,  p.  1345),  she  had  the  right  to  provide  in  the 
policy  that  in  case  of  her  death  before  it  became  due  or  be- 
fore the  death  of  her  husband,  the  amount  of  the  insurance 
should  be  payable  to  his,  her  or  their  children,  and  the  pro- 
vision in  the  assignment  that  the  husband  should  have  the 
benefit  of  the  policy  in  case  of  her  death  before  his,  contra- 
venes no  law  and  is  not  against  public  policy.  Johnson  et 
al.  V.  Van  Epps,  110  111.  562.  So  this  policy,  before  its  last 
assignment  to  the  children,  was  the  same  as  if  it  had  pro- 
vided for  the  payment  of  the  insurance  to  her  husband  in 
case  of  her  death  before  his. 

Such  a  provision,  however,  would  not  have  given  him  any 
more  control  over  the  policy,  or  interest  in  it,  than  it  would 
the  children,  if  it  had  been  so  made  payable  to  them  as  pro- 
vided by  the  statute,  on  the  happening  of  the  event  of  her 
death  before  his.  The  property  in  the  policy  would  rest 
and  vest  in  her,  subject  to  be  divested  on  the  happening  of 
a  contingent  event.  The  husband  would  only  be  a  contin- 
gent beneficiary  and  have  no  present  or  vested  interest  in 
the  policy.  A  policy  is  property,  and  in  general  terms  is 
called  a  chose  in  action.    U.  S.  Life  Ins.  Co.  v.  Ludwig,  103 
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111.  305.  If  fraudulently  disposed  of  to  defeat  creditors,  it 
may  be  reached  by  a  creditor's  bill.  Cole  v.  Marple  et  al., 
98  lU.  58.  It  is  a  fraud  within  the  meaning  of  the  attach- 
ment act,  to  dispose  of  any  kind  of  property  to  hinder  or 
delay  creditors,  that  might  be  used  by' the  creditors  to  satisfy 
their  debts,  if  done  fraudulently. 

A  policy  of  insurance  is  such  kind  of  property,  the  same 
as  a  note.  Ionia  Bank  v.  McLean  (Mich.),  48  N.  W.  Eep. 
159. 

If  the  views  herein  expressed  are  correct,  then  the  proof 
sustained  the  attachment  and  the  court  erred  in  quashing 
the  writ.     The  judgment  is  reversed  and  the  cause , remanded. 


Schrader^  Assignee^  etc.  y.  Heinzelman  Brothers  et  al.    i5o«827 

1.  Stooeholdeb — May  Become  a  Creditor. — A  stockholder  in  a  cor- 
poration may  become  a  creditor  of  the  corporation,  but  this  right  relates 
to  an  existing  and  not  to  a  defunct  corporation. 

2.  Stockholders — Director-Stockholder's  Right  to  Purchase  Prop- 
erty, etc. — The  director-stockholder  of  a  corporation,  may,  as  to  other 
stockholders  who  have  an  opportunity  to  contribute  to  relieve  an  insolv- 
ent corporation  from  its  debts,  purchase  the  property  of  the  corpora- 
tion at  a  foreclosure  sale,  and  the  other  stockholders  wiU  have  no  right 
tj  complain;  but  this  right  relates  to  the  rights  of  the  stockholders  as 
between  themselves. 

3.  Stockholders — Rights  of  Stockholder  Creditors. — If  a  stockholder 
becomes  the  creditor  of  his  corporation  in  good  faith,  during  its  exist- 
ence and  while  operating  as  such,  he  would  doubtless  have  the  right  to 
share  pro  rata  in  the  distribution  of  the  assets  of  the  corporation  the 
same  as  a  non-stockholder  creditor. 

4.  Stockholders — Creditors  Withdratoing  Their  Claims  Against  the 
Assets  in  the  Hands  of  the  Assignee, — Where  a  stockholder  in  an  insolv- 
ent banking  corporation,  which  had  made  an  assignment,  purchased 
the  bank*s  certificates  of  deposit  at  a  large  discount  for  the  express  pur- 
pose of  relieving  himself  from  his  individual  liability,  as  a  stockholder, 
to  the  creditors  of  the  bank,  and  filed  them  with  tlie  assignee  as  a  cred- 
itor of  the  bank,  and  afterward  withdrew  them  and  put  them  in  judg- 
ment against  the  bank,  it  toas  held  that  the  effect  of  such  use  of  the 
certificates  was  equivalent  to  their  withdrawal  afi  claims  against  the 
assets  in  the  hands  of  the  assignee. 
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5.  Stockholder  Cbeditob— Purcfco*!  of  Certificates  of  Indebtedness- 
Surrender  to  Assignee. — Where  a  stockholder  of  an  insolTent  banking 
corporation  purchased  certain  certificates  of  deposit  at  a  discount  and 
filed  them  with  the  assignee  of  a  corporation  as  creditor  against  the  cor- 
poration, and  afterward  surrendered  them  to  the  assignee  for  cancellation, 
and  allowed  them  so  to  remain  for  the  period  of  thirteen  years,  it  tvas 
held  that  the  effect  of  such  surrender  was  to  withdraw  such  certificates 
as  claims  against  the  estate  of  tlie  insolvent  bank  and  cause  them  to  be  of 
no  validity  whatever  except  for  the  purpose  of  use  in  enforcing  contri- 
bution among  the  stockholders. 

6.  CJORPORA.TION  Insolvent— Elfecf  of  Stockholders  PurchaMng 
Indebtedness,  etc. — ^Where  a  stockholder  in  an  insolvent  corporation 
purchased  certain  certificates  of  indebtedness  and  filed  them  with  the 
assignee  for  the  purpose  of  receiving  the  dividend  with  the  other  cred- 
itors of  the  cor][)oration,  and  afterward  surrendered  a  part  of  those  to 
the  assignee  for  cancellation,  and  put  the  balance  of  them  in  judgment 
against  the  corporation,  and  afterward  satisfied  the  judgment,  it  was 
held  that  such  certificates  could  not  be,  in  fact,  surrendered  for  cancel- 
lation or  put  in  judgment  and  the  judgment  satisfied,  and  at  the  same 
time  be  binding  as  claims  against  the  estate  of  the  insolvent  corpora- 
tion in  the  hands  of  the  assignee. 

7.  Corporations  Insolvent.— Under  the  law  of  the  stockholder's 
liability,  the  amount  for  which  a  stockholder  is  liable  to  the  creditors  of 
an  insolvent  corporation,  is  as  much  a  fund  for  the  security  of  the 
creditors  as  the  assets  in  the  hands  of  the  assignee. 

8.  Stocblholder's  Liability— VbZwnfary  Payment  of  the  Creditor. — 
A  voluntary  payment  by  a  stockholder  of  an  insolvent  corporation  to  a 
creditor,  after  such  stockholder's  personal  liability  attaches,  does  net 
enable  such  stockholder  to  take  an  assignment  of  such  corporation  debt 
and  put  it  in  as  a  claim  against  the  fund  of  the  corporation,  in  the  hands 
of  its  assignee,  to  share,  pro  rata,  either  to  the  amount  so  paid,  or  to 
the  amount  of  the  face  of  the  debt,  with  other  corix)ration  creditors. 

9.  Corporations  Insolvent.— i^iywen^  of  Debts  by  Stockholders, — 
Where  a  stockholder  of  an  insolvent  corporation  makes  a  payment  of  a 
debt  to  the  creditors,  such  payment  extinguishes  the  debt  of  the  corpora- 
tion to  the  amount  of  the  debt  ho  paid  and  extinguishes  the  amount  of 
his  own  liability  as  a  stockholder  to  the  extent  of  the  sum  so  paid  by 
him. 

10.  Insolvent  'Estates— Right  of  the  Debtor  to  Purchase  His  Own 
Debt. — A  debtcH*  may  pay  his  debt,  but  he  can  not  purchase  it  so  as  to 
present  it  as  a  living  chose  in  action  against  himsi^lf,  to  share  in  the 
assets  in  the  hands  of  an  assignee,  with  other  creditors. 

11.  Stcxjkholders— i?e/a<ion  to  the  Corporation  after  Failure.— A 
stockholder  of  an  insolvent  corporation,  after  its  failure  to  pay  its  debts, 
does  not  stand  in  the  relation  of  surety  or  guarantor  to  the  corporation  in 
the  sense  that  they  can  utilize  the  debts  of  the  corporation  paid  by  him 
as  claims  against  the  corporation,  the  same  as  other  outside  creditors. 
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The  payment  of  such  a  debt  by  a  stockholder  is  a  jMiyment  by  him  of 
an  original  liability,  and  therefore  as  completely  extinguishes  it  as  if 
paid  by  the  corporation  itself. 

12.  Stockholdsbs — Liability  in  Insolvent  Corporations, — A  stock- 
holder does  not  become  liable  until  the  corporation  has  failed  to  pay  its 
debt;  but  when  that  condition  arises,  then  the  protection  of  the  corpo- 
ration to  the  extent  of  the  face  value  of  his  stock  is  withdrawn  by  the 
law,  and  his  liability  as  to  such  debt  by  operation  of  the  law  becomes 
that  of  the  partner,  and  such  debt,  as  between  the  stockholder  and  the 
creditor,  is  in  law  as  if  directly  contracted  originally  between  such  cred- 
itor on  the  one  hand  and  such  stockholder,  as  partners,  on  the  other  hand, 
regardless  of  the  fact  that  there  ever  was  a  corporation. 

18.  CoKPORATioss-'Insolvency— 'Effect  of  Stockholders  Taking  Up 
Certificates  of  Indebtedness, — Where  a  stockholder  of  an  insolvent  bank- 
ing corporation  purchases  certificates  of  indebtedness  which  had  been 
issued  by  the  bank,  and  which  comprised  a  part  of  its  indebtedness,  it 
was  held  that  the  legal  effect  of  such  purchase  was  to  pay  and  extin- 
guish the  debts  of  the  bank  so  far  as  the  other  creditors  were  concerned. 

Memorandnm, — Proceedings  under  the  insolvency  act  Error  to  the 
Circuit  Court  of  St.  Clair  County;  the  Hon.  AlonzoS.Wilderman,  Judge, 
presiding.  Heard  in  this  court  at  the  February  term,  A.  D.  1893.  Re- 
versed and  remanded.    Opinion  filed  June  26,  1898. 

Statement  of  the  Case. 

The  People's  Bank  of  Belleville,  111.,  of  which  appellees 
were  stockholders,  failed  and  made  an  assignment  under 
the  statute,  April  22,  1878.  After  the  failure,  these  stock- 
holders, defendants  in  error,  individually  bought  up,  in  the 
aggregate,  $4,575  worth  of  certificates  of  deposit  of  various 
persons,  who  were  creditors  of  the  bank  at  the  time  of  its 
failure,  paying  for  most  of  it  from  fifteen  to  thirty  per  cent 
of  its  face  value,  seventy-five  cents  on  the  dollar  having 
been  paid  for  one  certificate  of  deposit  of  $200.  Assign- 
ments of  these  certificates  of  indebtedness  of  the  bank  were 
made  to  the  respective  parties  purchasing  the  same,  and 
such  evidences  of  indebtedness  were  filed  with  the  assignee 
within  three  months  after  such  assignment,  as  provided  by 
law.  Thereafter,  on  the  11th  day  of  September,  1878,  these 
stockholders,  with  the  purpose  of  extinguishing  their  indi- 
vidual liability,  which,  under  the  law,  was  the  face  value  of 
the  stock  in  tiie  bank  held  by  each  respectively,  confessed 
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judgment  in  the  Circuit  Court  of  St.  Clair  County  in  favor 
of  each  other  on  a  part  of  said  indebtedness  so  purchased 
by  them,  which  judgments  were  entered  satisfied  on  the 
record  by  the  parties  within  a  day  or  two  thereafter, 
although  in  fact  none  of  the  judgments  were  paid,  nor  any 
part  thereof.  On  the  19th  day  of  September,  1891,  some 
thirteen  years  after  the  judgments  were  taken  and  satisfied, 
the  parties,  all  by  consent,  notice  being  served  on  each  other 
of  the  motion,  obtained  an  order  of  court,  setting  aside  the 
entry  of  satisfaction,  the  order  of  judgment  in  each  case, 
and  permission  to  dismiss  the  same  from  the  docket.  It 
also  appears  that  certain  other  of  these  certificates  of  de- 
posit so  purchased,  were,  on  the  8th  day  of  April,  1879, 
surrendered  by  a  Mr.  Harrison  to  the  assignee  for  cancella- 
tion for  the  purpose  of  releasing  himself  and  a  Mrs.  Har- 
rison from  their  liabilitv  as  stockholders  to  the  creditors  of 
the  bank.  It  appears  that  such  certificates  of  indebtedness 
were  placed  in  Harrison's  hands  for  that  purpose  by  Amos 
Thompson,  his  father-in-law,  one  of  these  defendants. 

It  further  appears  that  the  assignee  of  the  bank  had  de- 
clared and  paid  a  dividend  to  the  creditors  of  the  bank, 
other  than  these  stockholders,  of  twenty  per  cent.  On  the 
26th  day  of  June,  1891,  while  said  judgments  were  of  record 
as  such,  these  defendants  appeared  in  the  County  Court  and 
moved  that  the  assignee  of  the  bank  be  ordered  to  pay  them 
a  dividend  of  twenty  per  cent  on  their  certificates  of  in- 
debtedness, which  motion  the  court,  on  the  21st  day  of  July, 
1891,  denied,  and  rendered  judgment  against  appellees  for 
costs,  who  thereupon  took  an  appeal  to  the  Circuit  Court, 
where  the  cause  was  heard  and  decided  in  favor  of  these  de- 
fendants at  the  January  term,  1892,  of  said  court.  The  court 
ordered  the  assignee  to  pay  these  defendants  a  dividend  of 
twenty  per  cent  upon  the  face  value  of  each  of  said  certifi- 
cates, and  that  thereafter  their  certificates  should  share  pro 
rata  with  the  other  creditors,  out  of  the  remaining  assets, 
on  their  face  value.  From  this  order  of  the  court  the 
assignee  of  the  insolvent  bank  prosecutes  this  writ  of  error. 


Fourth  District — February  Term,  1893,     35 

Sclirader  v.  Heinzelman  Bros. 

Bbief  of  Plaintiff  in  Error,  Marshall  W.  Weir  and 

Charles  P.  Knispel,  AttornetlS. 

The  plaintiff  in  error  contended  that  the  ruling  of  the 
County  Court  excluding  these  certificates  from  a  participa- 
tion in  dividends  was  right,  and  the  ruling  otherwise  by 
the  Circuit  Court  was  erroneous,  citing  Thompson  v. 
Meisser,  108  IlL  363, 

Brief  of  Defendant  in  Error,  Hamill  &  Borders, 

Attorneys, 

Where  a  case  is  tried  by  the  court,  without  a  jury,  and 
no  propositions  of  law  are  submitted  to  be  held  by  the 
court,  it  will  be  preaumed  that  all  questions  of  law  were 
correctly  decided,  Davies  v,  Phillips,  27  111.  App.  387; 
Levy  V.  Glickauf  et  al.,  41  IlL  App.  251;  Hobbs  v.  Fer- 
guson's Estate,  100  111.  232;  Finch  v,  Johnson,  104  111.  Ill; 
Wrought  Iron  Bridge  Co,  v.  Commissioners,  etc.,  101  111.  518. 

The  presumption  of  the  law  is  in  favor  of  the  correctness 
of  the  judgment  of  the  trial  court,  and  it  will  be  presumed 
that  the  law  was  properly  applied  to  the  facts  by  the  court 
sitting  as  a  jury,  unless  the  record  affirmatively  shows  error 
in  that  regard.  ^  Belleville  Savings  Bk.  v.  Bomman  et  al., 
124  IlL  200;  Edgerton  v.  Weaver,  105  111,  48;  Leonard  v. 
Patton,  106  IlL  99;  Paddon  v.  People's  Insurance  Co.,  107 
111.  196;  Casner  v.  Preston,  109  IlL  531;  Miller  v.  Life  Insur- 
ance Co.,  110  IlL  102. 

Mr,  Justice  Sample  delivered  the  opinion  of  the  Court. 

The  sole  question  is,  were  the  defendants  in  error,  under 
the  facts  stated,  entitled  to  share  with  the  other  creditors  in 
the  assets  of  the  bank.  The  exception  preserved  to  the 
order  of  the  court,  overruling  the  motion  for  a  new  trial 
and  entering  judgment  on  the  finding,  with  the  assignment 
of  error  thereon,  raises  that  question.  There  is  no  real  dis- 
pute as  to  the  facts,  which  summarized  are,  first,  the  de- 
fendants in  error  were  stockholders  of  the  bank  at  the  time 
of  its  failure;  second,  the  bank  was  indebted  at  that  time,  as 
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evidenced  by  its  certificates  of  deposit ;  third,  the  defend- 
ants in  error,  after  such  failure,  purchased  at  a  large  dis- 
count, over  $5,000  of  such  certificates;  fourth,  such  cer- 
tificates so  purchased  were  filed  with  the  assignee  of  the 
bank  in  due  time ;  fifth,  that  a  part  of  said  certificates  were 
thereafter  on  the  part  of  a  stockholder  and  by  the  consent 
of  one  of  these  defendants  in  error,  presented  to  the  assignee 
for  cancellation  in  favor  of  the  creditors  of  the  said  bank; 
sixth,  that  the  other  certificates  of  deposit  so  purchased  by 
these  defendants  in  error  were  put  in  judgment  and  these 
judgments  satisfied  of  record,  for  the  purpose  of  relieving 
such  stockholders  from  their  individual  liability;  seventh, 
which  judgments  and  entries  of  satisfaction  were,  after  the 
lapse  of  some  thirteen  years,  set  aside  on  the  order  of  the 
court  by  the  consent  of  these  defendants  in  error — the  par- 
ties thereto. 

The  solution  of  this  question  depends  upon,  first,  the 
rights  acquired  by  these  stockholders  by  their  purchase  of 
these  certificates  of  the  bank's  indebtedness,  aft/^r  the  fail- 
ure of  the  bank ;  second,  the  effect  of  these  judgments  on 
such  certificates  as  were  put  in  judgment,  and  the  effect  of 
the  surrender  of  the  other  certificates  to  the  assignee  for 
cancellation,  for  the  benefit  of  the  creditors  of  the  bank. 

That  stockholders  may  become  the  creditors  of  their  own 
corporation  has  been  decided.  Merrick  v.  Peru  Coal  Co., 
61  111.  472;  Harts  v.  Brown,  77  lU.  226. 

The  director  stockholders  may,  as  to  other  stockholders, 
who  have  had  an  opportunity  to  contribute  to  relieve  an  in- 
solvent corporation  from  its  debts,  purchase  the  property  of 
the  corporation  at  a  foreclosure  sale,  and  the  other  stock- 
holders vnW  have  no  right  to  complain.    Hart's  case,  supra. 

It  will  be  observed,  however,  that  the  decisions  holding 
that  a  stockholder  may  become  a  creditor  of  his  own  corpo- 
ration, relate  to  an  existing  and  not  a  defunct  corporation, 
and  that  the  decision  as  to  the  right  of  one  or  more  stock- 
holders to  purchase  the  property  of  the  corporation  at  a 
foreclosure  sale,  relates  to  the  rights  of  the  stockholders  as 
between  themselves. 
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If  such  stockholders  become  creaitors  in  good  faith  during 
the  existence  of  the  corporation,  and  while  operating  as  such, 
then  doubtless  such  creditor  sJbockholders  would  share  pro 
rcUa  in  the  distribution  of  the  assets  of  the  corporation,  the 
same  as  a  non-stockholder  creditor. 

These  stockholders,  however,  purchased  these  bank  certifi- 
cates of  deposit  at  a  large  discount,  after  the  corporation, 
of  which  they  were  stockholders,  had  made  an  assignment 
for  the  express  purpose  of  relieving  themselves  from  their 
individual  liability,  as  such  stockholders,  to  the  creditors  of 
their  corporation.  While  it  is  true  such  certificates  were  filed 
with  the  assignee,  yet  these  stockholders  withdrew  them  as 
claims  against  the  assets,  by  surrendering  some  of  them  to 
the  assignee  for  cancellation  and  by  putting  the  others  in 
judgment  in  the  Circuit  Court.  The  effect  of  such  use  of  the 
certificates  was  equivalent  to  their  withdrawal.  Suppose 
the  original  owners  of  these  certificates  had,^  after  filing 
them  with  the  assignee,  withdrawn  and  brought  suit  on  them 
in  the  Circuit  Court  against  these  stockholders  and  obtained 
judgments  on  them,  and  then  without  fraud  or  mistake 
entered  satisfaction  of  such  judgments;  certainly  they  could 
not  have  come  in  af t^r  a  period  of  thirteen  years,  refile  them 
and  ask  to  share  in  the  assets  of  the  bank.  How  are  these 
parties  placed  in  any  better  position  by  being  assignees  of 
such  certificates  and  stockholders  in  the  bank  ? 

The  fact  that  they  did  not  succeed,  in  law,  by  such  pro- 
ceedings, in  relieving  themselves  from  the  individual  liabil- 
ity to  the  full  amount  of  the  face  value  of  such  certificates, 
does  not,  it  seems  to  us,  determine  the  effect  of  such  pro- 
ceedings upon  the  certificates  themselves,  either  as  to  with- 
drawal from  before  the  assignee  or  merger  in  the  judgments. 
We  see  no  escape  from  the  conclusion,  as  to  these  certifi- 
cates of  indebtedness  that  were  in  fact  surrendered  to  the 
assignee  for  cancellation,  and  those  certificates,  that  were 
in  fact  put  in  judgments  and  those  judgments  receipted, 
that  they  were  withdrawn  as  claims  against  the  estate  of 
the  insolvent  bank,  and  ceased  to  be  of  any  validity  what- 
ever except  for  the  purpose  of  use  in  enforcing  contribution 
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among  the  stockholders.  Such  certificates  could  not  be  in 
fact  surrendered  for  cancellation  or  put  in  judgments  and 
those  judgments  satisfied,  and  at  the  same  time,  be  pending 
as  claims  against  the  estate.  We  do  not  wish,  however,  to 
rest  our  decision  upon  this  view  alone,  of  the  withdrawal  of 
the  claims  from  before  the  assignee. 

We  understand  that  und^r  the  law  of  liability  of  these 
stockholders,  the  amount  for  which  they  were  liable  to 
the  creditors  of  the  bank  was  as  much  a  fund  for  the  security 
of  the  creditors,  as  the  assets  of  the  bank  (Eames  v.  Doris, 
102  111.  350;  Tunesma  v.  Schuttler,  114  111.  156;  Queenan  v. 
Palmer,  117  111.  619-628);  and  that  a  voluntary  payment  by 
a  stockhokler  to  a  creditor,  after  such  stockholder's  personal 
liability  attaches,  does  not  enable  such  stockholder  to  take 
an  assignment  of  such  corporation  debt  and  put  it  in  as  a 
claim  against  the  funds  of  the  corporation,  to  share^ro  raia^ 
either  to  the  amount  he  paid  or  to  the  amount  of  the  face 
of  the  debt  he  so  took  up,  with  other  corporation  creditors. 
By  such  payment,  such  stockholder  extinguishes  the  debt  of 
the  corporation  to  the  amount  of  the  debt  so  taken  up,  and 
extinguishes  the  amount  of  his  own  liability  to  the  extent 
of  the  sum  so  paid  by  him.  Ganch  v.  Harrison,  12  Brad. 
457;  Thompson  v.  Meisser,  108  111.  359. 

A  debtor  may  pay  his  debt,  but  he  can  not  purchase  it, 
so  as  to  present  it  as  a  living  chose  in  action  against  him- 
self, to  share  in  the  assets  with  other  creditors.  Edison 
Electric  &  I.  Co.  v.  DeMott,  N".  J.  case,  Chicago  Legal  Kews, 
June  3,  1893,  p.  341. 

If  the  stockholder  is  permitted  to  take  a  part  of  such  fund, 
viz.,  his  liability,  and  with  it  purchase  at  a  discount  from 
the  creditors  of  the  insolvent  bank,  the  bank's  liabilities, 
and  turn  the  same  in  at  their  face  value  for  such  stock- 
holder's benefit,  then  it  seems  to  us  that  the  object  of  the 
statute  would  be  defeated. 

As  is  said  in  the  case  of  Thompson  v.  Meisser,  108  111.,  at 
p.  368,  "  What  advantage  would  the  statute  be  to  the  out- 
side creditors  ? "  We  do  not  understand  that  these  stock- 
holders, after  the  failure  of  the  bank  to  pay  its  debts,  stood 


Fourth  Distbict — February  Term,  1893.     39 

Schradei'  v.  Heinzelman  Bros. 

in  the  relation  of  sureties  or  guarantors  of  the  bank,  in  the 
sense  that  they  could  utilize  the  debt  of  the  bank  so  paid  by 
them,  as  claims  against  the  bank,  the  same  as  other  and 
outside  creditors. 

We  understand  the  payment  of  such  a  debt  by  a  stock- 
holder is  the  payment  by  him  of  an  original  liability,  and 
therefore  as  completely  an  extinguishment  of  it,  as  if  paid 
by  the  bank  itself. 

While  it  is  true,  the  stockholder  does  not  become  liable 
until  the  bank  has  failed  to  pay  its  debt,  yet  when  that  con- 
dition arises,  then  the  protection  of  the  corporation,  to  the 
extent  of  the  face  value  of  his  stock,  is  withdrawn  by  the 
law,  and  his  liability  as  to  such  debt,  by  operation  of  law, 
becomes  that  of  a  partner.  Therefore,  such  debt,  as  be- 
tween the  stockholders  and  such  creditor,  is  in  law,  as  if 
directly  contracted,  originally^  between  such  creditor  on  the 
one  hand  and  such  stockholders,  as  partners,  on  the  other, 
regardless  of  the  fact  that  there  ever  was  a  corporation. 

We  understand  the  case  of  Fuller  v.  Ledden,  87  III.  310, 
which  has  since  been  several  times  approved,  expressly  so 
holds.     See  Buchanan  v.  Meisser,  105  111.  638,  643. 

K  this  view  of  ours  of  the  law,  is  correct,  then  it  certainly 
follows  that  partners  can  not  purchase  their  own  debts; 
they  can  only  pay  them.  It  also  follows,  that  the  legal 
effect  of  the  acts  of  these  defendants  in  error,  in  taking  up 
these  certificates  of  the  bank's  indebtedness,  was  to  pay  and 
extinguish  them,  so  far  as  the  other  creditors  were  con- 
cerned. 

These  views  are  expressed  as  to  these  certificates  on  the 
hypothesis  of  the  facts  in  this  case,  that  the  money  actually 
paid  by  these  stockholders  did  not  in  any  case  exceed  the 
amount  of  their  individual  liability,  as  evidenced  by  the 
shares  of  stock  held  by  them  respectively. 

We  are  constrained  to  reverse  this  case,  with  directions 
to  dismiss  the  proceedings  of  the  defendants  in  error  in  the 
court  below. 

Reversed  with  directions. 
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Mueller  y.  United  States  Mutual  Aecident  Association. 

1.  Insurance  Cojcpanies— For/ciYure  oj  Policies—Notice.— A  certifi- 
cate of  insurance  in  a  mutual  accident  association  contained  a  clause 
providing  that  if  an  assessment  *'be  not  paid  before  its  expiration,  Uiis 
certificate  and  all  insurance  thereunder  will  then  cease  to  be  in  force." 
One  of  the  by-laws  of  the  association  provided  that  "  a  member  who  shall 
not  remit  the  amount  of  his  assessment  or  annual  dues  within  thirty 
days  from  the  day  of  the  notice  thereof,  shall  forfeit  his  claim  to  mem- 
bership and  have  his  name  stricken  from  the  roll.*'  It  was  held  that 
the  notice  to  a  member,  if  it  is  sought  to  forfeit  his  policy,  must  be  such 
a  one  as  the  member  is  required  by  the  by-law  to  obey. 

2.  Notice  by  Mail— TT/ia*  is ''the  Day  of  iVb^ice.*'— Under  the  by- 
law of  a  mutual  accident  association  a  member  was  required  to  remit 
within  thirty  days  from  the  day  of  the  notice.  It  teas  held  that  "  the  day 
of  the  notice,*^  when  sent  by  mail,  is  the  day  when  in  due  course  of  mail 
it  would  reach  tlie  member,  and  he  may  remit  without  forfeiture  of  his 
rights  on  the  last  day  of  the  thirty  mentioned  in  the  notice. 

8.  Forfeiture — Burden  of  Proof. — ^When  an  association  claims  a 
forfeiture  of  a  member's  rights  by  reason  of  his  non-compliance  with  a 
notice,  it  must  show  that  the  member  waa  notified  in  the  manner  pre- 
scribed by  the  by-laws.  It  is  no  answer  to  objections  to  a  notice  that  the 
conduct  of  the  member  probably  would  have  been  the  same  if  the  notice 
had  been  unobjectionable. 

4.  Forfeiture — Waiver  of. — ^An  insurance  association  can  waive  a 
forfeiture,  if  one  has  been  incurred. 

Memorandam. — Assumpsit  In  the  Circuit  Court  of  Cook  County; 
the  Hon.  Samuel  P.  McConnell,  Judge,  presiding.  Declaration  on  a 
certificate  of  insurance;   plea,  general  issue;  trial  by  jury;  verdict  for 

(40) 
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plaintiff;  motion  for  a  new  trial  granted;  cause  then  submitted  to  the 
court  upon  an  agreed  statement  of  fcu^ts;  finding  for  defendant;  appeal 
by  plaintiff.  Heard  in  this  court  at  the  March  term,  1898,  and  reversed. 
Judgment  entered  in  the  Appellate  Court    Opinion  filed  August  4,  1898. 

The  opinion  states  the  case. 

Appellant's  Brief,  Kubens  &  Mott,  Attorneys. 

There  is  nothing  in  the  charter  or  by-laws  which  willjnake 
the  record  of  the  society  as  to  the  levying  of  an  assessment 
prima  fade  evidence  of  the  legality  of  such  assessment.  An 
insurance  company,  although  a  mutual  company,  must  show 
a  strict  compliance  with  all  the  conditions  precedent  to  the 
levying  of  an  assessment.  May  on  Insurance,  3d  Edition, 
Sec.  557;  Bacon  on  Benefit  Societies,  Sec.  377;  Niblack  on 
Mutual  Benefit  Societies,  Sees.  277-279. 

No  forfeiture  can  be  established  except  for  a  violation  of 
the  precise  conditions  laid  down.  Bates  v.  Association,  51 
Mich.  587. 

Wherever  a  notice  is  requisite,  either  by  statute  or  by-law, 
to  permit  of  any  summary  proceeding  for  the  forfeiture  of 
valuable  rights,  and  especially  property  rights,  the  precise 
form  of  notice  prescribed  and  the  time  and  manner  of  giving 
it  must  be  strictly  observed;  otherwise  no  forfeiture  can  be 
insisted  upon.  High  on  Extraordinary  Legal  Remedies,  Sec. 
295;  Sands  v.  Sanders,  26  N.  Y.  240;  Castner  v.  Insurance 
Co.,  50  Mich.  273;  Sands  v.  Graves,  58  N.  Y.  98;  Sands  v. 
Shoemaker,  4  Abbott  App.  (N.  Y.)  149;  Haywood  v.  Collins, 
60  ni.  328;  Carney  v.  TuUy,  74  111.  375;  Chicago  &  A.  E.  E. 
Co.  V.  Smith,  78  lU.  96. 

The  retention  by  the  company  of  the  one  dollar  balance 
of  deposit  account  is  inconsistent  with  and  is  a  waiver  of 
any  forfeiture. 

The  company  applied  this  one  dollar  toward  the  payment 
of  the  annual  dues  of  the  year  1888.  The  policy  was  declared 
forfeited  December  28, 1887.  No  part  of  this  one  dollar  had 
therefore  been  earned  by  the  company.  It  could  not  claim 
that  the  policy  was  forfeited  and  void  as  to  the  insured,  but 
was  valid  and  subsisting  for  the  purpose  of  allowing  it  to 
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retain  unearned  does.  If  the  company  intended  to  insist 
UfK#n  a  forfeitare  it  should  have  returned  the  one  dollar. 
y£tna  Ins.  Co.  v.  ^laguire,  51  LI.  351;  Peoria  M.  <fe  F.  Ins. 
Co.  V.  Ikitto,  47  IlL  519;  Ljconiing  Ins.  Co.  v.  Barnnger, 
73  III.  235. 

In  cases  of  a  forfeiture  of  a  contract  the  parties  must  be 
put  in  Ht/itu  quo  by  a  return  of  whatever  was  received  on 
the  c^^ntract.  Bnehenau  v.  Homey,  12  111.  33S;  Whitehall 
V.  Smith,  24  III.  166;  Tobin  v.  Western  Mutual  Aid  Associa- 
tion, 72  lU.  261. 

Appellee's  Brief,  KinoHT  &  Brown,  Attorneys. 

On  the  question  that  the  notice  began  to  run  from  the 
date  of  the  mailing  of  the  notice,  appellee  cited  the  fol- 
lowing authorities:  Greeley  v.  Insurance  Co.,  50  Iowa,  86; 
Yoe  v.  Benevolent  Ass'n,  63  Md.  '^(j^  Ej)stein  v.  Insurance 
Co.,  2S  La.  Ann.  938;  Ross  v.  Hawkeye  Ins.  Co.  (Iowa),  50 
N.  W.  Kep.  47;  Weakley  v.  Insurance  Co.,  19  Brad.  327; 
Union  Mutual  Accident  Ass'n  v.  Miller,  26  111.  App.  230; 
May  on  Insurance,  Sec.  562. 

The  c^>mpany  was  not  bound  to  give  notice  of  the  annual 
dues.  The  payment  of  them  is  a  part  of  the  contract.  Ins. 
Va).  v.  Mowry,  96  U.  S.  544;  Roehner  v,  Ins.  Co.,  63  K  Y. 
160;  Bacon  on  Insurance,  Sec.  360. 

On  the  question  that  the  company  owing  him  anything 
from  another  fund,  does  not  invalidate  the  notice,  appel- 
lee cited  the  following  cases :  HoUister  v.  Ins.  Co.,  118 
Mass.  478;  Ancient  O.  U.  W.  v.  Moore,  1  Ky.  L.  R.  93. 

Mr.  Justice  Gary  delivered  the  opinion  of  the  Court. 

The  appellant  is  the  administrator  of  Agnes  Scheel,  who 
was  the  wife  of  Charles  Scheel.  By  the  appellee,  Charles 
was  insured  against  death  by  accident,  the  policy  payable 
to  her. 

The  only  question  is,  whether  Charles  had  forfeited  his 
membership  by  the  non-payment  of  an  assessment. 

The  policy  contained  a  clause  that  if  an  assessment  '*  be 
not  j)ai(l  before  its  expiration,  this  certificate  and  all  insur- 
ance thereunder  will  then  cease  to  be  in  force." 
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One  of  the  by-laws  of  the  association  provides  that  "  anv 
member  who  shall  not  remit  the  amount  of  his  assessment 
or  annual  dues  within  thirty  days  from  the  day  of  the  notice 
thereof  *  *  *  shall  forfeit  his  claim  to  membership 
and  have  his  name  stricken  from  the  roll." 

All  notices  of  assessments  shown  by  this  record,  ihree  in 
number,  contain  this : 

"  Deposits  fob  Assessments. 

To  make  sure  that  your  membership  will  not  lapse,  keep 
a  deposit  with  the  association. 

The  system  of  deposit  accounts  adopted  for  the  conven- 
ience of  members,  enabling  them  to  remit  for  several  assess, 
ments  in  advance,  thus  avoiding  annoyance  or  the  liability 
of  forfeiture  by  neglect  to  remit,  or  by  loss  in  the  mails 
through  remitting  for  single  assessments  as  they  are  made, 
'  leads  us  to  commend  it  to  all  members  as  the  most  desirable 
and  advantageous  plan. 

The  proportion  of  members  who  are  now  paying  their 
assessments  by  the  year  is  very  rapidly  increasing,  the 
money  being  deposited  in  bank  beyond  any  possibility  of 
loss  to  the  members. 

Deposit  receipts  are  given,  and  the  member  is  ^kept  fully 
apprised  of  all  assessments  made.  The  assessment  notices 
when  mailed,  are  stamped  paid,  charged  against  deposit  ac- 
count.    We  aim  to  give  notice  when  same  is  exhausted." 

No  by-law  relating  to  such  deposits  is  shown,  but  the 
course  of  business  and  practice  of  the  association  is  shown 
by  the  notices,  and  Charles  Scheel  had  conformed  to  it  by 
making  one  deposit  of  $10  and  another  of  $5,  out  of  which 
$14  had  been  applied  to  assessments,  leaving  still  with  the 
association  $1.  The  by-laws  provided  that  "  each  member 
shall  pay  the  sum  of  $1  annually  in  advance  for  dues.  These 
dues  shall  be  payable  with  the  last  assessment  of  each  year." 

The  last  assessment  payable  in  the  year  1887,  w^as  made 
November  28,  1887,  and  on  that  day  was  mailed  in  New 
York  to  Charles  Scheel  in  Chicago,  a  notice  which  the  rec- 
ord shows  could  not  have  reached  him  before  November 
30,  1887. 
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So  much  of  that  paper  as  constitutes  the  notice  simply,  is 
as  follows : 

«  Office  of  the 
United  States  Mutual  Accident  Association, 
320  and  322  Broadway,  New  York. 
P.  O.  Box,  851. 

Chas.  B.  Peet,  President.  James  R.  Pitcher,  Secretary. 

Calvin  T.  Hazen,  Treasurer. 

New  York,  November  28,  1887. 
At  a  regular  meeting  of  the  board  of  directors,  an  assess- 
ment of  two  dollars  upon  each  member  in  Division  B,  for 
conducting  the  business  of  the  association,  was  ordered  to 
be  made,  to  expire  thirty  days  from  November  28,  1887, 
upon  all  members  admitted  prior  to  that  date. 

In  accordance  with  the  by-laws,  the  annual  dues  in  ad- 
vance are  payable  with  this  assessment,  making  a  total 
amount  due  upon  this  notice  of  $3. 

Assessments  and  annual  dues  must  be  paid  to  the  secre- 
tary at  the  office  of  the  association,  320  and  322  Broadway, 
N.  Y.,  within  thirty  days  from  November  28,  1887,  and  the 
association  can  not  be  legally  held  by  payment  to  any  one 
else. 

The  sending  of  this  notice  shall  not  be  held  to  waive  any 
forfeiture  or  lapse  of  membership  by  non-payment  of  pre- 
vious assessments. 

If  you  have  a  deposit  account  and  this  notice  is  stamped 
*paid,  charged  against  deposit  account,'  hold  it  as  your 
receipt. 

If  not  paid  please  return  this  blank  with  your  full  name 
and  postoffice  address,  and  enclose  $3  in  payment  of  assess- 
ment No.  53,  and  annual  dues. 

Very  respectfully, 

James  R.  Pitcher,  Sec'y." 

Now  that  this  notice  was  not  such  as  Charles  Scheel  was 
required  by  the  by-law  to  obey,  must  be  conceded. 

Under  the  by-law  he  was  required  to  "  remit,"  *  *  * 
"  within  thirty  days  from  the  day  of  the  notice."  "  The  day 
of  the  notice  "  is  the  day  "  when  in  due  course  of  mail  it 
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would  reach"  Charles  Scheel.  Northwestern  Travelling 
Men's  Ass'n  v.  Schauss,  No.  4752,  opinion  filed  June  14, 
1893. 

By  the  notice  Charles  Scheel  was  required  to  have  the 
money  at  the  office  of  the  association  in  New  York  by 
December  28,  1887.  Under  the  by-law  he  was  entitled  to 
remit  December  30,  1887. 

The  notice  cut  off  four  days  of  his  time. 

Again,  the  assoo'ation  had  $1  of  his  money  on  deposit, 
and  could  only  require  $2  instead  of  $3  from  him. 

The  association  claims  a  forfeiture.  "  It  must  show  that 
the  member  was  notified  in  the  manner  prescribed  by  the 
by-laws."    Bacon,  Benefit  Societies,  Sec.  379. 

And  it  is  no  answer  to  objections  to  a  notice  that  the  con- 
duct of  the  member  probably  would  have  been  the  same  if 
the  notice  had  been  unobjectionable.  Nat.  Bk.  of  Rondout 
V.  First  Nat.  Bk.  of  Chicago,  37  111.  App.  296;  Frey  v.  Wel- 
lington Mut.  Ins.  Co.,  4  Ontario  App.  Rep.  293. 

It  is  quite  conceivable  that  Charles  Scheel  might  not  have 
received  the  notice  until  the  27th  of  December,  1887,  or  on 
some  day  between  that  day  and  the  31st,  and  then,  though 
under  the  by-law  he  was  still  entitled  to  remit  $2  for  his 
assessment,  and  under  the  usage  of  the  company  entitled  to 
have  the  remaining  $1  of  his  deposit  applied  to  his  annual 
dues,  yet  being  informed  by  the  notice  that  $3  were  required 
of  him,  and  that  the  time  within  which  he  might  remit  had 
passed,  he  might  thereby  have  been  misled,  and  so  refrained 
from  sending  the  $2  on  or  before  the  30th.    . 

The  indemnity  to  be  paid  by  the  association  was  condi- 
tioned upon  the  fact  that  the  assured  was  at  the  time  of  his 
death  a  member.  The  payment  of  any  particular  assess- 
ment was  not  the  consideration  for  the  indemnity,  but  the 
non-payment  of  it  might  be  a  cause  of  forfeiture  of  member- 
ship. 

It  is  not  necessary  to  decide  whether  the  by-law  quoted  is 
self-executing,  or  requires  some  action  by  the  association 
before  a  membership  is  forfeited. 

Certainly  the  association  could  waive  the  forfeiture,  if  one 
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had  been  incurred.    Metropolitan  Accident  Ass'n  v.  Wind- 
over,  137  111.  417. 

And  if  a  forfeiture  was  incurred  the  association  has 
waived  it. 

December  20,  1887,  which  was  one  day  before  Charles 
Scheel  should  have  been  required  to  remit,  the  association 
sent  him  this  notice : 

"Office  of  the 
UKrrED  States  Mutual  Accident  Association. 
320  and  322  Broadway. 
P.  O.  Box  851. 

Chas.  B.  Peet,  President.  James  E.  Pitcher,  Secretary. 

Calvin  T.  Hazen,  Treasurer. 

New  York,  December  29,  1887. 

At  a  regular  monthly  meeting  of  the  board  of  directors, 
an  assessment  of  $2  upon  each  member  in  Division  B,  for 
conducting  the  business  of  the  association,  to  expire  Febru- 
ary 1,  1888,  was  ordered  to  be  made  upon  all  members 
admitted  prior  to  January  1,  1888. 

Assessments  must  be  paid  to  the  secretary  at  the  office  of 
the  association,  320  and  322  Broadway,  N.  Y.,  prior  to  date 
of  expiration  (February  1, 1888),  and  the  association  can  not 
b3  legally  held  by  payment  to  any  one  else. 

The  sending  of  this  notice  shall  not  be  held  to  waive  any 
forfeiture  or  lapse  of  membership  by  non-payment  of  pre- 
vious assessments. 

Your  membership  in  this  association  having  been  for- 
feited by  non-payment  of  the  previous  assessment,  we  send 
you  this  blank  to  notify  you  that  if  you  are  in  sound  bodily 
condition,  and  will  remit  to  us  $2  for  such  assessment,  we 
will,  upon  its  receipt,  re-instate  j^ou  to  membership,  and  you 
can  then  pay  this  assessment  (No.  54)  as  per  this  blank,  on 
or  before  the  date  of  its  expiration.  If  you  prefer,  you  can 
remit  now  in  full. 

Please  return  this  blank  with  your  full  name  and  post- 
office  address,  and  enclose  $2  in  payment  of  assessment  No.  54. 

Very  respectfully, 

Jahes  K.  Pitcher,  Sec'y." 


First  District — March  Term,  1893.  47 


Beldam  y.  Lewisohn. 


The  inference  from  this  notice  is  that  the  association 
regarded  the  annual  dues  for  1888,  as  being  paid,  and  it  is  in 
the  record  "  that  the  one  dollar  *  *  *  was  applied  by 
the  company  in  the  payment  of  annual  dues  for  the  year 
1888,  and  has  been  retained  by  the  company."  Thus  at  the 
same  time  that  the  association  insists  that  Charles  Scheel 
ceased  to  be  a  member  by  his  default,  it  applies  his  money 
to  the  continuance  of  his  membership  for  another  year. 
Whether  this  last  notice  is  good,  is  not  a  question  now. 
Charles  Scheel  died  from  a  cause  within  the  policy,  January 
15,  1888,  so  that  he  could  not  be  in  default  on  the  last  assess- 
ment. 

By  reason  of  the  defects  of  the  notice  of  the  assessment 
of  November  28,  1887,  no  forfeiture  was  incurred  by  disre- 
garding it;  and  had  there  been  a  forfeiture,  it  was  waived; 
The  appellant  is  therefore  entitled  to  recover. 

So  much  of  this  opinion  as  relates  to  the  waiver,  is  con- 
curred in  by  the  other  members  of  this  court;  that  under  the 
circumstances  there  was  no  cause  of  forfeiture,  is  my  indi- 
vidual opinion. 

The  case  was  tried  below  without  a  jury.  We  will  there- 
fore enter  judgment  here.  Union  Nat.  Bk.  v.  Manistee 
Lumber  Co.,  43  111.  App.  525.  • 

It  is  agreed  that  the  amount,  if  anything,  is  $4,000,  with 
interest  at  six  per  cent  from  April  5,  1888. 

The  judgment  is  reversed  and  judgment  entered  here  that 
the  appellant  recover  as  above. 


Beldam  et  a1.  t.  Lewisohn  et  aL 

1 .  Vekdor  akd  Vendkb— Par ^taZ  Acceptance  of  Order—Recoupment  .— 
Where  a  party  ordered  from  an  agent  a  quantity  of  merchandise,  and 
the  principal  filled  only  a  portion  of  the  order,  by  shipping  a  portion  of 
the  merchandise,  it  vxts  held,  that  as  he  received  the  order  as  a  whole, 
he  would  be  boand  to  fill  it  as  a  whole,  and  in  an  action  to  recover  the 
price  of  the  quantity  shipped,  the  defendant  might  recoup  whatever 
damages  he  sustained  by  reason  of  the  plaintifit's  failure  to  fiU  the  entire 
order. 


48  Appellate  Courts  of  Illinois. 

Vol.  51 .]  Beldam  v.  Lewisohn. 

3.  Recoupment — Under  the  Oenercd  Issue, — Damages  may  be  re- 
couped mider  the  general  issue.    Special  pleas  are  not  necessary. 

Memorandnm. — Assumpsit  In  the  Circuit  Ck)urt  of  Cook  County; 
the  Hon.  Thomas  Q.  Windes,  Judge,  presiding.  Trial  by  the  court;  find- 
ing and  judgment  for  plaintiff;  defendant  appeals.  Heard  in  this  court 
at  the  March  term,  1898.  Reversed  and  remanded.  Opinion  filed  April 
19,  1893. 

The  opinion  states  the  case. 

E.  A.  Aboen  and  H.  T.  &  L.  ITelm,  attorneys  for  appel- 
lants. 

Moses,  Pam  &  Kennedy,  attorneys  for  appellees. 

Mb.  Justice   Gary  delivered  the  opinion  of  the  Coctrt. 

November  15,  1880,  one  W.  II.  Sills  applied  to  the  appel- 
lants to  order  through  him,  as  a  broker,  goods  from  appel- 
lees. Sills  testified  that  he  had  his  authoritv  to  sell  from 
one  Parker,  from  whom  he  was  to  receive  ten  per  cent  com- 
mission. Other  evidence  showed  that  he  was  to  divide  this 
commission  with  the  appellants. 

The  appellants  gave  to  Sills  the  same  day,  two  orders,  as 
follows : 

"  Office  of  the  M.  A.  Richardson  Co. 
Manufacturers  of  Pieced,  Stamped,  and  Japanned  Tinwares, 
Hardware  Specialties,  75  and  77  Lake  Street. 

Chicago,  Nov.  15,  1889. 
W.  H.  Sills : 

Dear  Sir:  Please  order  for  us  the  following,  to  be 
shipped  one-third  in  thirty  days;  one-third  in  sixty  days; 
one-third  in  ninety  days : 

600,  lOi  X  18f  oval  copper  flat  bottoms;  3,000,  lOJ  x  21 
oval  copper  flat  bottoms;  3.000,  12  x  22 J  oval  copper  flat 
bottoms;  1,500  No.  7  round  pit  9^  inch  bottoms;  3,000  No.  8 
round  pit  10^  inch  bottoms;  600  No.  9  round  pit  11^  inch 
bottoms;  2,000  6^  inch  circles.  All  to  be  not  heavier  than 
11  oz.  copper,  price  24  cts.  per  lb.  with  7^  per  cent  off. 

150  13|^  X  23}  oblong  square;  100  12  x  22  oblong  square. 
14  oz,  copper,  price  22  cts.  7^  per  cent  off,  Chicago  delivery. 
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600  lOi  inch  circles;  300  11^  inch  circles;  1,800  4^  inch 
circles.     11  oz.  same  as  above,  at  24  cts. 

The  above  price  of  22  and  24  to  be  guaranteed  against  a 
decline  in  the  market.  If  a  decline,  we  to  still  have  the 
advantage  of  the  7i  per  cent. 

'      The  M.  At  Eichardson  Co. 

"  Office  of  the  M.  A.  Richardson  Co., 

Manufacturers  of  Pieced,  Stamped  and  Japanned  Tinwares, 

Hardware  Specialties,  75  and  77  Lake  Street. 

Chicago,  Nov.  16,  1889. 
"  W.  H.  SUls : 

Dear  Sir — Please  order  for  us :  Six  cases  14  x  48  cold, 

rolled  bright  copper,  12  oz.,  at  24  cents,  8  cents  for  retinning 

and  7i  per  cent  off,  to  be  shipped  same  as  other  order  of 

copper  of  this  date." 

Sills  the  same  day  left  at  Parker's  office  (he  being  out)  an 
order  prepared  by  himself,  as  follows : 

"  Please  send  press  copy  of  all  shipments  on  this  order, 
inserting  the  number. 

Order  No.  1,029.  Chicago,  11  -  15  -  '89. 

W.  H.  Sills. 

Sold  for  Messrs.  Lewisohn  Bros. 

Sold  to  the  M.  A.  Richardson  Co.,  Chicago,  111. 

Terms, .    CommissiAn. 

Please  ship'me  one-third  of  my  order  as  below  in  thirty 
days,  one-third  in  sixty  days,  and  one-third  in  ninety  days : 
600  only,  lOj  x  18f  oval  copper  flat  bottoms,  11  oz.;  3,000 
only,  lOf  X  21  oval  copper  flat  bottoms,  11  oz.;  3,000  only, 
12  X  22f  oval  copper  flat  bottoms,  11  oz.;  1,500  No.  7,  round 
pit,  9i  inch  copper  flat  bottoms,  11  oz.;  3,000  No.  8,  round 
pit,  lOi  inch  flat  bottoms,  11  oz.;  600  No.  9,  round  pit,  11^ 
inch  flat  bottoms,  11  oz.;  2,000  6i  inch  circles,  11  oz.;  600 
lOi  inch  circles,  11  oz.;  300  1 IJ  inch  circles,  11  oz.;  1,800  6J 
inch  circles,  11  oz.;  150  13|^  x  23|,  oblong  square,  14  oz.;  100 
12  X  23,  oblong  square,  14  oz.;.  6  cases  14  x  48  C.  R.,  bright 
copper,  12  oz.    Prices  guaranteed." 

There  is  nothing  to  show  directly  that  Parker  ever  saw 
the  latter  order,  or  that  it  ever  came  to  the  appellees,  but 

VoL^  LI  4 
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the  fact  is  that,  with  no  other  communication  with  either 
Sills  or  the  appellants,  the  appellees  sent  to  the  appellants 
the  six  cases,  constituting  the  second  order  by  the  appel- 
lants and  the  last  item  on  the  order  by  Sills.  As  Sills  kept 
the  orders  of  appellants,  and  left  at  Parker's  office  only  the 
order  made  by  himself,  it  is  the  fair — ^indeed,  the  only 
legitimate — inference,  that  the  appellees  sent  the  goods 
which  they  did  send,  upon  Sills'  order. 

The  only  evidence  of  the  authority  of  Parker,  is  this 
extract  from  a  letter  from  the  appellees  to  the  appellants : 

"  We  have  not  been  selling  any  goods  through  Mr.  Sills — 
we  do  not  know  him,  have  never  seen  him,  and  have  never 
authorized  him  to  sell  anything  for  us.  We  employed  a 
young  man  by  the  name  of  Parker.  The  only  sale  which 
he  reported  to  us,  as  made  to  you,  we  have  completely  filled, 
'  and  on  receipt  of  this  order  we  immediately  notified  you  of 
its  acceptance,  sent  it  to  our  mill,  and  thus  executed  the 
entire  and  only  order  we  received." 

There  is  no  extrinsic  evidence  of  the  truth  of  any  of  the 
statements  in  that  letter. 

Now  it  is  certain,  considering  only  the  evidence  in  this 
record,  that  the  appellants  bought  no  goods  from  the  appel- 
lees, except  upon  the  terms  of  the  order  left  by  Sills  at 
Parker's  office.  Nothing  else  is  shown  which  could  have 
induced  the  sending  of  any  goods. 

If  the  appellees  accepted  that  order,  they  must  take  it  as 
it  is — all  or  none.  If  Parker  did  not  report  the  whole  of  it, 
his  default  is  theirs ;  he  was  their  agent.  So  far  as  con- 
cerns the  appellants,  the  sending  of  the  goods  upon  an  order 
left  with  Parker,  is  the  same  as  sending  them  upon  an  order 
delivered  to  the  appellees  personally. 

The  appellees  sued  for  goods  sold  and  delivered;  the  ap- 
pellants sought  by  pleas  and  evidence  to  recoup  the  damages 
they  had  sustained  by  .the  refusal  of  the  appellees  to  fill  the 
whole  order  and  the  rise  in  copper.  The  pleas  were  useless; 
recoupment  is  under  the  general  issue.  Wadhams  v.  Swan, 
109  111.  46;  Tully  v.  Excelsior,  115  111.  544. 

The  court  struck  out  all  of  the  appellants'  evidence  and 


FiKST  District — -March  Term,  1893.         51 

Weigley,  Bulkley  &  Gray  v.  The  People. 

rendered  judgment  for  the  full  amount  of  the  appellees' 
claim. 

The  very  voluminous  brief  of  the  appellees  contains  a 
good  deal  of  harsh  language,  which  reads  well,  but  is  not 
convincing. 

They  report  the  judge  below  as  saying,  "  I  think,  having 
taken  the  last  item  in  the  order  and  filled  it,  if  they  received 
it  as  a  whole,  they  would  be  bound  by  it,  and  the  defendant 
would  be  entitled  to  recoup  whatever  damages  he  sustained." 

TVe  .agree  to  that,  and  only  differ  from  him  by  holding 
that  as  the  evidence  shows  no  reason  why  the  appellees  sent 
any  goods  to  the  appellants,  other  than  that  an  order  for 
those  sent  and  those  not  sent,  was  left  at  the  office  of  their 
agent,  it  must  be  inferred  that  such  as  were  sent,  were  in 
acceptance  of  the  order  for  the  whole. 

The  judgment  will  be  reversed  and  the  cause  remanded. 

Waterman,  J.,  dissents. 
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Weigley^  Bulkley  &  Gray  t.  The  People  of  the  State  of 

Illinois. 

Ames  T.  Same^  in  the  Matter  of  Jacob  Graff  r.  North- 
western Shoe  Company, 

1.    Contempt  op  Court— Void  Orcfer,— Upon  a  bill  being  filed  in  the  ^^ 

Superior  Court  of  Cook  County  by  a  stockholder  of  a  corporation  Im  276 
having  its  principal  office  and  doing  business  in  another  county,  a  re- 
ceiver was  appointed.  Some  days  after,  appellants,  W.,  B.  &  G.,  as  attor- 
neys, recovered  a  judgment  against  the  corporation,  and,  still  later,  had 
issued  an  execution,  which  they  caused  to  be  put  into  the  hands  of  the 
sheriff  of  the  other  county,  and  levied  upon  goods  of  the  corporation, 
but  not  in  the  possession  of  the  receiver.  The  court  ordered  the  sheriff 
to  turn  the  goods  over  to  the  receiver,  but,  under  the  advice  of  W.,  B. 
&G.,  he  declined  to  do  so.  On  an  attachment  for  contempt,  it  toaa  held 
that  neither  W.,  B.  AG.,  nor  the  sheriff,  not  being  parties  to  the  suit  in 
which  the  order  was  made,  could  have  appealed  therefix>m.  When  the 
court  attempted  to  enforce  obedience  to  its  order  by  proceedings  for  con- 
tempt, an  appeal  might  be  taken,  or  a  writ  of  error  would  lie.  On  the 
reviewing  of  this,  the  propriety  of  the  former  order  could  be  considered. 
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2.  Contempt  of  Court — Disobedience  of  an  Unautliorized  Order. — 
Where  a  court  of  equity  has  no  jurisdiction  of  the  subject-matter,  or 
authority  to  grant  the  relief  prayed  for  in  a  bill,^  person  not  a  party  to 
the  suit,  can  not  be  held  in  contempt  for  disobeying  its  orders  made  in 
the  course  of  the  proceedings. 

Hemorandnm. — Criminal  law.  In  the  Superior  Court  of  Cook  County ; 
the  Hon.  KmK  Hawes,  Judge,  presiding.  Proceedings  for  contempt  of 
court.  Two  cases.  Writ  of  error  and  appeal.  Heard  Jn  this  court  at 
tlie  March  term,  1893,  and  reversed.     Opinion  filed  April  6, 1898. 

Bbief  foe  Appellants  and  Plaintiffs  in  Erkob^  W^ioley, 

BuLKLEY  &  Gray,  Attorneys. 

The  Superior  Court  had  no  jurisdiction  to  appoint  a  re- 
ceiver for  Northwestern  Shoe  Company,  located  in  another 
county. 

Chapter  22,  section  3,  of  the  Eevised  Statutes  of  Illinois 
provides : 

"  Suits  in  chancery  shall  be  commenced  where  the  de- 
fendants, or  some  one  or  more  of  them,  reside;  or,  if  the 
defendants  are  all  non-residents,  then  in  any  county;  or,  if 
the  suit  may  aflfect  real  estate,  in  the  county  where  the 
same  or  some  part  thereof  is  situated.  Bills  for  in  junctions 
to  stay  proceedings  at  law  shall  be  brought  in  the  county  in 
which  the  proceedings  at  law  are  had." 

The  filing  of  the  bill  in  Cook  county  was  a  violation  of 
the  statute.  The  statute  is  mandatory.  The  language  of 
it  is  "shall."  The  Superior  Court  of  Cook  County  is,  there- 
fore, without  jurisdiction  in  the  premises,  and  its  orders  are 
void.  Johnson  v.  Gibson,  116  111.  294;  Ralston  v.  Hughes, 
13  111.  470;  McDonald  v.  Asay,  37  111.  App.  469;  Eichards 
V.  Hyde,  21  111.  640. 

A  court  of  equity  has,  in  the  absence  of  statutory  power, 
no  jurisdiction  over  corporations,  for  the  purpose  of  decree- 
ing their  dissolution  and  the  distribution  of  their  assets 
among  individual  corporators,  at  the  suit  of  one  or  more  of 
the  stockholders.  Cook  on  Stock  and  Stockholders,  2d 
Ed.,  Sec.  629;  Hardon  v.  Newton,  14  Blatch.  376;  Merriman 
V.  Carroll,  4  Am.  By.  &  Corp.  Law  Jour.  12;  Hinkley  v. 
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Pfester  (Wis.),  53  K  W.  Eep.  21;  People  v.  Erie  Ey.  Co., 
36  How.  Pr.  Eep.  129. 

The  bill  is  a  suit  to  wind  up  the  corporation  and  distrib- 
ute its  assets,  both  real  and  personal,  among  the  creditors 
and  stockholders;  in  other  words,  it  is  a  bill  for  partition, 
and  must  be  brought  in  the  county  where  the  land  and  per-  • 
sonal  property  is  located,  as  much  as  though  it  were  a  bill 
for  the  partition  of  real  estate  direct. 

The  same  principle  is  followed,  and  the  same  doctrine 
held  by  the  courts  of  New  York.  It  is  there  held  that  an 
action  brought  for  the  recovery  of  land  or  the  title  thereto 
must  be  brought  in  the  county  in  which  the  land,  or  some 
part  is  situated.  King  v.  McCoun,  3  Sandford  (N.  Y.),  524; 
Wood  V.  Hollister,  3  Abb.  Pr.  14;  Newton  v.  Bronson,  13 
N.  Y.  (3  Kern)  57;  Starks  v.  Bates,  12  How.  Pr.  465, 

And  in  Kentucky,  it  is  held  that  where  the  jurisdiction 
of  the  court  is  merely  co-extensive  with  the  county  where 
land  is  to  be  subjected,  suit  must  be  brought  in  the  court  of 
the  county  where  the  lani  is  situated.  Milwart  v.  Lair,  13 
B.  Mon.  207;  Savary  v.  Taylor,  10  B.  Mon.  334. 

If,  therefore,  jurisdiction  in  the  case  at  bar  is  limited  to 
the  courts  of  the  county  of  Boone,  then  no  other  county 
would  have  jurisdiction.  Thus  Probate  and  Surrogate 
Courts  are  usually  limited  in  their  jurisdiction  by  statute. 
The  statute  usually  provides  that  a  man's  estate  be  admin- 
istered in  the  county  in  which  he  resided  at  the  time  of  his 
death.  Administration  in  any  other  county  would  be  void. 
Freeman  on  Void  Judicial  Sales,  Sees.  2,  3  and  4. 

The  process,  order  or  decree  must  be  within  the  authority 
of  the  tribunal,  and  otherwise  valid,  else  a  disregard  of  it 
will  be  no  contempt.  Bishop  on  Criminal  Law,  Yol.  2,  Sec. 
256;  Birdsall  v.  Pixley,  4  Wend.  196;  People  v.  Brennan, 
45  Barb.  344. 

It  is  not  contempt  to  disobey  the  order  of  a  court  having 
no  jurisdiction.  Am.  and  Eng.  Ency.  of  Law,  Vol.  3,  p.  788 
In  re  Morton,  10  Mich.  2C»8;  Sherwin  v.  People,  100  N.  Y. 
351;  10  Fed.  Rep.,  note  on  page  629;  People  v.  Sturtevant, 
5  Seld.  263;  People  v.  O'Neil,  47  Cal.  109;  Rex  v.  Clement, 
4  Barn,  and  Ad.  218. 
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Where  a  court  exceeds  its  jurisdiction,  a  party  can  not  be 
punished  for  contempt  for  violating  its  order.  People  v. 
O'Neil,  47  Cal.  109;  Ex  parte  Grace,  12  la.  208. 

No  one  can  be  punished  for  contempt  for  disobeying  a  void 
order.  Brown  v.  Moore,  61  Cal..  432;  Perry  v.  Mitchell,  5 
Denio  (K  Y.)  637;  U.  S.  Trust  Co.  v.  N.  Y., V.  S.  &  B.  Ey. 
Co.,  67  How.  Pr.  390. 

Bbief  of  Defendant  in  Error  and  Appellees,  Moses,  Pam 

&  Kennedy,  Attorneys. 

It  was  contended  for  the  defendant  in  error  and  the  ap- 
pellees that  the  court  had  jurisdiction,  citing  Enos  v.  Hunter, 
4  Gil.  211;  Ralston  v.  Hughes,  13  111.  469;  Kennedy  v.  Greer, 
13  111.  432. 

Mr.  Justice  Gary  delivered  the  opinion  of  the  Court. 

September  9,  1892,  Jacob  Graflf  filed  a  bill  in  the  Superior 
Court,  stating  that  he  was  a  stockholder  in  the  Northwest- 
ern Shoe  Company,  a  corporation  at  Belvidere,  in  Boone 
County,  Illinois,  and  in  substance  that  the  corporation  was  in 
pecuniary  difficulties,  its  property  being  attached,  its  busi- 
ness stopped,  and  that  unless  a  receiver  was  appointed  to 
conduct  its  business,  its  assets  would  be  sacrificed,  title  to 
property  which  it  held  upon  condition  of  continuing  busi- 
ness forfeited,  and  the  plant  go  "  to  wreck  and  ruin,"  so  that 
the  complainant  would  get  nothing  for  his  stock;  all  of 
which  evil  consequences  might  be  avoided  by  conducting 
the  business  through  a  receiver  until  the  stock  of  goods, 
raw  material,  and  credits  of  the  corporation  could  be  con- 
verted into  cash,  and  applied  to  the  payment  of  its  debts. 

On  the  same  day  the  bill  was  filed,  the  corporation  ap- 
peared and  consented  to  the  appointment  of  Robert  W. 
Wright,  of  Belvidere,  as  receiver,  and  the  court  appointed 
him. 

September  20,  1892,  Chick  Brothers,  for  whom  Weigley 
et  al.,  were  attorneys,  recovered  in  the  Circuit  Court  of  Cook 
County,  a  judgment  against  the  corporation,  and  Septem- 
ber 27,  1892,  an  execution  upon  that  judgment  was,  bj- 
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direction  of  Weigley  et  aJ.,  as  such  attorneys,  levied  by 
Ames,  who  was  sheriflf  of  Boone  county,  upon  some  boots 
and  shoes  of  the  corporation,  which  were  in  the  freight 
house  of  the  North  Western  Kail  way  at  Belvidere. 

Some  question  is  in  the  case  as  to  what  the  receiver  had 
done  about  these  boots  and  shoes,  but  we  regard  it  as  imma- 
terial. 

Weigley  et  al.,  and  Ames,  knew  before  the  levy,  that 
Wright  had  been  appointed  receiver. 

It  is  not  necessary  to  state  at  length  the  proceedings 
which  ended  in  orders  for  attachments  of  Weigley  et  al.,  and 
Ames,  for  contempt  of  the  court  in  refusing  to  obey  the 
order  of  the  court  to  surrender  to  the  receiver  the  boots  and 
shoes  levied  upon,  to  reverse  which  orders  this  appeal  and 
writ  of  error  are  prosecuted. 

There  are  many  cases  which  hold  that  where  the  property 
rights  of  a  private  corporation  are  involved  or  threatened, 
and  the  governing  power  of  the  corporation,  upon  the  appli- 
cation of  a  stockholder  to  that  power  to  seek  a  remedy  in 
equity,  refuses  so  to  do,  he  may  go  into  equity,  stating  such 
refusal  and  the  grievance,  and  obtain  relief.  Morawetz  on 
Corp.,  Sec.  241.  But  such  application  and  refusal  are  con- 
ditions precedent  {Ibid.)  and  it  needs  no  authority  that  even 
in  such  case  the  relief  must  be  such  as  the  corporation  is 
itself  entitled  to. 

A  corporation  is  entitled  to  no  greater  protection  of  its 
property  than  an  individual,  and  was  it  ever  held  that 
either  a  corporation  or  an  individual  was  entitled  to  the 
protection  of  a  court  of  equity  against  the  process  of  the 
law  to  collect  debts,  because  of  the  effect  upon  the  pros- 
perity of  the  debtor?  Under  an  assignment  for  the  benefit 
of  creditors  under  the  statute,  or  upon  a  bill  filed  for  a  dis- 
solution of  a  copartnership,  or  upon  a  bill  by  a  creditor  of  a 
corporation,  under  section  25  of  the  statute  concerning  cor- 
porations, where  assets  are  under  judicial  control  for  ratable 
distribution  among  creditors,  stringent  measures  tcTprevent 
interference  have  been  sanctioned. 

Sercomb  v,  Catlin,  128  111.  556,   30  III  App.  258,  is  an 
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extreme  instance,  and  however  arrogant  and  despotic  in  its 
tone,  the  quotation  from  th(B  Rhode  Island  court,  made  by 
us  in  30  111.  App.  261,  is  doubtless  good  law. 

The  question  then  is,  had  the  Superior  Court  jurisdiction 
to  make  the  orders  to  surrender  possession  of  the  goods  lev- 
ied upon,  and  the  answer  to  this  question  depends  upon  the 
jurisdiction  of  the  court  over  the  subject-matter  of  the  suit. 

We  lay  out  of  view  the  allegation  of  the  bill  that  the  cor- 
poration had  title  to  lands  and  buildings  in  Boone  county, 
and  that  one  object,  not  clearly  stated,  may  be  the  ultimate 
disposition  of  that  property,  and  also  that  the  home  of  the 
corporation  was  there. 

These  objections,  if  valid,  could  perhaps  be'waived  by  the 
corporation  as  being  in  the  nature  of  personal  privileges. 
But  this  bill  is  a  bold  undisguised  attempt  to  do  what  in 
Eobinson  v.  Kaulston,  33  111.  App.  166,  was  attempted,  un- 
der disguise,  and  condemned.     ' 

If  the  final  dissolution  of  the  corporation  be  considered 
as  the  object  of  the  bill,  the  court  had  no  jurisdiction. 
Wheeler  v.  Pullman  Iron  &  Steel  Co.,  32  N.  E.  Rep.  420, 
43  111.  App.  626,  143  III.  197,  where  the  case  was  decided 
the  same  way  upon  other  grounds. 

And  if  the  staving  off  of  creditors  be  the  subject  of  the 
bill,  it  is  hardly  possible  that  anybody  would  claim  that  a 
court  of  equity  should  do  that.  In  any  aspect  of  the  case, 
the  court  had  no  jurisdiction  of  the  subject-matter;  no  right, 
power  or  authority  to  grant  the  relief.  This  subject  is  one 
that  often  involves  questions  of  great  difficulty. 

One  who  wishes  to  pursue  it,  can  start  with  cases  cited 
on  page  411,  in  Welch  v.  People,  30  111.  App.  399,  and  by 
following  back  from  them,  find  great  trouble  in  reconciling 
decisions.     . 

But  there  remains  this  consideration:  That  in  form  a 
suit  w^as  pending  in  the  Superior  Court  on  the  equity  side, 
and  in  fact  that  court  had  appointed  a  receiver  and  directed 
the  surrender  of  the  goods;  that  however  erroneous,  that 
order  should  be  obeyed;  that  the  dignity  of  the  court 
required  obedience.  It  is  common  observation  that  stick- 
ling for  dignity  does  not  increase  resj^ect. 
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Neither  Weigley  et  al.,  nor  Ames,  were  parties  to  the  suit, 
and  had  they  been,  could  not  have  appealed  from  tliat 
order.  "It  was"  their  "privilege  *  *  *  either  to 
obey  the  order,  or  stand  in  defiance  of  the  power  of  the 
court.  *  *  *  When  the  court  atteraptecl  to  enforce 
obedience  to  its  order  *  *  *  as  for  contempt  of  court 
*  *  *  an  appeal  might  be  taken  or  *  *  *  a  writ  of 
error  would  lie.  *  *  *  On  the  reviewing  of  such  judg- 
ment of  the  court  *  *  *  the  propriety  of  the  prelim- 
inary or  interlocutory  order  could  be  considered." 

In  Lester  v.  Berkowitz,  125  111.  307,  and  Lester  v.  People, 
23  N.  E.  Kep.  387,  the  Supreme  Court  discharged  Lester 
from  the  fine  imposed  for  disobedience  of  the  order  which 
he  attempted  to  have  the  court  review  in  the  fii'st  case.  We 
are  informed  that  this  last  case  is  still  before  the  Supreme 
Court  upon  some  application  for  rehearing,  but  whatever 
may  be  its  authority  as  a  final  decision,  it  is  the  expression 
of  an  opinion  once  entertained  by  the  Supreme  Court,  that 
one  may  safely  disobey  an  "  unauthorized  "  order.  In  Ser- 
comb  V.  Catlin,  supra,  this  court  and  the  Supreme  Court  both 
thought  it  necessary,  in  justifying  the  adjudication  that  Ser- 
comb  was  guilty  of  a  contempt,  to  also  justify  the  order 
Avhich  he  refused  to  obey. 

We  do  not,  in  reversing  these  judgments,  trench  upon  the 
doctrine  of  Berkson  v.  People,  No.  4436,  this  term.  There 
the  substance  of  the  order  disobeyed  was  right;  if  subject 
to  criticism  as  to  details,  Berkson  should  have  asked  for  a 
rectification  of  those  details.  The  judicial  department  is 
the  guardian  of  the  property  and  liberty  of  the  citizen;  it 
should  not  transcend  its  power,  and  trespass  upon  them. 

The  orders  or  judgments  adjudging  the  appellants  and 
plaintiff  in  error  guilty  of  contempt,  are  reversed. 
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Orr  &  Lockett  Hardware  Co,  v.  Needham  Company  et  aL  ^l^'^'''\ 

1.    Pleadino — Allegations  of  Ownership. — An  allegation  in  a  petition  I  ^   ^ 

for  a  mechanics'  lien,  where  parties  other  than  the  owner  of  the  prem-        '- '' 

1908  are  made  defendants,  that  such  parties  *'  have  or  claim  some  inter- 
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est ''  in  the  premises,  is  not  an  admission  that  they  have  any  interest; 
the  burden  is  upon  them  to  show  their  interest. 

2.  Mechanics'  hiEV—MercJianta  Pumicing  Material. — Section  85 
of  the  lien  law  (Chap.  82,  R  S.)  requiring  the  original  contractor  to  fur- 
nish a  statement  of  the  number  of  persons  in  his  employ,  etc.,  whether 
ajs  amended  June  22, 1891,  or  before  being  amended,  has,  and  had,  no  ref- 
erence to  a  merchant  supplying  materials.  So  where  a  corporation  sup- 
plyuig  steel  beams  for  a  modern  building  claims  a  lien,  it  is  not  necessary 
for  it  to  copy  its  pay  roU  of  thousands  of  employes  in  a  statement,  and 
give  it  to  the  owner  of  the  building. 

8.  Mechanics'  Lien — Statement  Under  Section  4. — A  compliance  with 
section  4  of  the  lien  act  (Chap.  82,  B.  S.)  providing  for  the  filing  of  a 
statement  in  the  office  of  the  circuit  clerk  is  not  necessary  except  for  the 
protection  of  creditors,  incumbrancers  or  purchasers,  named  in  section  28. 

Memorandam. — In  chancery.  In  the  Circuit  Court  of  Cook  County; 
the  Hon.  Oliver  H.  Horton,  Judge,  presiding.  Appeal  from  a  decree 
sustaining  a  demurrer  to  petition  for  a  mechanics*  lien  and  dismissing 
the  same  for  want  of  equity.  Heard  in  this  court  at  the  March  term, 
1803.    Reversed  and  remanded.    Opinion  tiled  July  12,  1898. 

The  opinion  states  the  case. 

Appellant's   Brief,  H.   C.    Bennett  and  W.   A.   Phelps, 

Attorneys. 

We  think  it  clear  that  section  35  of  the  lien  act  can  not 
bear  any  such  construction ;  besides,  the  Appellate  Court  in 
Maxwell  v.  Koeritz,  35  111.  App.  300,  in  discussing  the  mean- 
ing of  the  word  "  creditor  "  as  used  in  section  4,  and  whether 
it  applies  to  sub-contractors,  uses  the  following  significant 
words : 

"  The  word  creditor,  as  used  here,  is  somewhat  ambiguous. 
It  might  be  used  to  describe  a  sub-contractor,  or  it  might 
mean  one  who  has  agreed  with  the  owner  of  the  premises 
to  furnish  material  only,  without  performing  any  labor  on 
the  improvement;  one  who  sells  building  materials,  but  does 
nothing  else  toward  the  erection  of  the  improvement,  is 
commonly  regarded  as  a  merchant  or  dealer,  and  not  as  a 
contractor." 

The  statement  of  lien  filed  with  the  clerk,  under  section 
4,  is  good. 

The  sufficiency  of  such  a  statement  must  necessarily  speak 
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for  itself.  There  is  no  prescribed  form;  the  test  ought  to  be, 
does  it  fairly  give  notice  to  the  public  and  to  persons  deal- 
ing with  the  property,  that  there  is  a  claim  of  lien  on  the 
property,  giving  name  of  the  claimant,  items  of  material 
furnished,  dates  when  furnished,  amount  claimed,  descrip- 
tion of  the  property,  names  of  the  owners,  and  duly  verified. 
Tt  would  seem  that  such  a  statement  ought  to  be  held  good 
and  suiBcient,  and  while  material  and  mechanics'  lien  claims 
are  strictly  construed,  they  should  not  receive  such  a  tech- 
nical scrutiny  as  to  defeat  or  destroy  the  remedy  intended. 
Stout  V.  Sower,  22  111.  App.  65. 

Appellee's  Brief,  Hiram  IIolbrook  Rose,  Attorney. 

A  petition  for  a  mechanics'  lien  by  an  original  contractor 
can  not  be  sustained  unless  he  has  complied  with  the  provis- 
ions of  the  lien  law.  Curran  v.  Smith,  37  111.  App.  69;  Bar- 
ton V.  Steinmitz,  37  111.  App.  141;  Floyd  v.  Rathledge,  41 
lU.  App.  370. 

It  is  immaterial  that  this  proceeding  is  between  the  con- 
tractor and  the  owner  only;  the  statute  declared  that  the  con- 
tractor should  have  no  right  of  action  or  lien  until  the  state- 
ment provided  for  should  be  filed.  A  mere  failure  to  call 
for  such  a  statement  can  not  be  considered  as  a  waiver  of  an 
obligation  resting  upon  the  contractor  and  an  imperative 
requirement  for  a  right  of  action.  Bumside  v.  O'llara,  35 
III.  App.  150;  Bonheim  v.  Meany,  43  111.  App.  533;  Wieska 
v.  Imroth,  43  111.  App.  357. 

« 

Mr.  Justice  Gary  delivered  the  opinion  of  the  Court. 

This  is  an  appeal  from  the  decree  of  the  Circuit  Court,  sus- 
taining a  demurrer  to,  and  dismissing  for  want  of  equity,  a 
petition  for  a  mechanics'  lien  filed  by  the  appellant  against 
the  appellees. 

The  Needham  Company  is  sued  as  owner,  with  whom  the 
contract  was  made,  and  the  only  showing  of  any  interest  in 
the  premises  by  the  other  appellees,  is  the  averment  in  the 
petition  that  they  "  have  or  claim  some  interest."  Such  an 
averment  is  no  admission  that  in  fact  they  have  any  interest; 
the  burden  is  upon  them  to  show  it. 
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Section  35  of  the  lien  act,  whether  as  amended  June  22, 
1891,  or  before  being  amended,  has  and  had  no  reference  to 
a  merchant,  as  in  this  case,  supplying  materials  only.  If  a 
corporation  supplying  steel  beams  for  a  modern  building 
claim  a  lien,  can  it  be  necessary  for  the  corporation  to  copy 
its  pay  roll  of  thousands  of  employes  in  a  statement,  and 
give  it  to  the  owner  of  the  building  ?  The  manifest  object 
of  that  section  is  only  that  the  owner  may  have  notice  of 
all  persons  who  might  themselves  assert  a  lien. 

That  the  statement  or  claim  filed  in  the  attempted  com- 
pliance with  section  4  is  not  good,  may  be  conceded,  but  as 
no  compliance  with  section  4  is  necessary,  except  for  the 
protection  of  persons  named  in  section  28,  the  question  of 
its  sufficiency  does  not  arise  until  it  appears  that  there  are 
such  persons.  The  subject  has  been  recently  discussed  here 
in  Moore  v.  Parrish,  50  IlL  233. 

The  appellees  make  no  other  question  as  to  the  right  of 
the  appellant  to  a  lien,  than  neglect  to  comply  with  sections 

4  and  35,  and  upon  that,  on  the  facts  now  shown,  they  are 
wrong. 

The  decree  is  therefore  reversed  and  the  cause  remanded. 


Knickerbocker  Ice  Company  y.  Kirkpatrick  et  al. 

1.  Mechanics*  Lien — A  Statutory  Remedy, — Ab  a  mechanics'  lien 
and  the  manner  of  its  enforcement  are  purely  matters  of  statutory  regu- 
lation, the  statute  must  be  complied  with. 

2.  Mechanics'  Lien — A  Statutory  Remedy — Application  of  the  Law. 
— The  Knickerbocker  Ice  Company  furnished  brick,  lime  and  cement  to 
one  Rogan  for  a  building,  which  Rogan,  under  a  contract  with  Kirkpat- 
rick, built  for  him.  The  coftipany  served  a  notice  upon  Kirkpatrick  pur- 
suant to  Sec.  30  of  chapter  82,  R  S.,  entitled  **  Liens,"  and  the  next  day 
filed  his  petition  for  a  Uen.  Section  87  of  the  same  act  provides  that 
**  if  the  money  due  to  the  person  giving  such  notice  shall  not  be  paid 
within  ten  days  after  service  thereof,  or  within  ten  days  after  the  money 
shall  become  due  and  payable,  and  if  any  money  shall  then  be  due  from 
such  owner  to  the  original  contractor,  such  person  may  file  his  petition 
and  enforce  his  lien,"  etc.  Jt  was  held^  that  the  petition  was  prema- 
tor^ly  filed. 
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Xemorandam. — Mechanics*  liens.  In  the  Circuit  Court  of  Cook 
County;  the  Hon.  Murray  F.  Tuley,  Judge,  presiding.  Petition  for 
lien;  answer;  hearing  upon  demurrer;  petition  dismissed;  appeal  by 
petitioner.  Heard  in  this  court  at  the  March  term,  1898,  and  affirmed. 
Opinion  filed  August  4,  1893. 

The  opinion  states  the  case. 

Israel  Cowex,  attorney  for  appellant. 

Appellees'  Brief,    Frank  F.    Douglass  and  A.  B.  Jenks, 

Attorneys. 

The  law  is  well  settled  that  the  statute  which  gives  a 
mechanic  or  sub-contractor  a  lien  is  in  derogation  of  the 
common  law,  and  must  be  strictly  construed,  and  no  person 
can  have  a  lien  under  it  unless  a  clear  compliance  with  the 
requirements  of  the  statute  is  shown.  Butler  &  McCracken 
V.  Gain,  128  111.  27;  Belanger  v.  Hersey  et  al,  90  111.  70. 

The  statute  does  not  give  to  a  sub-contractor  a  lien  abso- 
lutely, without  notice  to  the  owner  of  the  rights  of  such  sub- 
contractor, and  a  sub-contractor  claiming  a  lien  must  give 
the  owner  notice,  when  the  owner  has  not  received  the  sworn 
statement  from  the  original  contractor.  Butler  &  McCracken 
V.  Gain,  128  111.  27. 

The  thirty-seventh  section  of  the  statute  relating  to 
mechanics'  liens  is  as  follows :  "  If  the  money  due  to  the 
person  giving  such  notice  shall  not  be  paid  within  ten  days 
after  service  thereof,  as  aforesaid,  or  within  ten  days  after 
the  money  shall  become  due  and  payable,  and  any  money 
shall  then  be  due  from  such  owner  to  the  original  con- 
tractor, then  such  person  may  file  his  petition  and  enforce 
his  lien,  in  the  same  manner  as  is  hereinbefore  provided  in 
ca«e  of  original  contractors,  or  he  may  sue  the  owner  and 
contractor  jointly  for  the  amount  due  him,  in  any  court 
having  jurisdiction  of  the  amount  claimed  to  be  due,  and  a 
personal  judgment  may  be  rendered  thereon,  as  in  other 
cases." 

Mr.  Justice  Gary  delfvered  the  opinion  of  the  Court. 

The  case  made  by  the  appellant  is  that  itfuraished  brick, 

lime  and  cement  to  one  Bogan  for  a  building  that  he,  under 
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a  contract  with  the  appellee  named  above,  built  for  her. 
That  January  30,  1890,  it  served  upon  her  a  notice  pursuant 
to  section  30  of  the  lien  act,  and  the  next  day  filed  this 
petition  for  a  mechanics'  lien. 

The  question  is  whether  the  suit  is  premature.  Such  a 
notice  is  a  condition  precedent  to  a  lien  by  one  who  furnishes 
material  to  a  contractor,  except  in  case  the  owner  has  re- 
ceived from  the  contractor  a  statement  under  section  35.  If 
the  owner  has  received  such  statement  the  statute  does  not, 
in  terms,  prescribe  how  or  when  the  material  man  may  en- 
force his  lien,  and  we  shall  not  attempt  a  solution  of  that 
question. 

But  where  the  notice  is  given,  as  was  done  here,  section 
87  provides  that  "  if  the  money  due  to  the  person  gixang 
such  notice  shall  not  be  paid  within  ten  days  after  service 
thereof,  *  *  *  or  within  ten  days  after  the  money  shall 
become  due  and  payable,  and  any  money  shall  then  be  due 
from  such  owner  to  the  original  contractor,  then  such  person 
may  file  his  petition  and  enforce  his  lien,'-  etc. 

If  no  money  is  then,  but  thereafter  becomes  due  to  the 
original  contractor,  another  question  may  arise,  not  pre- 
sented by  this  record,  as  to  when  the  petition  may  be  filed. 

The  alternative  of  ten  days  after  notice,  or  ten  days  after 
due,  is  for  the  ease  of  the  owner ;  that  he  shall  have  ten 
days,  at  least,  in  which  to  pay,  and  if  the  money  is  not  due 
from  the  contractor  when  the  notice  is  served,  then  ten  days 
after  it  is  due.     The  petition  was  filed  too  early. 

As  the  lien  and  the  manner  of  its  enforcement  are  purely 
matters  of  statutory  regulation,  the  statute  must  be  complied 
with.    The  decree  dismissing  the  petition  is  affirmed. 


I  51      68 
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.63JJ55    Postal   Telegraph-Cable   Company  t.  Western   Union 

Telegraph  Company* 

1.  OovENANTO— ihinm'nfif  with  the  Lawd.— Where  the  owner  of  a 
building  leased  certain  rooms  in  it  to  a  telegraph  company  for  six  years 
and  covenanted  not  to  lease  rooms  in  the  building  to  any  other  tele- 
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graph  company  to  use  as  a  telegraph  office,  without  the  consent  of  the 
lessee,  and  afterward  sold  and  conveyed  the  whole  building  to  another 
telegraph  company  subject  to  the  lease,  it  was  held,  that  the  covenant 
in  the  lease  was  not  one  running  with  the  land  and  was  of  a  class  not  to 
be  extended  by  construction. 


Memorandmn. — Chancery.  In  the  Circuit  Court  of  Cook  County;  the 
Hon.  LOBIN  C.  Collins,  Jr.,  Judge,  presiding.  Bill  for  injunction; 
dismissed  for  want  of  equity;  appeal  by  complainants.  Heard  in  this 
court  at  the  March  term,  1893,  and  affirmed.    Opinion  filed  April  6, 1898. 

Statement  of  the  Case, 

This  is  an  appeal  from  a  decree  of  the  Circuit  Court  of 
Cook  County,  dismissing  appellant's  bill  of  complaint  for 
want  of  equity.  Appellant  leased  from  the  Phenix  Com- 
pany the  northeast  comer  of  the  basement  of  the  Phenix 
building,  situated  at  the  southwest  comer  of  Clark  and 
Jackson  streets,  in  the  city  of  Chicago,  to  be  used  as  its 
general  receiving  and  delivery  office,  for  a  term  of  six  years, 
beginning  May  1,  1892.  The  lease  contained  the  following 
covenant :  "  During  said  term  the  lessor  will  not  lease 
offices  in  said  building  to  any  other  telegraph  company,  for 
use  as  a  telegraph  office,  without  consent  of  the  lessee." 
Appellee,  the  Western  Union  Telegraph  Company,  with  full 
knowledge  of  this  lease,  purchased  the  building  from  the 
Phenix  Company,  and  was  about  to  take  possession  and 
establish  its  general  offices  in  the  building,  and  to  use  the 
northwest  comer  of  the  basement  as  a  general  receiving 
office.  The  bill  was  filed  to  enjoin  such  use.  To  this  bill 
the  Phenix  Company  filed  a  general  demurrer  for  want  of 
equity.  The  Western  Union  Company  filed  an  answer 
which  contained  a  general  demurrer.  The  court  sustained 
the  demurrer  of  the  Phenix  Company,  and  the  motion  for  an 
injunction  against  the  Western  tJnion  Company  being  heard 
upon  the  original  and  supplemental  bills,  the  answer  of  the 
Western  Union  Company,  and  affidavits  in  support  of  the 
bills  and  answer,  the  injunction  was  refused.  The  court 
finding  that  the  only  relief  sought  by  complainant  was  an 
injunction,  dismissed  the  bill  for  want  of  equity,  to  reverse 
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which  decree,  so  far  as  concerns  the  Western  Union  Com- 
pany, this  appeal  is  prosecuted. 

Appellant's  Brief.  J.  L.  High,  Attorney. 

The  doctrine  is  now  well  establish^,  both  in  England  and 
in  America,  that  where  premises  are  leased  with  a  restrictive 
covenant  upon  the  part  of  the  lessor  limiting  or  restricting  the 
use  of  such  premises,  or  giving  the  lessee  their  sole  use  to 
the  exclusion  of  any  business  which  may  interfere  with  his 
own,  equity  will  enjoin  a  breach  of  such  covenant  by  the 
lessor  or  his  assigns.  The  jurisdiction  of  equity  in  this  class 
of  cases  is  based  upon  the  inadequacy  of  the  legal  remedy, 
the  prevention  of  irreparable  injury  and  a  multiplicity  of 
suits,  and  the  right  of  the  lessee  to  be  protected  in  the 
exclusive  use  and  enjoyment  of  the  premises,  modo  etforma^ 
as  covenanted  in  the  lease.  Kerr  on  Injunctions,  396-400, 
and  cases  cited;  Altman  v.  Royal  Aquarium  Society,  3  Ch. 
D.  228;  Tulk  v.  Moxhay,  2  Ph.  774,  affirming  S.  C,  11 
Beav.  571;  Jay  v.  Richardson,  30  Beav.  563;  Nicholson  v. 
Rose,  4  De  Gex  and  J.  10;  Rankin  v.  Huskisson,  4  Sim.  13; 
Frogley  v.  Earl  of  Lovelace,  John.  333;  Manhattan  Manu- 
facturing Co.  V.  New  Jersey  Stock  Yards  Co.,  8  C.  E.  Green 
161;  Kirkpatrick  v.  Peshine,  9  0.  E.  Green  206;  Western 
Union  Telegraph  Co.  v.  Rogers,  42  N.  J.  Eq.  311. 

Upon  similar  grounds  equity  will,  at  the  suit  of  a  lessor 
or  his  assigns,  enjoin  the  lessee  or  his  assigns  from  the  vio- 
lation of  covenants  in  the  lease  restricting  the  use  and* mode 
of  enjoyment  of  the  demised  premises,  the  principles  upon 
which  the  relief  is  granted  in  both  classes  of  cases  being  the 
same.  Clegg  v.  Hands,  44  Ch.  D.  503;  Luker  v.  Dennis,  7 
Ch.  D.  227;  Barret  v.  Blagrave,  5  Ves.  555;  Tod-Heatly  v. 
Benham,  40  Ch.  D.  80;  Kemp  v.  Sober,  1  Sim.  N.  S.  517; 
Stees  V.  Kranz,  32  Minn.  313;  Wilkinson  v.  Rogers,  12  W. 
R.  284;  Bray  v.  Fogarty,  1  R.,  4  Eq.  544;  Parker  v.  Whyte, 
1  Hem.  &  M.  167;  S.  C,  32  L.  J.  Ch.  520;  Evans  v.  Davis, 
10  Ch.  D.  747;  Mason  v.  Mason,  Flan.  &  K.  429;  Mander 
V.  Falcke  (1891),  2  Ch.  554. 

The  covenant  runs  with  the  land,  and  binds  subsequent 
purchasers.    Complainant's  lease  being  for  a  term  of  six 
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years  is  an  estate  for  years  and  is,  nnder  the  Illinois  Statute, 
real  estate  instead  of  personalty,  and  subject  to  sale  on  ex- 
ecution. The  covenant,  being  one  which  concerns  the  use 
and  enjoyment  in  a  particular  manner  of  the  demised  prem- 
ises, is  inherent  in  the  very  estate  granted.  It  is,  therefore, 
a  covenant  running  with  the  land,  and  complainant  is  en- 
titled to  the  same  relief  against  subsequent  purchasers  as 
against  the  original  lessor.  1  Wood's  Landlord  and  Ten- 
ant, 676  and  cases  cited;  Taylor's  Landlord  and  Tenant,  6th 
Ed.,  Sees.  261,  262,  and  cases  cited;  Spencer's  Case,  5  Coke, 
16;  1  Smith's  Leading  Cases,  9  Am,  Ed.  174;  Norman  v. 
Wells,  17  Wend.  136;  Clegg  v.  Hands,  44  Ch.  D.  503;  Wil- 
kinson V.  Rogers,  12  W.  R.  284;  Tatem  v.  Chaplin,  2  IL  Bl. 
133;  Trustees  of  Watertown  v.  Cowen,  4  Paige,  510;  Barron 
V.  Richard,  3  Edw.  Ch.  96;  St.  Andrew's  Church's  Appeal, 
67  Pa.  St.  512;  Revised  Statutes  of  Illinois,  Chap.  80,  Sec. 
15. 

It  is,  however,  wholly  immaterial  whether  the  restrictive 
agreement  is  technically  a  covenant  running  with  the  land, 
since  if  it  is  regarded  as  a  mere  personal  covenant  of  the 
lessor,  subsequent  purchasers  with  notice  may  be  enjoined 
from  a  breach  of  the  covenant.  Tulk  v,  Moxhay,  2  Ph.  774, 
affirming  S.  C,  .11  Beav.  571;  Catt  v.  Tourle,  L.  R.  4  Ch. 
654;  Kirkpatrick  v.  Peshine,  9  C.  E.  Green,  206;  Frye  v. 
Partridge,  82  111.  267- 

Frank  J.  Loesch,  of  counsel  for  appellant. 

Appellee's  Brief,  John  F.  Dili/)n,  Rush  Tagoart,   and 
WiLLLAMs,  Holt  &  Wheeler,  Attorneys. 

The  construction  of  the  covenant  is  the  same  in  equity  as 
at  law.  Chitty  on  Contracts  (Ed.  1860),  77,  78,  and  cases 
cited;  2  Parsons  on  Contracts,  *494  and  note;  Kerr  on  In- 
junctions, 2d  Ed.,  398-91. 

The  meaning  of  the  covenant  must  be  determined  by  what 
it  says,  and  can  not  be  enlarged  by  speculation  or  conjecture. 
Bast  V.  Bank,  101  U.  S.  96;  Field  v.  Mills,  33  N.  J.  L.  254; 
Consolidated  Coal  Co.  v.  Schmisseur,  135  111.  371,  377. 
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Implied  covenants  are  not  favored.  Wood's  Landlord  and 
Tenant  (Ed.  1881),  521;  Aspdin  v.  Austin,  5  Q.B.  671;  Sharp 
V.  Waterhouse,  7  E.  &  B.  816;  Dunn  v.  Sayles,  5  Q.  B.  685; 
Doe  V.  Guest,  15  M.  &  W.  160;  Sheets  v.  "^  Selden,  7  Wall. 
416;  2  Woodfall,  Landlord  &  Tenant,  675;  Des  Moines,  etc., 
Ey.  Co.  V.  Wabash,  etc.,  Ey.  Co.,  135  U.  S.  576. 

The  covenant,  being  in  partial  restraint  of  the  beneficial 
use  of  property,  will  be  strictly  construed  and  not  extended 
by  implication.  Taylor,  Landlord  &  Tenant  (5  th  Ed.),  Sees. 
402,  403,  406;  1  Washburn,  Eeal  Property  (5th  Ed.),  *317; 
Lawson,  Eights,  Eemedies  and  Practice,  Sees.  2843,  2844; 
Livingston  v.  Stickles,  7  Hill  (N.  Y.)  253,  and  numerous 
cases  therein  cited;  Field  v.  Mills,  33  N.  J.  L.  254;  Brugman 
V.  Noyes,  6  Wis.  1;  4  Kent  (12th  Ed.)  *131;  Fox  v.  Swann, 
Styles,  482;  Gray,  Eestraints  on  Alienation,  Sees.  4,  5. 

The  covenant  is  in  its  terms  purely  personal  to  the  lessor, 
the  Phenix  Insurance  Company.  It  does  not  relate  to  the 
demised  premises,  room  A.  It  therefore  does  not  bind  the 
Western  Union  Company  as  assignee  of  premises  not  de- 
mised. 1  Washburn,  Eeal  Property  (5th  Ed.),  *317;  Seers  v. 
Hind,  1  Yes.,  Jr.,  294;  Korcross  v.  James,  140  Mass.  1 88. 

The  covenant  does  not  run  with  tjie  land.    Wiggins  Ferry 
Co.  V.  O.  &  M.  Ey.  Co.,  94  lU.  83;  Gibson  v.  Holden,  115 
111.  199;  Fitch  v.  Johnson,  104  111.  Ill;  Transportation  Co. 
V.  O.  E.  Pipe  Line  Co.,  22  W.  Va.  600;  Brewer  v.  Marshall, ' 
19  K  J.  Eq.  (4  C.  E.  Green),  537. 

The  covenant,  in  express  terms  restricting  only  the  right 
to  lease  offices  in  the  building,  does  not  attempt  to  limit 
and  has  not  the  effect  of  limiting,  the  use  of  the  building  by 
the  owner  for  any  purpose  whatever.  Kemp  v.  Bird,  5  Ch. 
D.  549;  S.  C.  on  appeal,  5  Ch.  D.  974. 

The  complainant  claiming  the  benefit  of  an  implied  cove- 
nant only,  is  not  in  any  case  entitled  to  an  injunction,  in 
the  absence  of  irreparable  damage.  Consolidated  Coal  Co. 
v.  Schmisseur,  135  111.  371,  380. 

Mr.  Justice  Gary  delivered  the  opinion  of  the  Coitrt. 
The  Phenix  Insurance  Company  owned  an  office  building, 
ten  stories  high,  on  the  southwest  corner  of  Clark  and  Jack- 
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son  streets,  having  a  front  of  a  little  more  than  fifty  feet  on 
Clark  street,  and  216  on  Jackson. 

It  demised  to  the  appellant  for  six  years  from  May  1, 1892, 
a  room  "  known  as  No.  A,  in  the  east  half  of  the  street  or 
basement  floor,"  which  occupied  the  whole  Clark  street 
front  and  about  thirty  feet  on  Jackson,  and  covenanted  that 
"  during  said  term  the  lessor  will  not  lease  offices  in  said 
building  to  any  other  telegraph  company  for  use  as  a  tele- 
graph office  without  the  consent  of  the  lessee." 

October  25, 1892,  the  Phenix  Company  conveyed  the  whole 
building,  subject  to  "  outstanding  leases,"  to  the  appellee, 
which  now  intends  to  use  part  or  all  of  the  street  floor  not 
demised  to  the  appellant,  for  a  telegraph  office  in  its  own 
business.     The  appellant  filed  this  bill  to  enjoin  such  use. 

This  covenant  means  what  it  says,  in  equity  as  well  as  law. 
CTiitty,  Cont.,  104  Ed.  1874;  Bishop,  Cont.  Sec.  427;  2  Par- 
sons, Cont.,  494;  2  Kent,  Com.,  554;  Kerr,  Inj.,  389. 

No  ingenuity  could  frame  a  declaration  in  covenant,  by 
which  the  use  by  the  Phenix  Insurance  Company,  or  by  any 
grantee  of  that  company,  as  a  telegraph  office  of  any  portion 
of  the  building  not  demised  to  the  appellant,  could  be  made 
a  breach  of  the  covenant  copied. 

The  restraint  goes  no  farther  than  the  words  extend  it;  it 
is  as  easy  to  conjecture  that  the  Phenix  Company  would  not 
have  consented  to  any  more,  as  that  the  appellant  desired 
more.  The  covenant  does  not  run  with  the  land,  and  it  is 
of  a  class  not  to  be  extended  by  construction.  Norcross  v. 
James,  140  Mass.  188,  where  a  great  deal  of  learning  is  col- 
lected. 

The  bill  was  properly  dismissed  and  the  decree  is  affirmed. 
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1.    Res  ADJtrDiCATA— Former  Decisions  in  the  Same  Ccwc.— What  has       93    ^345 
been  decided  by  the  Appellate  Court  on  a  former  appeal,  can  not  be 
reversed  on  a  subsequent  appeal  in  the  same  case. 
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Memorandnm.— Appeal  from  the  Circuit  Court  of  Cook  County;  the 
Hon.  Murray  F.  Tuley,  Judge,  presiding.  Heard  in  this  court  at  the 
March  term,  1898,  and  affirmed.    Opinion  filled  August  4, 1893, 

The  opinion  states  the  case. 

Fkank  L.  Wean,  attorney  for  appellant, 

Harbert  &  Daley,  attorneys  for  appellee. 

Mb.  Justice  Gary  delivered  the  opinion  of  the    Court. 

On  a  former  appeal  this  case  is  reported  in  33  111.  App. 
607  and  133  111.  368.  What  was  then  decided  can  not  now 
be  reversed,  and  the  reasons  then  given  for  such  decisions, 
are  on  this  appeal,  the  law  of  the  case.  Dilworth  v.  Curtis, 
139  111.  508,  and  cases  there  cited,  are  but  a  few  among  many. 
We  shall  therefore  omit  any  reference  to  matters  of  defense 
by  the  appellant,  which  if  valid,  existed  before  the  first 
appeal.  If  we  made  a  mistake,  in  which  the  Supreme  Court 
concurred,  or  if  better  arguments  can  be  now  made  for  the 
appellant  than  were  then  made,  the  result  can  not  be 
changed.  The  only  question  not  open  is  upon  the  account 
as  taken. 

The  appellant  claims  title  under  a  tax  deed,  but  as  it  ac- 
quired that  title  before  the  first  hearing  below,  and  even 
yet  has  never  set  it  up  in  answer  as  a  bar,  its  validity  need 
not  be  considered. 

Oil  the  last  hearing  the  court  found,  and  the  evidence 
supports  the  finding,  that  the  agreement  under  which  the 
appellee  is  entitled  to  relief  was  made  in  August,  1878,  and 
therefore  in  the  account  allowed  to  the  appellant  disburse- 
ments after  that  month.  The  appellee  assigned  that  as  a 
cross-error.  Such  allowance  is  somewhat  inconsistent  with 
the  interest  not  beginning  until  September  10,  1879,  but  it 
is  now  too  late  to  say  that  such  interest  should  have  begun 
a  year  earlier,  as  that  date  was  fixed  on  the  former  appeal. 

The  appellant  was  not  bound  to  do  more  than  release  the 
title  to  the  appellee  upon  payment;  all  charges  upon  the 
land  for  taxes,  etc.,  were  her  burden  from  the  time  the 
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agreemeat  was  made.  As  the  appellant  was  not  to  cove- 
nant against  any  things  she  was  to  take  the  land  as  it  was. 

It  follows  that  everything  paid  by  the  appellant,  after  the 
agreement  was  made,  in  discharge  of  burdens  upon  the  land, 
should  be  allowed  to  it  in  the  account.  But  whatever  the 
appellant  had  paid  before  the  agreement  was  made  ought 
not  to  be,  and  was  not,  allowed. 

The  $10,000  was  the  price  to  the  appellant  of  the  interest 
of  the  appellant  in  the  land  as  circumstances  then  were;  that 
interest  to  be  protected  by  the  subsequent  quit  claim  deed 
and  the  foreclosure. 

The  effect  of  the  agreement  between  the  parties  as  it  was 
found  to  be,  both  by  this  court  and  the  Supreme  Court,  was 
to  apportion,  of  the  total  amount  to  which  the  appellant 
was  entitled  at  the  time  the  agreement  was  made,  the  sum 
of  $10,000,  as  the  part  to  be  paid  in  redemption  of  the  land 
in  controversy.  There  is  no  error  and  the  decree  is  af- 
firmed. 


Ligare  t.  Hayden. 

1.  Guaranty — Implied  Protnises, — ^Appellee  sued  appeUantas  maker 
of  a  promiBsory  note,  indorsed  by  the  payee  to  the  appeUee,  after  it  was 
due.  Another  note  made  by  the  payee  and  guaranteed  by  the  appellant, 
was  then  lying,  overdue  and  unpaid,  in  a  bank.  It  toas  heldy  that  there 
was  an  implied  promise  by  the  payee  to  indemnify  appellant  against  the 
consequences  of  that  guaranty,  but  until  the  appellant  had  been  damni- 
fie<},  that  implied  promise  could  not  be  the  basis  of  any  defense  to  the 
note  sued  upon,  whether  it  remained  in  the  hands  of  the  payee  or  was 
indorsed  by  him  after  maturity. 

Memorandnm. — Assumpsit.  In  the  Circuit  Ck)urt  of  Cook  County; 
the  Hon.  Richabd  W.  Clifford,  Judge,  presiding.  Declaration,  first 
indorsee  against  maker;  plea,  general  issue;  trial  by  jury;  judgment  for 
plaintiff;  appeal  by  defendant.  Heard  in  this  court  at  the  March  term, 
1893,  and  affirmed.    Opinion  filed  June  29,  1898. 

The  opinion  states  the  case. 

C.  C.  BoNNEY  and  Lyman  M.  Paine,  attorneys  for  appel- 
lant. 
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Appellee's  Brief,  Flower,  Smith  &  Musorave,  ArroRNEVs. 

On  pleading  a  set-off,  the  defendant  assumes  the  position 
of  a  plaintiff,  and  in  order  to  recover  he  is  required  to  prove 
the  same  facts  which  he  would  be  required  to  prove  if  he 
had  brought  an  original  action  on  his  demand.  Ellis  v. 
Cothran,  117  111.  458;  Ayres  v.  McConnel,  15  111.  230. 

A  surety  has  no  claim  against  the  principal,  until  he  has 
made  payment.  Daniel  on  Negotiable  Instruments,  Sec. 
1339;  Brandt  on  Suretyship,  Sec.  205,  and  cases  cited, 
especially  In  re  Estate  of  Hill,  67  Cal.  238;  Lane  v.  West- 
moreland, 79  Ala.  372. 

Mr.  Justice  Gary  delivered  the  opinion  of  the  Court. 

The  appellee  sued  the  appellant  as  maker  of  a  promissory 
note,  indorsed  by  the  payee  to  the  appellee,  after  it  was  due.. 
Another  note,  made  by  the  payee  and  guaranteed  by  the 
appellant,  was  then  lying  overdue  and  unpaid  in  a  bank. 

The  appellant  insists  that  his  then  liability  as  guarantor 
for  the  payee  is  in  some  way  a  defense  to  this  note.  It  was 
no  failure  of  consideration,  nor  was  it  a  set>off,  nor  payment. 

There  was  an  implied  promise  by  the  payee  to  indemnify 
the  appellant  against  the  consequences  of  that  guaranty,  but 
until  the  appellant  had  been  damnified,  that  implied  prom- 
ise could  not  be  the  basis  of  any  defense  to  the  note  sued 
upon,  whether  it  remained  in  the  hands  of  the  payee,  or  was 
indorsed  by  him  after  maturity.  Brandt  Sur.  and  Guar.,  S. 
205;  Israel  v.  Reynolds,  11  111.  218. 

The  statute.  Sec.  12,  Ch.  98,  Negotiable  Instruments,  by 
which  a  set-oflf  follows  a  note  indorsed  after  maturity,  has 
no  effect  here. 

The  judgment  is  affirmed. 
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Miner  T.  Knowlton  t.  Julia  Knowlton. 

1.  Decbees — FHnding  of  Service. — ^Where,  in  a  decree,  the  "  court 
finds  that  said  petition  has  been  duly  served  on  the  *'  appellee,  as  the 
manner  of  service  is  shown  by  the  record  to  have  been  by  the  publication 
of  the  order  of  the  clerk,  the  finding  by  the  court  that  the  petition  was 
'*  duly  served,"  is  to  be  referred  to  the  manner  so  shown. 

2.  Judgments — Notice  as  to  Other  States. — Whenever  the  validity  of 
a  judgment  or  decree  of  another  State  is  in  question,  the  courts  of  this 
State  must  take  notice  of  the  laws  of  the  other  State,  so  far  as  may  be 
necessary  to  ascertain  the  faith  and  credit  to  be  given  to  such  judgment 
or  decree,  under  the  constitution  and  laws  of  the  United  States. 

3.  Divorce — Foreign  Decree. — A  sailor,  whose  domicile  was  in  Con- 
necticut, married  a  widow  in  Brooklyn,  N.  Y.  They  lived  there  together 
a  short  time,  and  then  he  sailed  away,  making  provision,  however,  for 
her  subsistence  in  Brooklyn  during  his  absence.  '  He  afterward  obtained 
a  divorce  in  Connecticut ,  his  petition  containing  an  allegation  that  the 
wife  was  **  in  parts  unknown."  The  statute  of  Connecticut  provides 
that,  "  On  aU  petitions  for  a  divorce  where  the  adverse  party  resides  out 
of,  or  is  absent  from  the  State,  either  judge  of  the  Supreme  Court  of  Errors, 
or  of  the  Siiperior  Court,  or  any  clerk  of  said  courts,  or  any  county  com- 
missioner, may,  in  vacation,  make  such  order  relative  to  the  notice  to  be 
given  to  the  adverse  party  as  he  shall  deem  reasonable,  and  such  notice 
having  been  given  and  duly  proved  to  the  court,  said  court  may  proceed 
to  the  hearing  of  said  petition  at  the  first  term,  or  may  direct  such 
further  notice  to  be  given  as  said  court  shall  deem  proper."  It  was  held, 
that  as  she  might  easily,  at  the  time  of  the  divorce,  have  been  found  by 
the  appellant  in  Brooklyn,  and  as  it  appeared  that  he  knew  it,  the  evi- 
dence would  justify  the  court  below  in  finding  that  for  this  fraud  the 
decree  of  divorce  was  void. 

jKemorandiim. — Appeal  from  the  Circuit  Court  of  Cook  County;  the 
Hon.  Oliveb  H.  Horton,  Judge,  presiding.  Heard  in  this  court  at  the 
March  term,  1898,  and  affirmed.    Opinion  filed  March  18,  1898. 

B.  M,  MuNK,  attorney  for  appellant. 
Cbaig  &  Samuels,  attorneys  for  appellee. 

Mb.  Justicb  Gaby  delivebed  the  opinion  of  the  Cottbt. 

A  writ  of  error  from  an  interlocutory  decree  in  this  case 
was  here  dismissed  at  the  March  term,  1891,  40  IlL  App. 
588. 

A  large  mass  of  testimony  has  since  been  taken  on  the 
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subject  of  the  ability  of  the  appellant  to  pay  alimony,  etc., 
but  it  is  not  abstracted,  and  wq  shall  not  consider  it. 
Truby  v.  Case,  41  111.  App.  153. 

The  real  contest  between  the  parties  is  as  to  the  validity 
of  a  decree  of  divorce  entered  by  the  Superior  Court  of 
the  State  of  Connecticut,  in  and  for  the  county  of  Fairfield, 
on  the  26th  day  of  October,  1869,  upon  the  petition  of 
the  appellant,  dated  October  4,  1869.  That  petition,  which 
does  not  appear  to  have  been  sworn  to,  or  supported 
by  any  affidavit,  nor  even  signed  by  the  appellant,  but  only 
by  his  attorney,  contained  an  allegation  that  she  was  then 
"  in  parts  unknown." 

The  clerk  of  that  court  then  made  an  order  of  publica- 
tion, which  was  complied  with,  and  in  the  decree  the 
"  court  finds  that  said  petition  has  been  duly  served  on  the  " 
appellee. 

As  the  manner  of  service  is  shown  bv  the  record  to  have 
been  by  the  publication  of  the  order  of  the  clerk^  the  find- 
ing by  the  court  that  the  petition  was  "  duly  served,"  is  to 
be  referred  to  the  manner  so  shown  (Ilemmer  v.  Wolfer, 
124  111.  435),  even  when  the  decree  is  collaterally  ques- 
tioned.    Settlemier  v.  Sullivan,  97  U.  S.  444. 

The  record  shows  that  both  the  appellant  and  the  appel- 
lee, put  in  evidence  here  statutes  of  Connecticut,  but  the 
statutes  so  put  in  are  only  referred  to  in  such  a  way  that 
one  having  the  books  might  find  them,  and  are  not  copied 
in  the  record*.  That  course  does  not  help  the  court  to  con- 
sider the  statutes  cited,  any  more  than  would  the  reference 
to  a  book  and  page  in  the  recorder's  office  as  to  a  deed  there 
recorded,  bring  the  deed  into  the  case. 

But  whenever  the  validity  of  a  judgment  or  decree  of 
another  State  is  in  question,  the  courts  of  this  State  must 
take  notice  of  the  laws  of  that  other  State,  so  far  as  may  be 
necessary  to  ascertain  the  faith  and  credit  to  be  given  to  such 
judgment  or  decree,  under  the  constitution  and  laws  of  the 
United  States.     Kopperl  v.  Nagy,  37  111.  App.  23. 

The  only  statute  of  Connecticut  to  which  the  counsel  of 
the  appellant  refers  that  is  material,  is  as  follows : 
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"  Divorce  Act :  On  all  petitions  for  a  divorce  where  the 
adverse  party  resides  out  of,  or  is  absent  from  the  State, 
either  judge  of  the  Supreme  Court  of  Errors,  or  of  the  Su- 
perior Court,  or  any  clerk  of  said  courts,  or  any  county 
commissioner  may,  in  vacation,  make  such  order  relative  to 
the  notice  to  be  given  to  the  adverse  party  as  he  shall  deem 
reasonable,  and  such  notice  having  been  given  and  duly 
proved  to  the  court,  said  court  may  proceed  to  the  hearing 
of  said  petition  at  the  first  term,  or  may  direct  such  further 
notice  to  be  given  as  said  court  shall  deem  proper." 

The  appellant  was  a  sailor  in  the  service  of  the  United 
States,  and  his  domicile  was  in  Connecticut  when  he  was  mar- 
ried. She  was  a  widow,  residing  in  Brooklyn,  New  York. 
Thev  lived  there  together  a  short  time,  and  then  he  sailed  on 
a  voyage,  making  provision  for  her  subsistence  in  Brooklyn 
during  his  absence.  That  she  might  easily,  at  the  time  of 
the  divorce,  have  been  found  by  the  appellant  in  Brooklyn, 
and  that  he  knew  it,  the  evidence  would  justify  the  court 
below  in  finding,  and  for  aught  that  appears  the  court  did  so 
find,  and  acting  on  the  authority  of  Caswell  v.  Caswell,  120 
111.  377,  for  his  fraud,  held  the  decree  of  divorce  void. 

If  so  it  be,  it  is  to  be  disregarded.  Werner  v.  Werner, 
30  lU.  App.  159. 

In  the  decree  appealed  from,  it  is  found  "  that  all  the 
material  allegations  in  the  said  second  amended  bill  and  the 
amendments  thereto  contained,  are  true  as  therein  stated." 

Among  those  allegations  is  the  fraud  of  the  appellant, 
which  avoids  the  jurisdiction  of  the  Connecticut  court. 

Her  second  amended  bill  alleged  that  for  more  than  three 
years  immediately  preceding  the  filing  of  his  petition  for  a 
divorce,  he  was  a  citizen  and  resident  of  the  city  of  Brook- 
lyn, Kings  county.  New  York. 

That  they  were  married  in  Brooklyn,  September  18, 1866, 
and  lived  together  there  the  residue  of  that  year,  or  a  little 
longer,  is  proved;  when  he  sailed  he  left  provision  by  which 
she  would  receive  from  the  Navy  paymaster,  at  Brooklyn, 
$50  per  month,  and  as  she  testified,  before  going  he  provided 
a  flat  and  left  her  housekeeping  with  servants,  and  it  appears 
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from  his  testimony  that  whatever  the  premises  were  that 
she  called  a  flat  they  were  in  Brooklyn. 

Before  he  went  they  had  lived  in  those  premises  as  a 
family  by  themselves,  not  boarding. 

Now  the  fact  that  he  established  his  wife  in  a  home  in 
Brooklyn^  and  left  her  there,  is  some  evidence  that  he 
intended  to  change,  and  had  changed,  his  domicile  to  Brook- 
lyn, and  therefore  the  court  in  Connecticut  had  no  jurisdic- 
tion.   Jacobs,  Domicile,  Sec.  401;  2  Bishop  M.  &  D.,  Sec.  144. 

•The  evidence  from  which  his  change  of  domicile  is  found 
may  not  be  conclusive,  nor  very  strong,  but  the  court 
below  had  the  witnesses  present,  and  whatever  may  be 
the  fact  as  to  his  domicile,  there  can  be  no  doubt  that  he 
intended  to,  and  did,  steal  a  march  upon  her  with  a  divorce 
suit  of  which  he  intended  that  she  should  have  no  knowledge. 

Whether,  if  his  domicile  were  in  Connecticut,  she  can  be 
allowed  to  treat  the  divorce  as  a  nullity  because  of  that 
fraud,  or  must  be  driven  to  a  direct  suit  in  the  court  that 
rendered  the  decree,  to  set  it  aside,  is  a  question  very  difli- 
cult  to  decide;  but  if  his  domicile  Were  not  there,  then  there 
is  no  doubt. 

We  are  not  satisfied  that  any  error  was  committed  by  the 
Circuit  Court,  and  aflirm  the  decree. 


lost  ul  Jansen  et  al.  v.  Siddal. 

1.  Practice  m  Appellate  Courts— ^j>peaZ<o5ttprcmeCoMr*— S^'Jfc- 
ing  out  Remanding  Order. — Where,  by  mutual  request  of  the  parties 
appearing  of  record,  the  remanding  order  of  a  case  reversed  was  stricken 
out  and  the  case  taken  by  appeal  to  the  Supreme  Court,  that^  court 
declines  to  examine  the  merits  on  such  appeaL 

Memorandam. — ^Appeal  from  the  Superior  Court  of  Cook  County. 
Heard  in  this  court  at  the  March  term,  1898.  Beversed  and  demanded. 
Opinion  filed  February  14,  1898. 

The  opinion  states  the  case. 

Mason  Bros.,  attorneys  for  appellants. 
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Hosher  v.  Hesterman. 

T.  W.  Beckek,  attorney  for  appellee. 

Mb.  Justice  Gaby  delivebed  the  opinion  of  ^the  Couet. 

By  mutual  request  of  the  parties  appearing  of  record  here 
the  remanding  order  indicated  by  the  report  of  this  case  in 
41  111.  App.  279,  was  stricken  out  and  the  case  taken  by 
appeal  to  the  Supreme  Court.  That  court  declines  to  ex- 
amine the  merits  on  such  appeal,  and  has  remanded  the 
case  here  with  directions  to  either  remand  the  cause  for 
another  trial  or  incorporate  in  our  final  judg9ient  a  finding 
of  facts. 

-  In  obedience  to  those  directions  the  cause  is  remanded,  the 
judgment  being  reversed  upon  the  opinion  already  filed  and 
reported. 


Hosher  t.  Hesterman. 

1.  FoBdBLE  Detainke— ^PP^'^'  BoTid  in  Five  Days.^ln  forcible  de- 
tainer cases  the  bond  on  appeal  must  be  filed  within  five  days  after  the 
rendition  of  the  judgment. 

2.  Abstbact  and  Bbijsfs— Failure  to  File  in  Time— Motion  to  Dis- 
miss,— A  failure  to  file  briefs  and  abstracts  in  time  under  the  rule  enti- 
tles the  appellee  to  have  the  appeal  dismissed,  unless  the  delay  is  excused 
upon  circumstances  to  be  shown  to  the  court. 

Memorandum. — Forcible  detainer.  Appeal  from  the  Circuit  Court  of 
Cook  County.  Heard  in  this  court  at  the  March  term,  1898.  Appeal  dis- 
missed.   Opinion  filed  April  17,  1893. 

The  opinion  states  the  case. 

A.  C.  Stokt,  attorney  for  appellant. 

"Winston  &  Meagheb,  attorneys  for  appellee. 

Mr.  JcjsncE  Gajbt  delivered  the  opinion  of  the  Court. 

The  appellant  being  plaintiff  in  an  action  of  forcible  de- 
tainer against  the  appellee  in  the  Circuit  Court,  was  defeated 
there  and  prayed  an  appeal  to  this  court,  which  was  allowed 
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and  thirty  days  given  him  in  which  to  file  his  appeal  bond, 
and  he  did  file  it  on  the  thirtieth  day. 

In  this  court,  under  the  27th  role,  his  abstract  and  brief 
were  due  April  3d,  and  he  filed  them  April  6th. 

In  forcible  detainer  cases  the  bond  on  an  appeal  must  be 
filed  within  five  days  after  the  rendition  of  the  judgment; 
Kenny  v.  Jones,  37  DL  App.  615;  and  the  court  could  not 
enlarge  the  time;  Ihid.^  and  see  Eozier  v.  Williams,  92  111. 
187,  involving  the  same  question  in  principle.  See  also 
Fairbanks  v.  Streater  (111.),  31  N.  E.  494, 142  lU  226. 

Neglect  to  file  the  abstract  and  brief  entitles  the  appellee 
to  have  the  appeal  dismissed,  '*  unless  the  delay  is  excused 
upon  circumstances  to  be  shown."  Rule  27.  No  excuse  is 
shown. 

The  appellee  moved  for  the  dismissal  of  the  appeal  on 
both  grounds.    The  motion  is  granted,  and  the  appeal  dis 
missed. 


Hoore  et  al.  v.  Shoaff. 

1.  Damages — Excessive — In  Appellate  Court. — ^The  question  of  ex- 
ceesive  damagee  can  not  be  raised  for  the  first  time  in  the  AppeUate 
Ck>urt.  The  attention  of  the  court  below  must  be  called  to  the  excessive 
verdict  in  order  that  it  may  have  an  opportunity  to  correct  the  error. 

Memorandum. — Appeal  from  justice's  court.  In  the  Circuit  Court  of 
Cook  County;  the  Hon.  Richard  W.  Clifford,  Judge,  presiding.  Trial 
by  jury;  verdict  and  judgment  for  defendant.  Appeal  by  plaintiff. 
Heard  in  this  court  at  the  March  term,  1898,  and  afi^med.  Opinion  filed 
May  11,  1893. 

The  opinion  states  the  case. 

Mb.    Justice   Shepard  delivered    the  opinion  of  the 

COITRT. 

The  judgment  appealed  from  was  rendered  upon  the  ver- 
dict of  a  jury  in  the  Circuit  Court,  in  a  cause  begun  by 
appellee  before  a  justice  of  the  peace  and  appealed  to  the 
Circuit  Court  by  the  appellants,  who  again  appealed  to  this 
court. 
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The  only  exception  taken  to  any  of  the  proceedings  in 
the  Circuit  Court,  was  to  the  overruling  of  the  motion  for  a 
new  trial  and  entering  judgment  upon  the  verdict.  There 
were  no  instructions  to  the  jury  requested  or  given,  and 
there  were  no  objections  or  exceptions  taken  to  the  evi- 
dence. 

The  argument  is  mainly  a  contention  that  the  judgment 
is  not  sustained  by  the  evidence,  and  that  the  damages 
allowed  were  excessive.  The  motion  for  a  new  trial  did  not 
in  any  manner  call  the  attention  of  the  court  below  to  the 
claim  that  the  damages  were  excessive.  Excessiveness  of 
damages  can  not  for  the  first  time  be  urged  in  this  court. 
The  attention  of  the  court  below  must  be  first  called  to  the 
excessive  verdict  in  order  that  it  may  have  an  opportunity 
to  correct  the  error.  "  To  avaij  of  such  an  error  the  party 
must  by  general  or  specific  objection,  make  it  a  ground  for 
granting  a  new  trial,  and  when  that  is  not  done  the  defend- 
ant will  be  regarded  as  having  waived  the  objection." 
Oberman  Brewing  Co.  v.  Ohlerking,  33  111.  App.  26;  Richey 
V.  Dunham,  50  111.  App.  246. 

The  objection  that  the  evidence  does  not  sustain  the  judg- 
ment is  all  that  remains  worthy  of  serious  consideration. 
Where  a  verdict  has  been  rendered  contrary  to  the  evidence, 
or  where  there  has  been  no  evidence  at  all  to  support  it,  a 
new  trial  should  be  granted.  Southworth  v.  Hoag,  42  111. 
446. 

But  a  reversal  of  the  decision  of  the  jury  is  not  warranted 
in  case  there  is  a  conflict  of  evidence,  where  the  court  can 
see  from  the  whole  record  that  justice  has  been  done.  Inter- 
ference will  only  be  had  in  order  to  prevent  a  plain  perver- 
sion of  justice.  Illinois  Central  R.  R.  Co.  v.  Chambers,  71 
lU.  519. 

Applying  these  rules  we  conclude  that  the  evidence  affords 
sufScient  justification  for  the  verdict.  It  was  but  right  that 
the  appellants  should  pay  for  the  goods  wrongfully  lost  by 
them. 

The  judgment  of  the  Circuit  Court  will  therefore  be 
affirmed. 
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"51      7» 

-^ '       1.    FoBFBlTURES — Mutuol  Aid  Associations — Except  ^  cases  where 

the  contract  provides  for  a  forfeiture  of  all  rights  under  it,  ipso  facto, 
on  the  happening  of  some  event,  the  good  standing  of  a  member  in  a 
mutual  benefit  association  will  continue  until  his  status  has  be^i  shown 
to  be  changed  by  some  proceeding  of  the  association,  taken  in  pursuance 
of  its  rules  and  by-laws. 

2.  Corporations — Mutxud  Aid  Associations— Rights  of  Member, — 
Where  anything  remains  to  be  done  to  determine  the  attitude  of  a  cor- 
porate body  toward  one  of  its  members,  the  doing  of  that  thing  can 
only  be  known  through  its  action  as  such  corporate  body. 

8.  Forfeitures— /p«o  Facto  Under  By-laws. — Unless  the  law  of  a 
mutual  benefit  association  works  a  forfeiture,  ipso  facto,  upon  the  fail- 
ure of  a  member  to  pay  an  assessment  in  time,  a  notice  by  the  secretary 
has  no  such  effect,  especially  so  where  there  is  no  provision  in  the  law  of 
the  association  vesting  him  with  the  power  to  determine  the  status  of  a 
member. 

4.  Mutual  Benefit  Associations— /pso  Facto  Forfeiting  Clauses.— 
A  by-law  of  the  Northwestern  Traveling  Men's  Association  provided  that, 
**  Upon  receiving  notice  of  the  assessment,  it  is  the  duty  of  every  mem- 
ber to  remit  the  amount  promptly  to  the  treasurer  of  the  association.  A 
notice  sent  to  the  last  address  given,  shall  be  considered  a  legal  notifica- 
tion. Any  member  who  does  not  remit  the  amount  of  his  assessment 
within  thirty  days  from  the  date  of  notice,  shall  forfeit  his  claim  to  mem- 
bership and  Imve  his  name  stricken  from  the  roll."  Held,  not  to  be  self- 
executing,  and  the  fact  that  a  member  did  not  pay  the  assessment  in  full 
in  time,  did  not,  ipsofacto^  terminate  his  membership  in  the  association. 

6.  Mutual  Benefit  Associations — Notice  of  Assessment. — A  reason- 
able construction  of  a  by-law,  providing  that  notice  sent  to  the  last 
address  shall  be  considered  a  legal  notification  in  its  entirety,  and  one 
that  the  contracting  parties  may  well  have  intended,  is,  that  a  notice 
sent  by  mail  to  the  last  given  address  of  the  member,  allowing  a  reason- 
able and  usual  time  for  it  to  reach  its  addressed  destination  by  due  course 
of  mail,  would  constitute  a  sufficient  and  legal  notification,  and  be  con- 
sidered as  received  by  the  member  at  the  expiration  of  such  time,  and 
that  any  member  who  failed  to  remit  within  thirty  days  thereafter  might 
be  treated  as  in  default. 

6.  Mutual  Benefit  Associations— /Sf*fes<i7uh*an  for  Actual  Notice, 
etc, — ^When  a  substitution  for  an  actual  notice  is  provided,  nothing  should 
be  left  to  inference,  in  order  to  determine  whether  such  provision  has 
been  complied  with.  A  substantial  compliance  with  the  required  method 
of  notice,  where  one  is  provided  to  take  the  place  of  actual  notice  must 
always  be  shown  in  cases  where  a  forfeiture  is  claimed  by  reason  of  such 
a  substituted  method.  « 
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7.  FoRFEiTURE&--Qf  iSMfestottfto/  i2iflf?if/i.— Forfeitures  of  Bubstantial 
rights,  or  of  valuable  property  interests,  are  not  favored  in  law  or  in 
equity  and  will  not  be  supported  except  upon  a  clear  showing  of 
default. 

8.  Mutual  Bknetit  Assoc3ation&— Ifanner  of  Giving  Notice  of 
Asisessment — ^The  provisions  of  a  by-law,  that  a  notice  sent  to  the  last 
given  address  of  the  assured  is  to  be  a  legal  notification,  merely  pre- 
scribes a  method  of  serving  the  notice  in  substitution  of  personal  service, 
and  not  that  notice  shall,  upon  being  "  sent,''  date  from  the  day  of  send- 
ing. Something  more  than  a  mere  sending  is  implied.  It  should  be  sent 
by  a  recognized  mode  of  conveyance  in  order  that  delivery  in  a  regular 
couise  may  be  presumed. 

9.  Mutual  Benefit  Associations — Service  of  Notice  of  Assessments. 
— A  sufficient  compliance  with  the  by-law  of  a  mutual  benefit  associa- 
tion, providing  for  notice  to  members,  consists  in  the  depositing  of  tlie 
notices,  properly  addressed,  in  the  postoffice,  but  the  association  must 
show  that  the  notice  was  addressed  as  provided  by  the  contract  between 
the  parties,  and  allow  a  reasonable  and  usual  time  for  it  to  reach  the 
member. 

10.  Mutual  Benefit  Associations— Jfemittanceg  in  Time— Applica- 
tion of  the  Rule, — S.  was  a  member  of  the  Northwestern  Traveling  Men's 
Association,  in  good  standing  up  to  August  20,  1887.  It  was  contended 
that  he  forfeited  his  membership  on  that  date  by  failing  to  pay  $2  of  an 
assessment  of  |6,  theretofore  levied  by  the  association.  He  paid  the  two 
dollars,  but  it  was  not  received  by  the  association  until  four  days  after 
the  time  for  payment  had  expired.  The  notice  of  the  assessment  bore  no 
date,  but  was  probably  sent  on  the  20th  day  of  July.  S.  had  |4  to  his 
credit  in  the  association.  It  was  held,  that  the  remittance  was  made  in 
due  time. 

1 1 .  Mutual  Benefit  Associations— Can  Not  Keep  a  Member's  Money 
and  Insist  That  His  Membership  Is  Lost. — A  member  of  a  mutual  bene- 
fit association  made  a  remittance  of  his  assessment;  it  was  claimed  that 
it  was  received  a  few  days  late  by  the  association,  and  notice  was  sent 
hi<i  that  his  membership  was  lost.  He  then  demanded  a  return  of  his 
money,  which  was  refused.  It  was  held,  that  the  association  had  no 
right  to  retain  his  money  after  that  and  insist  that  his  membership  was 
forfeited* 

Memorandum.— Action  on  a  mutual  benefit  certificate.  Appeal  from 
the  Circuit  Court  of  Cook  County;  the  Hon.  Charles  R  Starr,  Judge, 
presiding.  Heard  in  this  court  at  the  March  term,  1893,  and  affirmed. 
Opinion  filed  June  14,  1898. 

The  opinion  states  the  case. 

Ira  "W.  Buell,  attorney  for  appellant. 

Weiglkt,  Bulklky  &  Gray,  attorneys  for  appellee. 
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Miu  Presiding  Justice  Shepard  delivered  the  opi:«ion 
OP  THE  Court. 

The  question  in  this  caase  is  whether  John  Schauss  was  a 
member  of  appellant  company,  in  good  standing  at  the  time 
of  his  death.  It  is  admitted  by  appellant  association  that 
he  was  a  member  in  good  standing  up  to  August  20,  1887, 
but  it  is  contended  that  he  forfeited  his  membership  on  that 
date  by  failing  to  pay  $2  of  an  assessment  of  $6  theretofore 
levied  by  the  association.  He  did  pay  the  $2,  but  it  was 
not  received  by  the  association  nntil  the  24th  day  of  August, 
1887,  and  it  was  not  sent  by  Schauss  until  the  2M  of  August, 
1887.  The  association,  however,  retained  the  money  and 
still  retains  it,  but  its  secretary  notified  Schauss  .that  the  $2 
was  received  too  late,  and  his  membership  was  therefore 
forfeited.  It  is  conceded  by  appellant  that  if  Schauss  did 
not  forfeit  his  membership  on  August  20th,  that  then  he' 
did  not  forfeit  his  membership  between  that  date  and  the 
day  of  his  death,  as  there  is  no  pretense  that  the  association 
sent  him  any  further  notices. 

It  is  insisted  by  appellee  that  there  was  no  ground  under 
the  by-laws  of  the  association  to  declare  Schauss  suspended 
on  that  date,  and  that,  as  a  matter  of  fact  and  of  law,  under 
the  by-laws  of  the  association  he  was  not  suspended. 

John  Schauss  became  a  member  of  the  association  Decem- 
ber 16, 1876,  and  died  AprU  21,  1888. 

At  the  time  the  assessment  notice  was  sent  to  Schauss  he 
had  $4  to  his  credit  on  the  books  of  the  association,  and 
if  the  $2  remitted  by  him  had  been  received  in  time,  there 
would  have  been  no  ground  to  claim  a  forfeiture  or  suspen- 
sion of  membership  against  him. 

The  notice  stated  that  the  assessment  would  close  on 
August  20,  1887. 

Section  2,  of  article  4,  of  the  constitution  of  the  association 
provides :  "  Upon  receiving  notice  of  an  assessment  it  is  the 
duty  of  every  member  to  remit  the  amount  promptly  to  the 
treasurer  of  the  association.  A  notice  sent  to  the  last  ad- 
dress given  shall  be  considered  a  legal  notification.  Any 
member  who  does  not  remit  the  amount  of  his  assessment 
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within  thirty  days  from  the  date  of  notice,  shall  forfeit  his 
claim  to  membership  and  have  his  name  stricken  from  the 
roll;  but  any  such  person  may  again  become  a  member 
upon  payment  of  all  dues,  subject,  however,  to  the  approval 
of  the  board  of  directors. 

It  will  be  seen  that  in  case  of  non-payment  of  an  assess- 
ment within  thirty  days  from  the  date  of  notice,  the  mem- 
ber so  defaulting  "  shall  forfeit  his  claim  to  membership, 
and  have  his  name  stricken  from  the  roll." 

The  provision  is  different  from  the  law  of  the  order 
shown  in  Hansen  v.  Supreme  Lodge,  etc.,  40  111.  App.  216. 
There  the  language  was,  ^^  failing  which  he  shall  stand 
suspended,"  and  it  was  held  to  be  self -executing. 

In  the  Hansen  case,  by  his  default  he  thereby  stood  sus- 
pended. Nothing  remained  to  be  done  to  carry  into  effect 
the  result  of  his  default.  Is  that  the  effect  of  the  language 
of  section  2  above  quoted  ?  It  must  be  held  to  be  self-exe- 
cuting, or  Schauss  was  never  lawfully  suspended;  for"  it  is 
not  pretended  that  the  board  of  directors  of  the  association, 
in  whom  was  vested  the  management  of  its  affairs,  took  any 
action  to  declare  his  membership  forfeited.  All  that  was 
done  was  the  act  of  the  secretary  of  the  association  in  noti- 
fvin?  Schauss  that  his  remittance  had  come  too  late  and 
that  he  was  in  consequence  suspended. 

But,  unless  the  law  of  the  association  worked  a  forfeiture, 
ipsofdcto^  upon  the  failure  of  a  member  to  pay  in  time, 
such  a  notice  by  the  secretary  had  no  effect.  There  is  no 
provision  in  the  law  of  the  association  vesting  the  secretary, 
or  any  other  single  oflBcer,  with  power  to  determine  the 
status  of  a  member. 

Article  3,  Sec.  3,  of  the  constitution  of  appellant,  which 
provides  that  the  secretary  shall  "  report  all  delinquencies 
in  payment  to  the  board  of  directors,"  confers  no  power 
upon  the  secretary  to  declare  the  result  or  effect  of  non-pay- 
ment, but  seems  to  require  afiBirmative  action  by  the  board 
in  case  of  a  delinquent,  before  any  effect  can  be  given  be- 
cause of  his  delinquency. 

"  Except  in  cases  where  the  contract  provides  for  a  f or- 

Voi.   LI  < 
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f eiture  of  all  rights  under  it,  ipsofacto^  on  the  happening  of 
some  event,  the  good  standing  of  the  member  in  the  society 
will  continue  until  his  status  in  the  society  has  been  shown 
to  be  changed  by  some  proceeding  of  the  society  taken  in 
j)ursuance  of  its  rules  and  by-laws,"  High  Court,  etc.,  v. 
Zak,  35  111.  App.  613. 

Where  any  thing  remains  to  be  done  to  determine  the  atti- 
tude of  a  corporate  body  toward  one  of  its  members,  that 
can  only  be  known  through  its  action  as  such  corporate  body. 
Independent  Order,  etc.,  v.  Zak,  136  111.  185. 

Counsel  for  appellant,  however,  claims  nothing  through 
action  by  the  board  of  directors  or  by  the  secretary,  but  in- 
sists that  the  mere  fact  of  non-payment  within  thirty  days 
from  the  date  of  notice,  constituted  in  itself  a  forfeiture  of 
the  membership. 

We  are  aware  of  a  considerable  lack  of  harmony  in  the 
authorities  as  to  the  true  construction  to  be  given  to 
kindred  clauses  having  for  their  object  the  forfeiting  of  mem- 
berships for  non-compliance  with  the  rules  of  similar  socie^ 
ties,  but  we  know  of  no  case  where,  the  court  being  in  doubt 
owing  to  an  ambiguity  or  uncertainty  in  the  law  of  the 
society,  which  constitutes  a  part  of  the  contract  of  the  par- 
ties, that  the  rule  has  not  been  applied  that  all  ambiguities 
shall  be  resolved  against  the  society  and  in  favor  of  the  ben- 
eficiary. 

If,  therefore,  there  were  no  other  question  in  this  case, 
we  should  be  inclined  to  hold,  although  not  without  much 
hesitation,  because  of  the  difference  in  authority  referred  to, 
that  the  clause  in  question  is  not  self -executing,  and  the  fact 
that  Schauss  did  not  pay  the  assessment  in  full  on  August 
20th,  did  not,  ipso  facto^  terminate  his  membership  in  the 
association. 

We  are  aided  in  reaching  this  conclusion  by  the  construc- 
tion put  upon  section  2,  by  the  appellant  association  itself. 
Its  secretary,  Mr.  Ilinman,  testified  that  if  Schauss  "had 
purchased  a  money  order  from  the  post  office  on  the  18th  or 
19th  and  mailed  it  on  the  23d,  it  would  have  been  credited 
to  him;"  and  again,  he  testified :  "  We  received  other  remit- 
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tances  for  that  assessment  long  after  that  from  persons  that 
were  far  away." 

It  should  not  be  inferred  from  anything  we  have  said 
that  Schauss  did  not  remit  the  $2  in  time.  Upon  that 
question  section  2,  supra^  provides:  "Upon  receiving 
notice  of  an  assessment,  it  is  the  duty  of  every  member  to 
remit  the  amount  promptly  to  the  treasurer  of  the  associa- 
tion. A  notice  sent  to  the  last  address  given  shall  be  con- 
sidered a  legal  notification.  Any  member  who  does  not 
remit  the  amount  of  his  assessment  within  thirty  days  from 
the  date  of  notice  shall  forfeit  his  claim  to  naembership,"  etc. 

The  remittance  was  made  by  Schauss  from  Milwaukee, 
Wisconsin,  on  August  23d,  by  postal  order  of  that  date,  and 
was  received  by  the  association  on  August  24th. 

The  notices  of  assessment  sent  out  bore  no  date,  and  there 
is  no  evidence,  except  such  as  arises  from  the  probable  fact 
that  the  notice  to  Schauss  was  deposited  in  the  mail  in  Chi- 
cago on  July  20th,  and  that  he  made  a  remittance  on  August 
23d,  as  to  when  the  particular  notice  addressed  to  Schauss 
was  received  by  him, 

"VVe  say  "  probable  fact "  of  mailing  on  July  20th,  because 
of  the  very  loose  proof  made  on  that  subject. 

There  was  no  attempt  made  to  prove  what  the  *'last 
address  given  "  of  Schauss,  was.  It  is  pure  conjecture  as  to 
whether  it  was  Milwaukee,  Wisconsin,  or  San  Francisco, 
California.  And  it  is  very  material  to  know  what  distance 
the  notice  had  to  travel  by  mail,  if,  as  we  shall  show,  the 
"  date  of  notice  "  means,  not  the  date  the  paper  bore,  or  the 
date  it  was  deposited  in  the  post  office,  but  the  date  when 
in  due  course  of  mail  it  would  reach  its  addressed  destina- 
tion. 

If,  in  this  case,  the  notice  was  mailed  late  on  July  20th, 
and  had  to  travel  three  or  four  days  before  it  could  reach 
Schauss  at  his  "last  address  given,"  the  remittance  made  by 
him  on  August  23d  was  within  thirty  days  from  the  date 
of  notice  to  him,  and  was  in  time  to  preserve  his  member- 
ship from  forfeiture. 

The  unaided  fact  that  he  remitted  from  Milwaukee,  is  by 
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no  means  conclusive  that  the  notice  was  addressed  to  him  at 
that  place,  and  may  be  said  to  prove  nothing  more  than  that 
he  had  received  the  notice  on  or  before  August  23d. 

The  whole  of  section  2  must  be  read  together  in  order  to 
ascertain  what  the  contract  was  as  regards  notice,  and  pay- 
ment. 

The  first  clause  would  by  itself  mean  that  the  receipt  of 
actual  notice  by  the  member,  preceded  his  duty  to  remit, 
but  considered  in  connection  with  what  follows,  and  the 
circumstances  of  the  case,  we  would  not  be  warranted  in 
holding  that  actual  notice  to  the  member  is  necessary.  It 
would  render  the  working  of  societies  of  this  kind,  with  their 
hundreds,  or  thousands,  of  widely  scattered  members,  im- 
practicable, to  so  hold.  A  reasonable  construction  of  the 
section  in  its  entirety,  and  one  that  the  contracting  parties 
may  well  have  intended,  is,  that  a  notice  sent  by  mail  to  the 
last  given  address  of  the  members,  allowing  a  reasonable  and 
usual  time  for  it  to  reach  its  addressed  destination  by  due 
course  of  mail,  would  constitute  a  suflScient  and  legal  notifi- 
cation, and  would  be  considered  as  received  by  the  member 
at  the  expiration  of  such  time ;  and  that  any  member  who 
should  not  remit  within  thirty  days  thereafter  would  be 
treated  as  in  default.  Such  construction  may  be  thought  to 
be  somewhat  at  variance,  in  the  matter  of  fixing  the  time 
from  which  the  notice  in  such  cases  should  date,  with  what 
seems  to  have  been  held  by  this  court  in  the  Besterfield  case, 
and  by  the  Supreme  Court  in  the  Palmer  case;  but  we  think 
the  difference  is  more  apparent  then  real.  There  it  was,  in 
substance,  said  that  the  date  of  the  notice  means  the  day  it 
is  delivered  or  received,  and  not  the  date  written  in  the 
notice,  or  the  date  it  is  mailed.  Illinois  Order,  etc.,  v.  Bester- 
field, 37  111.  App.  522;  Protection  Life  Ins.  Co.  v.  Palmer, 
81  111.  88. 

The  Besterfield  case  is  expressly  based  upon  the  Palmer 
case,  and  unless,  in  the  latter  case,  it  was  intended  to  hold 
that  actual  notice  must  come  to  the  member  before  the 
time  would  begin  to  run,  such  would  not  be  the  correct 
understanding  of  what  was  intended  to  be  held  by  this 
court  in  the  former  case. 
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We  infer  that  the  Supreme  Court  meant  only  to  hold 
that  something  that  would  amount  to  either  presumptive  or 
actual  notice,  must  be  shown,  for,  on  page  95  of  the 
opinion,  in  considering  the  effect  to  be  given  to  an  agree- 
ment in  the  policy  that  a  notice  directed  to  the  address  of 
the  assured,  as  it  appeared  on  the  books  of  the  company, 
and  deposited  in  the  post  office,  should  be  deemed  legal 
notice,  it  was  decided  that  the  acts  of  directing  the  notice 
and  depositing  it  in  the  post  office,  would  not  fix  the  time 
when  the  notice  was  given,  but  that  "  a  reasonable  time 
would  still  be  required  for  the  notice  to  reach  the  assured." 

The  reasonable  implication  from  such  language  is  that 
the  notice  need  not  be  actually  received  by,  or  delivered  to, 
the  member,  but  that  it  would  be  considered  as  having  been 
received  by  him  after  the  lapse  of  "  a  reasonable  time  "  for 
the  notice  to  reach  him  by  due  course  of  mail,  after  being 
deposited  in  the  post  office. 

We  can  not  assume,  in  the  absence  of  clear  expressions  to 
that  effect,  that  the  Supreme  Court  meant  to  hold  that  this 
class  of  associations,  whose  memberships  number  thousands, 
would  be  required  to  prove  actual  delivery  to  each  member 
of  assessment  notices,  when,  by  their  laws,  a  general  method 
of  service  is  provided  for,  other  than  personal  service. 

The  Supreme  Court  of  Kentucky  has  laid  down,  in  plain 
words,  what  seems  to  us  to  be  the  true  rule,  and  one  that  is 
not  inconsistent  with  any  holding  by  this  court,  or  the 
Supreme  Court,  in  National  Mutual  Benefit  Association  v. 
MiUer,  85  Ky.  83. 

The  provision  there  about  giving  notice  was  nearly  iden- 
tical with  the  one  in  the  case  at  bar,  and  it  was  there  said : 

'*  The  time  within  which  payment  is  to  be  made  is  not  to 
be  computed  from  the  actual  date  of  the  notice,  or  from  the 
day  it  was  mailed  to  the  member,  but,  when  sent  by  mail, 
from  the  time  at  which  the  notice  would,  in  the  regular 
course  of  the  mail,  be  received  by  the  member." 

Accepting  such  to  be  the  correct  rule  by  which  to  deter- 
mine when  the  notice  in  this  case  was  received  by  Schauss, 
we  are  confronted  by  a  lack  of  proven  or  admitted  facts  to 
which  to  apply  it. 
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Beyond  the  fact  that  the  notice  probably  was  mailed  on 
July  20th,  we  have  nothing  to  show  when  it  was  received 
by  Schauss,  except  that  he  made  a  remittance  on  August 
23d.  It  is  not  shown  to  what  address  the  notice  was  sent, 
nor  is  it  made  to  appear  what  the  last  given  address  of 
Schauss  was  on  the  books,  or  other  records  of  the  associa- 
tion. Such  proof  was  within  easy  reach  of  the  appellant, 
and  its  absence  should  not  count  in  appellant's  favor. 

Article  1,  section  1  of  the  by-laws,  provides : 

"  He  (the  member)  shall  furnish  the  secretary  of  the  asso- 
ciation with  his  full  name  and  address,  shall  notify  him  of 
every  permanent  change  in  the  same,  and  in  view  of  any 
long-continued  absence  from  the  place  of  his  address,  shall 
designate  some  person  to  whom  all  notices  of  the  secretary 
may  be  sent  during  his  absence." 

Schauss  was  a  "  traveling  man."  Presumably  he  had 
complied  with  the  requirements  of  that  bylaw,  for  he  had 
been  a  member  of  the  association  for  nearly  twelve  years, 
and  there  is  no  pretense  but  that  the  association  had  his 
address. 

What  that  address  was,  however,  nothing  in  the  record 
discloses.  Conjecture  as  to  what  it  was  can  not  be  made  to 
take  the  place  of  proof  in  so  important  a  matter. 

When  a  substitution  for  actual  notice  is  provided,  nothing 
should  be  left  to  inference  in  order  to  determine  whether  it 
has  been  complied  with.  A  substantial  compliance  with  the 
required  method  of  notice,  where  one  is  provided  to  take 
the  place  of  actual  notice,  should  always  be  shown  in  cases 
where  a  forfeiture  is  claimed  by  reason  of  such  a  substituted 
method. 

Forfeitures  of  substantial  rights,  or  of  valuable  property 
interests,  are  not  favored,  and  will  not  be  supported  except 
upon  a  clear  showing  of  default. 

The  provision  that  a  notice  sent  to  the  last  given  address 
of  the  assured  shall  be  a  legal  notification,  merely  pre- 
scribes a  method  of  serving  notice  in  substitution  of  per- 
sonal service,  and  not  that  notice  shall,  upon  being  "  sent," 
date  from  the  day  of  sending.    Something  more  than  a 
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mere  sending  is  implied.  It  should  be  sent  by  a  recognized 
mode  of  conveyance,  in  order  that  delivery  in  regular 
course  may  be  presumed.  No  one  would  contend  that  the  dis- 
patching of  several  thousand  notices  by  the  hands  of  a 
messenger  boy  would  operate  to  excuse  proof  of  actual  deliv- 
ery. We  have  here  held  that  a  sufficient  compliance  with 
that  provision  consists  in  the  depositing  of  the  notices, 
properly  addressed,  in  the  post  office;  but  it  still  remained 
for  the  appellant  to  show  that  the  notice  was  addressed  as 
provided  by  the  contract  between  the  parties,  and  to  allow  a 
reasonable  and  usual  time  for  the  notice,  so  addressed  and 
deposited  in  the  mail,  to  reach  the  member.  He  was  enti- 
tled to  thirty  full  days  after  the  notice  would  be  presumed 
to  have  reached  him,  within  which  to  make  remittance. 
But  there  is  nothing  in  the  record  from  which  we  can  say 
that  the  notice  was  addressed  as  required  by  the  law  of  the 
association,  which  was  the  contract  between  the  parties,  or 
that  thirty  full  days  elapsed  between  the  time  when  it 
should,  in  regular  course,  have  reached  its  destination,  and 
the  date  on  which  Schauss  made  the  remittance. 

We  are,  therefore,  unable  to  say  the  court  below  erred  in 
finding  that  the  remittance  was  sent  in  due  time. 

As  we  said  in  the  Besterfield  case,  aupra^  "  the  verdict 
must  be  taken  as  determining  that  the  assessment  was  paid 
within  thirty  days  from  the  receipt  of  notice,"  and  that 
Schauss  was,  therefore,  in  good  standing  at  the  time  of  his 
death. 

One  other  point  remains  to  be  considered. 

The  association  not  only  retained  the  $4  which  stood  cred- 
ited to  Schauss  on  its  books  at  the  time  the  assessment  in 
question  was  made,  but  also  the  $2  remitted  by  him  on  August 
23d,  notwithstanding  it  claimed  a  forfeiture  of  his  member- 
ship because  of  his  failure  to  pay  the  assessment,  for  the 
payment  of  a  part  of  which  the  association  itself  appropri- 
ated the  $4.  Mr.  Hinman,  the  secretary,  testified :  "  He  " 
(referring  to  Schauss)  **  had  paid  $4  on  the  assessment  on 
which  he  became  a  delinquent.  He  only  owed  on  that 
matter.'* 
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Schauss,  in  his  letter  to  Hinman,  the  secretary,  dated  Sep- 
tember 28,  1887,  after  being  informed  that  he  had  lost  his 
membei'ship,  because  his  remittance  of  $2  was  received  too 
late,  demanded  a  return  of  his  $6,  but  no  part  of  the  $6 
belonging  to  him,  and  held  by  the  association,  was  ever 
returned  or  oflFered  to  him. 

Hinman  testified :  "  The  association  still  has  the  $4  we 
had  on  hand,  and  the  $2  which  he  sent  us  and  which  came 
too  late,  and  we  have  never  returned  it  to  him; "  *  *  * 
"  the  association  holds  the  $2  subject  to  order."  *  «  * 
"  The  reason  the  $2  that  came  too  late  was  not  returned  to 
Mr.  John  Schauss  was  because  it  was  held  subject  to  his 
order — ^subject  to  his  medical  examination;"  and  Mr.  Eob- 
ertson,  appellant's  cashier,  testified :  "  The  money  stands  on 
our  ledger  to  the  credit  of  John  Schauss;  it  was  put  in  the 
bank  with  the  rest  of  the  funds." 

Although  there  were  three  death  losses — Nos.  143,  144 
and  145 — which  the  assessment  was  made  to  cover,  there 
Avas  but  one  assessment  of  $6  to  cover  the  three  losses,  and 
but  one  notice. 

On  a  part  of  the  notice  sent  to  Schauss,  there  was  added, 
and  signed  by  Hinman,  the  secretary  and  treasurer,  the  fol- 
lowing : 

"  Proofs  of  the  above  deaths  having  been  furnished,  the 
board  of  directors  have  ordered  that  an  assessment  of  $6  be 
issued  July  20th,  closing  August  20th,  to  cover  them." 

On  the  part  of  the  notice  which  was  returned  to  the  asso- 
elation,  as  required,  when  Schauss  remitted  the  $2,  there 
was  stamped : 

"  There  is  $2  due  from  you  on  this  assessment." 

Hinman  wrote  Schauss  on  August  24th : 

"  Your  remittance  of  |2  to  cover  assessment  143,  144  and 
145  came  to  hand  this  a.  m.  Said  assessment  closed  on  Sat- 
urday last,  the  20th." 

The  fact  that  Schauss  wrote  of  the  assessment,  describing 
it  as  No.  145,  when  he  remitted  the  $2,  did  not  give  to 
the  assessment  a  character  it  did  not  possess.  The  ques- 
tion is,  w^hat  did  the  association  by  its  acts  make  the  assess- 
ment, and  what  was  it  in  fact  I 
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We  think  the  notice  itself,  of  the  assessment,  including 
what  accompanied  it,  as  shown,  together  with  what  followed, 
makes  it  clear  that  there  was  not  an  assessment  for  each  of 
the  three  death  losses,  but  that  there  was  only  one  assess- 
ment of  $6  to  cover  them  all.  When  it  was  that  this 
plan  of  appropriating  the  $4  which  the  company  had  on 
hand  to  the  credit  of  Schauss,  to  the  payment  of  his  share 
of  death  losses  143  and  144  was  conceived  or  carried  into 
effect  is  not  apparent  from  anything  we  are  able  to  find. 
That  it  had  not  been  done  at  the  time  the  notice  was  sent 
out  is  clear,  from  the  fact  that  the  notice  specified  the  three 
death  Tosses  by  numbers,  and  stated  that  an  assessment  had 
been  made  to  cover  them  all,  and  that  $2  remained  due  from 
Schauss  on  them  all,  and  not  that  the  $4  paid  Nos.  143  and 
144,  and  that  $2  was  due  on  No.  145. 

Hinman,  it  is  true,  testified : 

"  He  (referring  to  Schauss)  hai  already  paid  143  and  144, 
and  we  stamped  on  this  notice  '  There  is  $2  due  from  you  on 
this  assessment.' "  But  such  a  statement,  in  view  of  what 
has  been  said  with  reference  to  the  notice  and  what  followed 
it,  seems  to  be  the  statement  of  a  conclusion  drawn  from 
something  done  by  the  association  subsequent  to  August 
20th,  rather  than  the  statement  of  a  fact  occurring  before 
that  date. 

He  says  nothing  of  the  kind,  but  quite  the  contrary,  in  his 
letter  of  August  24th,  to  Schauss. 

In  his  testimony,  Mr.  Hinman  does  not  profess  to  say  when 
it  was  that  Schauss  "  had  already  paid  143  and  144." 

We  consider  it  to  be  a  fair  inference,  gathered  from  all  the 
evidence,  that  it  was  not  until  after  the  association,  or  Mr. 
Hinman,  its  secretary,  had  elected  to  treat  Schauss  as  a  de- 
linquent, and  when  the  accounts  of  the  association  with  the 
respective  death  losses  came  to  be  entered  upon  its  books 
after  the  assessment  had  been  closed,  that  the  money  on  hand 
to  the  credit  of  Schauss  was  appropriated  or  applied  to  the 
settlement  of  his  share  of  death  losses  143  and  144,  exclu- 
sively, thereby  leaving  him  in  apparent  default  as  to  the 
whole  of  death  loss  No.  145,  and  to  that  loss  alone. 
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This,  we  think,  the  association  had  no  right  to  do.  The 
assessment  was  an  entire  one,  and  Schauss  was  either  in  do. 
fault  as  to  it  as  a  single  assessment,  or  not  at  all.  Probably 
the  association  could  not  be  required  to  accept  and  apply 
the  $4:  as  a  two-thirds  payment  of  the  whole  assessment 
and  give  to  Schauss  any  advantage  which  such  an  accept- 
ance and  application  might,  possibly,  confer  upon  him,  be- 
cause of  there  being  no  authority  under  the  by-laws  to 
declare  a  forfeiture  for  a  failure  to  pay  part  of  one  assess- 
ment; but,  on  the  other  hand,  neither  could  the  association 
keep  his  money  and  at  the  same  time  make  of  him  a  delin- 
quent. 

Schauss  appears  to  have  made  his  demand  for  a  return 
to  him  of  the  whole  $6  in  apt  season.  There  appear 
to  have  been  negotiations  pending  between  him  and  the 
association  for  a  revival  of  his  membership  all  along  during 
the  month  from  August  24th  to  September  28th,  at  which 
time  he  wrote  for  a  return  of  the  $6  and  he  would  then 
be  out  of  the  association. 

The  association  had  no  right  to  retain  his  money  after 
that  and  insist  that  his  membership  was  forfeited. 

The  whole  record  considered,  the  judgment  of  the  Circuit 
Court  will  be  affirmed. 


Barnes  v.  Ludington  et  al. 

1.  Option  Contracts— iJtflr/i<  to  Fix  the  Penalty  of  a  Bond,— Where 
parties  entered  into  an  option  contract  for  a  lease  of  premises  for  ninety- 
nine  years  at  a  yearly  rental  of  $15,000,  and  upon  which  a  building  was 
to  be  erected  by  the  lessee  of  the  value  of  $300,000,  within  a  time  speci- 
fied in  the  contract,  for  the  construction  of  which  a  good  and  satisfactory 
bond  was  to  be  given,  but  no  amount  was  fixed  for  the  penalty  of  the 
bond,  it  VX18  held,  that  the  contract  contemplated  that  the  parties  giving 
the  option  should  have  the  right  to  decide  within  reasonable  limits  what 
the  amount  of  the  bond  should  be. 

2.  Specific  Perform ancr — Requisites  of  the  Contract. — To  enable  a 
court  to  enforce  the  specific  performance,  the  contract  must  be  certain 
in  all  its  material  provisions.    The  court  can  not  make  a  contract  for  the 
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parties;  that  must  be  done  by  the  parties  themselves;  and  if  thej  have 
failed  to  do  so  in  any  material  respects,  the  court  can  not  supply  for 
them  what  they  have  left  unprovided  for. 

8.  Spkcibic  Performance— -Con/roc^^  Not  Susceptible  of^Ulustror 
tion,-^AxL  agreement,  as  lor  instance,  the  building  a  house  of  a  certain 
value,  is  not  one  which  a  court  will  direct  to  be  specifically,  performed. 

Memorandum. — ^BiU  for  specific  performance.  In  the  Circuit  Court 
of  Cook  Coimty;  the  Hon.  OuvER  H.  Hoeton,  Judge,  presiding.  Bill 
dismissed  for  want  of  equity;  complainant  brings  error.  Heard  in  this 
court  at  the  March  term,  1893,  and  affirmed.  Opinion  filed  July  12, 
1898. 

The  opinion  of  the  court  states  the  case. 

Brief  of  Plaintiff  in  Error,  Moran,  Kraus  &  Mayer, 

Attorneys. 

The  plaintiflF  contended  that  the  option  of  August  25, 
1891,  resting  as  it  did,  upon  a  consideration  paid,  though 
not  of  itself  imposing  any  obligation  upon  plaintiff  in  error 
until  she  should  signify  her  intention  to  claim  the  right  she 
had  purchased,  was  yet  binding  upon  defendants  in  error. 
It  was  an  offer,  for  the'  refusal  of  which  within  the  time 
limited,  plaintiff  in  error  had  paid  the  agreed  price.  If 
within  that  time  she  accepted  the  offer,  there  then  arose  be- 
tween the  parties  a  completed  contract  imposing  mutual 
obligations,  which  a  court  of  equity  will  specifically  en- 
force. Waterman  on  Spec.  Perf.,  Sec.  200;  Fry  on  Spec. 
Perf.,  3d  Ed.,  Sec.  445;  Beach  on  Mod.  Eq.  Juris.,  Sec.  587; 
Johnston  v.  Tripp,  33  Fed.  Rep.  530;  Hawralty  v.  Warren, 
18  N.  J.  Eq.  124;  Miller  v.  Cameron,  45  N.  J.  Eq.  95. 

When  .plaintiff  in  error,  on  December  31,  1891,  notified 
defendants  in  error  of  her  election  to  accept  the  terms  of 
the  option,  and  of  her  readiness  and  willingness  to  dis- 
charge the  obligations  which  it  imposed  upon  her,  and  ten- 
dered the  $5,000,  it  devolved  upon  defendants  in  error  to 
prepare,  execute  and  tender  the  lease,  and  indicate  to  plaint- 
iff in  error  the  kind  of  bond  that  would  be  satisfactory  to 
them.  Buckmaster  v.  Grundy,  1  Scam.  310;  Head  ley  v. 
Shaw,  39  111.  354;  Cooper  et  al.  v.  Hamilton,  52  111.  119; 
Baston  v.  Clifford,  68  III.  67;  Tinny  v.  Ashley,  15  Pick.  54C; 
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Doyle  V.  Harris,  11  R.  I.  539;  Longworth  v.  Taylor,  1  Mo- 
Lean  (U.  S.  C.  C.)  395. 

Brief  of  Defendants  in  Erhor,  Pence  &  Carpenter, 

Attorneys. 

The  rule  established  in  this  State  is  that  specific  perform- 
ance of  a  contract  as  to  real  estate  wiU  not  be  enforced  un- 
less it  appears  that  the  complainant  is  not,  and  that  the 
defendant  is  in  default  at  the  time  of  filing  the  bill,  and  that 
the  complainant  is  ready,  able  and  willing  to  perform  the 
contract  on  his  part.  Doyle  v.  Teas,  4  Scam.  202, 265;  Brown 
V.  Cannon,  5  Gil.  174;  Board  of  Supervisors  v.  Ilenneberrj', 
41  111.  179;  Phelps  v.  111.  Cent.  R.  R.,  63  lU.  468;  Cronk  v. 
Trumble,  66  111.  428;  Kimball  v.  Tooke,  70  111.  553;  Brink  v. 
Steadman,  70  111.  241;  Hoyt  v.  Tuxbury,  70  111.  331;  Brixv. 
Ott,  101  111.  70;  Woods  v.  Evans,  113  111.  186. 

A  contract  which  provides  that  a  good  and  satisfactory 
bond  shall  be  given  for  construction  of  a  building,  means 
that  a  bond  satisfactory  to  the  owners  of  the  property  should 
be  furnished.  The  power  is  reposed  in  the  owner  to  deteT- 
mine  what  is  a  good  and  satisfactory  bond.  Here  a  bond 
was  offered  with  one  surety,  and  he  a  non-resident,  and  no 
evidence  has  been  offered  by  plaintiff  in  error  upon  whom 
the  burden  rested,  that  the  bond  was  good  as  to  surety  and 
amount,  and  none  to  show  bad  faith  on  the  part  of  defend- 
ants in  error  in  refusing  to  accept  the  bond  tendered.  The 
evidence  shows  that  the  plaintiff  in  error  understood  that 
the  agreement  required  her  to  furnish  bond  with  sureties, 
and  that  she  and  her  solicitors  acted  accordingly.  Singerly 
v.  Thayer,  108  Pa.  296;  Seeley  v.  Welles,  120  Pa.  74;  Zaleski 
v.  Clark,  44  Conn.  224;  Gibson  v.  Cranage,  39  Mich.  49; 
Harris  v.  Miller,  6  Sawyer,  319. 

A  court  can  not  make  a  contract  for  the  parties.  All  the 
terms  and  provisions  of  this  lease  were  not  agreed  upon. 
The  penalty  of  the  bond  was  not  agreed  upon. 

The  plans  and  specifications  of  the  lease  were  not  agreed 
upon.  This  rendered  the  contract  uncertain  and  incapable  of 
specific  performance.    Brace  v.  Wehnert,  25  Beav.  348;  Taylor 
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V.  Portington,  7  De  G.,  M.  &  G.  328;  Stewart  v.  Lond.  &  N. 
R  R.,  15  Beav.  513;  South  Wales  Ry.  Co.  v.  Wythes,  5  De 
G.,  M.  &  G.  880;  Hodges  v.  Horsfall,  1  Russ.  &  Myl.  117; 
Huif  V.  Shepard,  58  Mo.  242-247;  McKibbin  v.  Brown,  1 
McCarter  (Ch.),  13;  Nichols  v.  Williams,  22  N.  J.  Eq.  63; 
Tiernan  v.  Gibney,  24  Wis.  190;  Riley  v.  Farnsworth,  116 
Mass.  223;  Colson  v.  Thompson,  2  Wheat.  336;  Blanchard 
V.  D.  L.  &  L.  M.  Ry.  Co.,  31  Mich.  43;  Fitzpatrick  v.  Beatty, 

1  Gil.  454;  Bowman  v.  Cunningham,  78  111.  51;  Brix  v.  Ott, 
101  111.  70;  Gosse  v.  Jones,  73  111.  508;  Woods  v.'Evans,  113 
111.  186;  WoUensak  v,  Briggs,  20  Brad.  56;  same  v.  same, 
119  111.  465;  Story,  Eq.  Juris.,  Sees.  741. 

There  is  a  want  of  mutuality  of  remedy  in  this  contract; 
also  there  are  particular  parts  thereof  which  can  not  be 
specifically  enforced  in  a  court  of  equity.  In  either  case  a 
court  of  equity  will  refuse  to  specifically  enforce  any  part 
thereof.  3  Pomeroy  Eq.  Jur.,  Sec.  1405;  Gervais  v.  Ed- 
Avards,  3  Dru.  &  War.  (Sugden's  Decisions)  80;  Stocker  t. 
Wedderburn,  3  Kay  &  J.  393;  Pickering  v.  Bishop  of  Ely, 

2  Younge  &  Coll.  Ch.  249;  Johnson  v.  Shrewsbury  &  Bir- 
mingham Ry.  Co.,  3  De  G.,  M.  &  G.  914;  Hills  v.  Crolls,  2 
Phill.  Ch.  59;  Ogden  v.  Fossick,  4  De  G.  F.  &  J.  421;  Law- 
renson  v.  Butler,  1  Sch.  &  Lef.  13;  Benedict  v.  Lynch,  1 
John.  Ch.  369;  Marble  Co.  v.  Ripley,  10  Wall.  339-358. 

Mr.  Presiding  Justice  Shepard  delitered  the  opinion  of 
THE  Court. 

This  was  a  bill  in  equity  to  enforce  the  specific  perform- 
ance of  a  contract  for  a  lease  for  a  term  of  ninety-nine  years, 
of  certain  real  estate  in  the  city  of  Chicago. 

The  premises  were  very  valuable,  the  rentjil  provided  for 
being  $15,000  a  year  for  the  first  twenty  years,  and  $16,000 
a  year  for  the  residue  of  the  term,  and  the  payment  of  all 
taxes  and  assessments,  ordinary  and  extraordinary.  The 
contract  contemplated  the  erection  of  a  permanent  building 
upon  the  premises  within  a  period  of  seven  months  from  the 
first  of  the  November  following,  at  a  cost  of  not  less  than 
$300,000,  as  an  additional  security  for  the  rent;  and,  to 
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secure  the  erection  of  such  a  building,  it  was  provided  that 
"a  good  and  satisfactory  bond"  should  be  given  to  the 
owners  of  the  lot. 

The  option  for  the  contract  of  lease  was  dated  August  25, 
1891,  and  was  as  follows :  ' 

"  To  whom  it  may  concern :  This  is  to  certify  that  Mrs. 
Agnes  Benton  Barnes  has  paid  the  sum  of  one  thousand 
dollars,  consideration  for  the  option  to  take  a  lease  on  the 
lot,  80x160,  situated  on  the  south  side  of  Jackson  street, 
between  Michigan  and  Wabash  avenues,  in  the  city  of  Chi- 
cago, Illinois,  and  known  as  the  First  Kegiment  Armory 
lot ;  said  lease  to  be  for  a  period  of  ninety-nine  years  from 
the  1st  day  of  November,  1891;  said  lease  to  provide  for  the 
payment  of  all  taxes,  special  assessments,  or  any  and  all 
other  charges  of  whatever  kind,  ordinary  or  extraordinary, 
which  may  be  imposed  on  the  said  property  by  city,  county 
or  State  during  the  life  of  the  lease,  and  for  the  erection 
within  a  period  of  seven  months  from  the  1st  day  of  Novem- 
ber, 1891,  of  a  stone,  brick  and  iron  building  of  absolutely 
fire-proof  construction,  at  a  cost  of  not  less  than  $300,000, 
in  accordance  with  plans  and  specifications  drawn  by  Fland- 
ers &  Zimmerman,  or  other  competent  architects,  and  for 
which  construction  within  the  time  specified  a  good  and 
satisfactory  bond  shall  be  given  by  the  said  Agnes  Benton 
Barnes,  or  her  assigns,  to  the  owners  of  said  lot.  Said  lease 
shall  also  providerfor  a  yearly  rental  to  be  paid  during  the 
said  term  of  ninety-nine  years,  said  rental  to  be  at  the 
rate  of  $15,000  annually  for  the  first  twenty  years  of  said 
term,  and  of  $16,000  annually  thereafter  during  the  bal- 
ance of  said  term  of  ninety-nine  years,  said  annual  rental 
to  be  paid  in  equal  monthly  installments  on  the  first  day  of 
each  month  in  gold  coin  of  the  United  States  of  the  present 
standard  of  fineness,  or  the  equivalent  thereof.  The  lessee 
shall  procure,  pay  for  and  deliver  unto  the  lessors  policies 
of  insurance  in  good  and  satisfactory  companies  against  loss 
or  damage  by  fire  to  the  said  building,  and  any  loss  or  dam- 
age by  fire  shall  be  paid  to  the  lessors  and  held  by  them  as 
security  for  rebuilding  or  repairing  the  building. 

It  is  asrreed  and  understood  that  the  lease  herein  referred 
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to  shall  be  amplified  and  extended  to  the  satisfaction  of  the 
lessors,  and  shall  contain  such  other  covenants,  clauses,  con- 
ditions and  agreements,  usual  and  customary  in  the  making 
of  leases  of  like  situate  property,  for  the  term  of  ninety-nine 
years,  to  the  satisfaction  of  the  lessors,  and  furthermore, 
that  upon  the  delivery  of  said  lease,  the  lessee  shall  pay  over 
to  the  lessors  the  sum  of  five  thousand  dollars,  as  earnest 
money,  which  said  sum  shall  be  credited  on  the  account  of 
rent  due  the  first  year  under  the  said  lease. 

This  option  shall  hold  good  until  and  including  the  1st 
day  of  November,  1891,  and  in  the  event  of  the  said  Agnes 
Benton  Barnes  not  having  availed  herself  of  this  privilege 
for  a  lease  at  the  said  last  mentioned  date,  then  this  option 
shall  be  null  and  void,  and  shall  be  delivered  up  to  be  can- 
celed, and  the  aforesaid  sum  of  one  thousand  dollars  nhall 
be  forfeited  to  the  owners  of  the  said  property. 

This  option  and  privilege  is  given  upon  the  express  agree- 
ment and  understanding  that  under  no  circumstances  shall 
it  be  filed  for  record  anywhere,  and  that  a  recording  of  the 
same  shall  constitute  and  work  an  immediate  forfeiture  and 
cancellation  hereof. 

Witness  our  hands  and  seals  this  25th  day  of  August,  1891. 

Chablottb  J.  Ludington,     [Seal.] 

Maht  L.  Barnes,  [Seal.] 

By  Chas.  J.  Barnes,         [Seal.] 

Attomev  in  Fact." 

*/ 

"  I  hereby  accept  the  terms  of  the  above  option,  and  agree 
not  to  file  the  same  for  record;  and  I  further  agree  to  sur- 
render and  deliver  up  the  same  for  cancellation  on  the  2d  day 
of  November,  A.  D.  1891,  unless  a  lease  on  it  prior  to  that 
date  is  accepted  and  executed  in  accordance  with  the  terms 
in  this  option  contained. 

Agnes  Benton  Barnes. 

August  25,  1891." 

It  is  agreed  that  only  $500  was  paid,  instead  of  $1,000  as 
recited. 

Two  extensions  of  the  option  were  granted  by  the  owners, 
the  first  one  for  three  weeks  from  November  1,  1891,  and 
the  second  until  December  31,  1891. 
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Very  soon  after  the  option  was  first  given,  the  attention 
of  the  parties  was  drawn  to  the  fact  that  the  amount  of  the 
bond  to  be  given  was  not  mentioned  in  the  contract,  and 
Mr.  Charles  J.  Barnes,  who  acted  for  the  defendants  in  error, 
in  conjunction  with  Colonel  Jackson,  their  attorney,  in- 
formed the  plaintiff  in  error  and  her  agents,  that  a  bond  of 
$150,000  would  be  required.  Eepeated  attempts  were  sub- 
sequently made  in  the  interest  of  plaintiff  in  error  to  induce 
defendants  in  error  to  fix  a  less  amount  of  bond,  but  with- 
out success.  We  think  the  option  contemplated  that  the 
defendants  in  error  should  have  the  right  to  decide  within 
reasonable  limits,  what  the  amount  of  the  bond  should  be. 

Under  the  doctrine  laid  down  in  Henderson  v.  Connelly, 
123  III.  98,  and  in  Paulsen  v.  Manske,  126  111.  72,  it  is  un- 
certain to  what  extent  the  fee  of  land  might  be  subject  to 
mechanics'  liens,  where  a  lease  is  made  providing  for  the 
erection  of  a  building  upon  the  premises. 

The  object  in  requiring  the  erection  of  such  a  building  as 
the  option  contemplated,  was  security  for  the  payment  of 
the  stipulated  rent. 

It  would  not  be  unreasonable  that  a  bond  to  secure  the 
erection  of  a  building  in  such  a  case,  should  be  such  as  would 
secure,  not  only  the  construction  of  the  building,  but  that 
no  liens  should  remain  on  the  building,  or  the  land,  whereby 
the  value  of  the  security  should  be  impaired. 

Generally,  a  bond  to  secure  the  performance  of  something 
costing  money,  is  with  a  penalty  beyond  the  cost  of  the  act 
to  be  performed. 

In  view  of  the  fact  that  a  building  to  cost  not  less  than 
$300,000  was  to  be  constructed  upon  the  premises,  and  of 
the  possibility  of  liens  in  favor  of  mechanics  and  material- 
men, and  the  possible  necessity,  by  the  owners  of  the  land, 
to  complete  a  structure  upon  it  which  they  might  not  wish, 
or  be  prepared  to  engage  in,  a  bond  of  $150,000  was  not  un- 
reasonable for  them  to  require. 

The  bond  that  was  tendered  was  for  $100,000,  and  was 
rejected  on  the  ground  that  it  was  not  a  good  and  satisfac- 
tory one. 
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That  it  was  not  satisfactory  in  amount,  the  plaintiff  in 
error  already  knew;  and  when,  as  soon  as  it  was  presented, 
it  was  objected  to  on  the  additional  ground  that  it  was  not 
good,  the  duty  of  showing  it  was  good  rested  upon  the 
plaintiff  in  error,  if  she  wished  to  avail  herself  of  the  advan- 
tage of  its  tender.  The  evidence  shows  that  the  plaintiff  in 
error  was  not  possessed  of  any  considerable  pecuniary  means 
of  her  own;  and  the  extent  of  information  furnished  to  the 
defendants  in  error  as  to  the  financial  responsibility  of  Mr. 
Leavitt,  who  signed  the  bond  as  surety,  or  of  his  sufficiency 
as  surety  on  such  a  bond,  consisted  of  a  statement  made  by 
the  attorney  of  the  plaintiff  in  error  to  the  attorney  of  de- 
fendants in  error  at  the  time  the  bond  was  tendered,  that 
Mr.  Leavitt  lived  in  New  York,  and  that  he  had  been 
informed  that  Leavitt  owned  property  in  New  York  and 
Denver. 

Manifestly  such  a  showing  amounted  to  very  little. 

But  it  is  contended  that  no  surety  was  required;  that  by 
the  terms  of  the  option  contract,  the  giving  of  an  individual 
bond  by  the  plaintiff  in  error  was  all  that  was  demanded. 
The  circumstances  surrounding  the  making  of  the  contract, 
and  the  purpose  to  be  effected  by  the  giving  of  a  bond,  forbid 
any  such  construction.  It  would  have  been  an  idle  thing  to 
give  a  bond  with  no  surety  to  secure  the  performance  by  the 
same  party  of  a  covenant  in  the  lease,  to  build.  The  cove- 
nant to  build  would  have  been  just  as  good  security  to  the 
owners  of  the  property  as  the  individual  bond  of  the  cove- 
nantor. Under  such  circumstances  when  a  bond  is  required 
to  be  given,  it  is  meant  that  a  bond  with  surety  shall  be 
given,  and  when  a  "  good  "  bond  is  agreed  to  be  given,  it  is 
meant  that  the  surety  shall  be  good. 

The  object  in  requiring  a  bond  was  security,  and  that 
means  something  more  than  an  agreement  by  the  same  per- 
son to  pay  or  perform  what  he  or  she  had  already  agreed  to 
pay  or  perform.  The  heaping  up  of  one  agreement  on  top 
of  another  to  do  the  same  thing  adds  no  force  or  security  to 
the  original  undertaking. 

The  circumstances  and  purposes  of  the  parties  will  be 
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looked  at  to  determine  what  was  contemplated  by  them. 
Harris  v.  Miller,  6  Sawyer  (U.  S.  C.  C.)  319. 

So  that,  if  the  tender  of  a  bond  was  necessary  before  the 
lease  was  executed  and  ready  for  delivery,  we  entertain  no 
doubt  that  the  bond  tendered  was  not  such  an  one  as  the 
defendants  in  error  wer3  bound  to  accept. 

We  will  not  decide,  or  discuss  the  question,  whether  the 
delivery  or  tender  of  the  bond  contemplated  by  the  parties, 
was  a  precedent  act  to  be  performed  by  plaintiff  in  error,  or 
was  one  to  be  done  concurrently  with  and  dependent  upon 
the  offer  of  a  lease,  for  the  reason  that,  in  our  opinion,  the 
decree  dismissing  the  bill  must  be  affirmed  upon  other  and 
plainer  grounds. 

The  plaintiff  in  error  is  asking  for  the  specific  perform- 
ance of  a  contract.  To  enable  a  court  to  enforce  the  spe- 
cific performance  of  a  contract,  the  contract  must  be  certain 
in  all  its  material  provisions.  The  court  can  not  make  a 
contract  for  the  parties;  that  must  be  done  by  the  parties 
themselves;  and  if  they  have  failed  to  do  so  in  material  re- 
spects the  court  can  not  supply  for  them  what  they  have 
left  unprovided  for. 

Here  was  a  contract  that  the  lease  provided  for  should 
be  "amplified  and  extended  to  the  satisfaction  of  the  les- 
sors, and  shall  contain  such  other  covenants,  clauses,  con- 
ditions and  agreements,  usual  and  customary  in  the  making 
of  leases  of  like  situate  property,  for  the  term  of  ninety-nine 
years,  to  the  satisfaction  of  the  lessors." 

The  bill  says  nothing  as  to  w^hat  are  usual  and  customary 
covenants  in  leases  for  ninety-nine  years,  or  that  in  fact 
there  are  any  such  usual  and  customary  covenants.  Shall 
the  court  say  that  there  are  such  customary  covenants  as 
that  parties  by  bare  reference  may  be  supposed  to  have  con- 
tracted with  reference  to  them  ?  If  so,  what  are  they  ? 
The  bill  gives  no  information  upon  the  subject,  and  this 
court  does  not  know  what  they  are. 

Shall  there  be  a  right  of  re-entry  reserved  ?  If  so,  after 
how  long  a  default?  If  the  taxes  and  assessments  are  not 
paid  by  the  lessee,  may  the  lessors  pay  them  and  add  the 
amount  to  the  next,  or  any  other,  installment  of  rent?    If 
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SO,  shall  the  tax  and  assessment  warrants  be  conclusive  as  to 
the  legality  of  the  taxes  and  assessments,  or  must  the  les- 
sors prove  the  proceedings  as  in  the  case  of  ejectment  on  a 
tax  title  ?  At  the  end  of  the  term  what  shall  be  done  with 
the  building  i  Shall  the  lessors  pay  the  value  of  it,  or  a 
percentage,  and  what  percentage  of  its  value,  and,  if  either, 
how  shall  such  value  be  ascertained  ?  It  has  already  been 
seen  that  the  plaintiff  in  error  did  not  accede  to  the  giving 
of  a  bond  in  the  sum  required  by  defendants  in  error.  How 
can  the  court  make  her  give  a  bond,  such  as  was  required  of 
her? 

Many  other  questions  might  be  put,  but  these  are  enough 
to  show  that  the  point  is  well  made,  that  the  court  can  not 
make  a  contract  for  the  parties,  but  can  only  enforce  one 
they  themselves  have  made. 

Again,  the  contract  provides  for  the  construction  of  a 
building  to  cost  not  less  than  $300,000,  according  to  plans 
and  specifications  to  be  drawn  by  architects. 

On  the  one  hand,  the  lessors  are  entitled  to  have  a  build- 
ing erected  at  a  cost  of  not  less  than  $300,000,  and  on  the 
other,  the  lessee  is  not  bound  to  erect  one  at  any  greater 
cost.  Common  experience  teaches  that  it  would  be  impos- 
sible for  a  court  to  settle  upon  plans,  to  be  prepared,  the 
cost  of  execution  of  which  should  exactly  equal  the  sum 
named,  and  it  would  be  beyond  its  power  to  force  the  lessors 
to  accept  a  less  costly  structure,  or  to  require  the  lessee  to 
build  one  at  greater  expense. 

"An  agreement  for  building  a  house  of  a  certain  value,  is 
not  one  which  this  court  will  direct  to  be  specifically  per- 
formed." Brace  v.  Wehnert,  25  Beavan,  348.  That  was 
a  case  where  the  contract  provided  f  oi||he  erection  of  build- 
ings "  of  the  value  of  £1,400  at  the  least. 

Numerous  other  questions  and  difficulties  present  them- 
selves in  connection  with  the  contract  in  question,  but  we 
think  we  have  shown  that  so  much  that  is  material  still 
rests  in  treaty  between  the  parties,  as  to  *  render  the  con- 
tract incapable  of  being  specifically  enforced  in  equity. 

The  decree  of  the  Circuit  Court,  dismissing  the  bill,  will 
therefore  be  affinned. 
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The  Golamblan  Hard  Wood  Lumber  Company  t.  Langley 

et  al. 

1.  Parties — Promiaaory  Notes— Maker  and  Ouarantor. — Parties  can 
not  be  jointly  sued  on  separate  contra<;tB.  The  guarcmty  and  the  note 
are  separate  contracts.  The  liability  of  the  guarantor  depends  wholly 
on  the  terms  of  the  contract  of  guaranty. 

2.  Parties— iVo»iw«ory  Notes — Maker  and  Guarantor— Application 
of  the  Law. — ^The  company  brought  an  action  upon  a  promissory  note, 
joining  with  the  maker,  two  guarantors.  It  was  held,  that  the  contract 
of  the  maker  of  the  note  ^as  entirely  distinct  from  that  of*  the  guaran- 
tors, and  although  the  guarantors  were  jointly  liable  on  their  contract 
of  guaranty,  and  could  have  been  sued  in  the  first  instance  without 
having  first  sued  the  maker,  it  was  error  to  join  them  in  the  same  suit 
with  the  maker. 

3.  Misjoinder  of  Parties — Pleadings. — When  the  maker  of  a  promis- 
sory note  is  joined  with  the  guarantor  as  defendant  it  is  not  necessary 
that  they  should  put  in  issue  the  question  of  their  joint  liability  by  a 
plea  in  abatement,  or  a  verified  plea  in  bar,  as  provided  by  section  36  of 
the  practice  act.  The  statute  merely  relieves  the  plaintiff  from  the  com- 
mon law  burden  of  proving  the  defendant's  joint  liability,  in  the  first  in- 
stance, and  leaves  the  defendants  at  liberty  to  disprove  it  without  first 
denying  it  by  plea;  and  where  it  affirmatively  appears  from  the  plaintiff's 
evidence,  as  from  the  note  introduced  in  evidence  in  this  case,  that  the 
defendants,  who  are  sued  jointly,  are  not  jointly  liable  on  the  contract 
sued  on,  no  recovery  can  be  had. 

4.  Misjoinder  op  Parties— JMs/tcc«'  Courts.— Parties  can.  not  be 
sued  jointly  before  a  justice's  court  who  can  not  be  so  sued  in  a  court  of 
record  on  the  same  cause  of  action. 

5.  Misjoinder — Recovery, — In  a  joint  action  a  recovery  must  be  had 
against  all  or  none  of  the  defendants. 

Memorandnm. — Appeal  from  justice's  court.  In  the  Superior  Court 
of  Cook  County;  the  Hon.  Richard  S.  Tuthill,  Judge,  presiding.  Trial 
by  jury;  verdict  and  judgment  for  defendant;  appeal  by  plaintiff. 
Heard  in  this  court  at  the  March  term,  1898,  and  affirmed.  Opinion 
filed  April  6,  1893. 

The  opinion  states  the  case. 

Edward  J.  Queeny,  attorney  for  appellant 

No  appearance  for  appellees. 
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Mr.  Justice  Shepard  delivered  the  opinion  of  the 
Court. 

The  suit  below  was  brought  upon  a  promissory  note, 
offered  and  read  in  evidence,  as  follows : 

"  $94.57.  Chicago,  January  13, 1892. 

Fifteen  days  after  date  I  promise  to  pay  to  the  order  of 
the  Columbia  Hard  Wood  Lumber  Co.  ninety-four  and 
57-100  dollars,  at  room  35,  94  Washington  street,  value 
received. 

George  W.  Keid." 
(And  on  the  back) : 

"W.  B.  Langlet, 
N.  Whitman." 

The  action  was  brought  against  the  maker,  Eeid,  and  the 
guarantors,  Langley  and  Whitman,  jointly.  Parties  can 
not  be  jointly  sued  on  separate  contracts.  "  The  guaranty 
and  the  note  are  separate  contracts."  Abbott  v.  Brown,  30 
111.  App.  376. 

The  liability  of  the  guarantor  depends  wholly  on  the 
terms  of  the  contract  of  guaranty.  Croskey  v.  Skinner,  44 
111.  321;  Abbott  v.  Brown,  supra. 

The  contract  or  undertaking  of  Reid,  the  maker  of  the 
note,  was  entirely  distinct  from  that  of  the  guarantors,  and 
although  the  guarantors  were  jointly  liable  on  their  contract 
of  guaranty,  and  could  have  been  sued  in  the  first  instance 
without  having  first  sued  the  maker,  it  was  error  to  join 
them  in  the  same  suit  with  the  maker.  Their  liability  as 
guarantors  depended  upon  a  different  contract  than  the  one 
entered  into  by  the  maker,  and  was  subject  to  be  defeated 
upon  entirely  different  and  distinct  grounds  than  those 
available  to  the  maker.  The  engagement  of  a  guarantor 
is  strictly  an  individual  contract  and  not  an  engagement 
jointly  with  his  principal,  and  while  several  guarantors  may 
be  sued  jointly,  a  guarantor  and  his  principal  can  not  be  so 
joined  as  defendants.    Clark  v.  Morgan.  13  Brad.  697. 

Neither  was  it  necessary  that  the  defendants  should  have 
put  in  issue  the  question  of  their  joint  liability  by  a  plea  in  . 


51   loe 
^1 w 

51~l^ 


102  Appellate  Courts  of  Illinois. 

Vol.  51.]  Berkson  v.  The  People. 

abatement,  or  a  verified  plea  in  bar,  as  provided  by  section 
36  of  the  practice  act. 

It  has  been  repeatedly  held  that  the  statute  merely  relieves 
the  plaintiff  from  the  common  law  burden  of  proving  the  de- 
fendants' joint  liability  "  in  the  first  instanc/C,"  and  leaves  the 
defendants  at  liberty  to  disprove  it  without  first  denying  it  by 
plea;  and  that  if  it  affirmatively  appears  from  the  plaintiffs' 
evidence,  as  from  the  note  introduced  in  evidence  in  this  case, 
that  the  defendants,  who  are  sued  jointly,  are  not  jointly  liar^ 
ble  on  the  contract  sued  on,  no  recovery  can  be  had.  Davi- 
son V.  Hill,  1  Brad.  70;  Garland  v.  Peeney,  1  Brad.  108; 
Rosenberg  v.  Barrett,  2  Brad.  3S6;  Bensley  v.  Brockway, 
27  111.  App.  410;  Fisher  v.  Spang,  43  111.  App.  378. 

Nor  does  it  make  any  difference  that  the  suit  was  begun 
before  a  justice  of  the  peace.  Parties  can  not  be  sued  jointly 
who  can  not  be  so  sued  in  a  court  of  record  on  the  same 
cause  of  action.  The  "  action  having  been  commenced  be- 
fore a  justice,  was  in  form,  whatever  the  evidence  would  fit." 
Fisher  v.  Spang,  supra. 

The  action  being  a  joint  one,  a  recovery  must  have  been 
had  against  all  or  none  of  the  defendants.  Rosenberg  v. 
Barrett,  supra;  Kingsland  v.  Koeppe,  137  111.  344. 

Therefore,  because  the  appellant  could  not  maintain  his 
suit  against  the  appellees  jointly,  it  is  immaterial  what 
errors  were  committed  against  him  on  the  trial  below.  The 
judgment  was  right,  irrespective  of  the  alleged  errors  in  the 
lower  court. 

The  Appellate  Court  will  not  reverse  a  judgment  because 
of  erroneous  processes  in  reaching  it,  where,  if  it  had  been 
the  other  way,  a  reversal  upon  appeal  would  have  ensued. 
Davis  V.  Johnson,  41  Dl.  App.  22. 
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79   119      an  Appeal  from  an  Order,  etc, — In  a  proceeding  by  creditor's  biU,  an 
order  requiring  the  defendant  to  appear  before  the  master  and  submit  to 
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an  examiiLation  touching  his  busmess  and  property,  is  an  appealable 
order,  under  our  statute,  and  its  regularity  ran  not  be  inquired  into  upon 
an  appeal  from  a  subsequent  order  committing  the  defendant  to  jail  for 
contempt  in  disobeying  it. 

2.  Contempt  of  CouRT—Procecdmgrs  to  Punish.— The  method  of  pro- 
cedure, where  parties  are  alleged  to  be  in  contempt  of  court,  in  cases  at 
law,  has  no  application  to  |»:oceeding8  in  equity. 

8.  Contempt  of  Court— Order  of  Committal—Presence  of  Defendant 
— Where  an  order  of  commitment  for  contempt  of  court  in  refusing  to 
submit  to  an  examination  before  the  master  in  chancery,  recites  *'  and 
also  comes  J.  B.,  having  due  notice  of  said  motion  and  application  by  his 
counsel,"  it  tpas  held,  that  when  tested  by  recognized  rules  of  grammar 
and  punctuation,  the  language  meant  that  the  plaintiff  in  error  was 
present,  having  been  duly  notified  by  his  counsel. 

4.  Notice — Once  in  Court — Presumptions, — After  a  party  has  once 
been  brought  into  court,  the  presumption  is  that  he  is  present  at  and  cog- 
nizant of  every  step  taken  in  the  cause,  until  it  is  terminated,  imless 
considerable  time  has  elapsed  without  any  steps  having  been  taken  in 
the  case. 

5.  Notice — Once  in  Court,  Always  in  Court — Application  of  the 
Rule, — The  defendant  in  a  creditor's  bill  was  ordered  to  submit  himself 
to  an  examination  before  a  master  in  chancery  upon  the  motion  of  the 
complainant;  he  did  so,  but  refused  to  answer  questions,  etc.,  for  which 
he  was,  by  a  subsequent  order,  committed  to  jail  for  contempt.  It  was 
hdd,  that,  having  submitted  himself  to  the  jurisdiction  of  the  court, 
and  submitted  to  the  former  order  of  the  court,  he  must  be  held  to  have 
notice  of  every  step  in  course  up  to  the  entry  of  tho  order  of  commit- 
ment. 

6.  Contempt  of  Court — Certainty  in  Order  of  Commitment. — That 
there  should  be  certainty  in  an  order  of  commitment  in  a  chancery  cause, 
wherein  the  commitment  is,  until  the  contemner  shall  do  some  required 
act,  may  be  conceded,  but  it  does  not  necessarily  follow  that  because 
there  are  several  required  acts  to  be  performed,  some  of  which  are  too 
general  in  terms  to  be  susceptible  of  complete  performance,  that  those 
acts  which  are  specific,  and,  in  the  nature  of  things,  capable  of  per- 
formance, should  not  be  done. 

7.  Order  of  Court — Certainty  as  to  Requirements — Contempt. — The 
fact  that  an  order  as  to  a  defendant  in  a  creditor's  bill,  may  have 
been  too  general  in  its  requirements  relating  to  the  delivery  by  him  to  the 
receiver,  **of  his  books  of  account,  bills,  notes,  contracts,  vouchers,  doc- 
uments, and  any  other  evidences  in  writing,  or  documentary  matter 
relating  thereto,  and  to  his  business,"  is  no  justification  of  a  disobedience 
in  the  particular  that  was  certain  and  definite. 

MemorAndum. — Chancery  proceedings.  In  the  Circuit  Court  of  Cook 
County.  Proceedings  for  contempt  of  court;  judgment  of  conviction; 
writ  of  error  by  the  defendant.  Heard  in  this  court  at  tlie  Mai'ch  term, 
1893,  and  affirmed.    Opinion  :filed  March  18,  1893. 
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Statement  of  the  Case. 

Plaintiff  in  error  having  failed  in  business  in  the  fall  of 
1891,  a  creditor's  bill  was  filed  in  the  Circuit  Court  of  Cook 
County  by  Aaron  Feltenstein  upon  a  judgment  recovered 
bj^  him.  On  September  22,  1S91,  the  Circuit  Court  entered 
an  order  in  that  case  appointing  Charles  G.  Perkins  re- 
ceiver, upon  his  filing  a  receiver's  bond  in  the  sum  of  $1,000 
to  be  approved  by  the  court,  and  that  plaintiff  in  error  "  do 
forthwith  appear  before  I.  K.  Boyesen,  master  in  chancery, 
and  deliver  to  3aid  receiver  all  his  property  not  exempt 
from  execution,  as  well  as  his  bills,  notes,  contracts,  books 
of  account,  vouchers  and  documents  relating  to  said  prop- 
erty or  to  his  business."  On  December  12,  1891,  the  cause 
came  before  the  court  upon  the  report  of  said  .master,  who 
reported  that  plaintiff  in  error  had  not  truly  discovered  his 
assets,  or  produced  his  books,  but  claimed  that  they  were  ' 
lost,  and  that  he  had  not  accounted  for  at  least  $7,500. 
Thereupon  the  court  entered  an  order  finding  substantially 
what  the  master  had  found,  and  confirming  his  report, 
and  also  entered  an  order  reciting  substantially  the  facts- 
alleged  in  the  master's  report,  finding  him  guilty  of  a  con- 
tempt of  court  in  not  having  truthfully  discovered  his  assets, 
books  of  account,  etc.,  to  said  receiver,  and  ordering  that 
for  said  contempt  he  stand  committed  to  the  common  jail  of 
said  county  to  answer  for  said  contempt,  etc. 

Brief  of  Plaintiff  in  Error,   Blum  &  Blum,  Attorneys. 

Contempts  are  divided  into  two  classes :  Those  committed 
in  the  presence  of  the  court,  and  constructive  contempts,  t.  ^., 
those  committed  out  of  its  presence.  Where  the  alleged 
contempt  is  not  committed  in  the  presence  of  the  court  the 
matter  must  be  brought  before  the  court  by  affidavits  of 
persons  who  witnessed  it,  and  thereupon  a  rule  must  be  made 
on  the  offender  to  appear  and  answer,  or  a  rule  to  show 
cause  why  an  attachment  should  not  be  issued.  4  Blk*  287; 
1  Tidd  Pr.,  3d'Ara.  Ed.  88;  In  re  Judson,  3  Blatch.  C.  C.  Kep. 
148;  State  v.  Matthews,  37  N.  H.  450;  Clay's  Case,  Pr.  Dec. 
221;  Crow  v.  State,  24  Tex.  12. 

The  party  must  appear  in  person  and  not  by  attorney. 
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Vin  Abr.,  Contempt,  F.  7;  People  v.  Wilson,  64  111.  195; 
A'^ertner  v.  Martin,  10  L.  and  M.  103;  20  Am.  Law  Reg.,  N. 
S.  149,  and  cases  cited;  Rawson  v.  Rawson,  35  111.  App.  505. 
While  a  court  may  commit  for  contempt  in  its  presence 
without  the  service  of  any  process,  it  is  essential  to  the  va- 
liditv  of  the  order  of  commitment  that  it  show  that  the 
defendant  was  present  in  court  when  the  judgment  was  en- 
tered, and  that  no  judgment  against  him  would  be  valid 
which  would  be  entered  in  his  absence,  and  without  the  serv- 
ice of  any  process  or  rule  of  the  court  upon  him  requiring 
his  appearance.  Louisiana  v.  Judges,  32  La.  Ann.  1256; 
Trimball  v.  Barnard,  15  Weekly  Notes  of  Cases,  127;  In  re 
Pollard,  2  Law  Rep.  Privy  Council  Appeals,  106. 

Brief  of  Defendant  m  Error,  Moses,  Pam  &  Kennedy, 

Attorneys, 

When  an  order  in  supplementary  proceedings  is  issued 
by  a  judge  having  jurisdiction,  the  person  upon  whom  it  is 
served  has  only  two  paths  to  pursue,  if  he  desires  to  avoid 
proceedings  for  contempt.  He  must  obey  it,  or  procure  it 
to  be  set  aside.  Even  if  erroneous,  he  has  no  right  to  dis- 
regard it.  'Rapalje  on  Contempt,  Sec.  39;  Wilcox  v.  Har- 
ris, 59  How.  Pr.  262;  In  re  Remington,  7  Wis.  643;  Lutt  v. 
Grimont,  17  Brad.  308. 

The  practice  contended  for  by  counsel  is.  that  the  party 
is  to  be  brought  into  court,  whereupon  he  is  to  answer  on 
oath  to  interrogatories  filed  in  the  nature  of  a  charge  touch- 
ing the  alleged  contempt,  and  if  the  party  can  answer  upon 
oath,  he  is  discharged.  This  is  not  the  practice  in  chan- 
cery proceedings.  It  probably  is  the  practice  in  reference 
to  common  law  contempts,  but  it  does  not  obtain  in  a  pro- 
ceeding in  equity  in  this  State.  Petrie  v.  People,  40  111. 
3M;  O'Callahan  v.  O'Callahan,  69  111.  552;  Rawson  v.  Raw- 
son,  35  111.  App.  505;  Welsh  v.  People,  30  111.  App.  399. 

Mr.  Justice  Shepard  delivered  the  opinion  of  the 
Court. 

In  September,  1891,  a  creditor's  bill  was  filed  by  Aaron 
Feltenstein,  complainant,  against  the  plaintiff  in  error,  and 
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on  the  twenty-second  day  of  that  month  an  order  was  en- 
tered in  said  cause,  appointing  a  receiver,  and  directing  the 
plaintiff  in  error  to  assign  and  turn  over  to  such  receiver  all 
his  estate,  etc.,  not  exempt  from  execution,  and  requiring 
him  to  appear  before  the  master  and  submit  to  an  exami- 
nation touching  his  business  and  property. 

Upon  the  coming  in  of  the  master's  report,  the  exceptions 
thereto  by  the  plaintiff  in  error  were  overruled,  and  the  re- 
port confirmed,  by  order  entered  December  12, 1891,  wherein 
it  was  found  by  the  court  that  the  plaintiff  in  error  had 
failed  to  truly  discover  his  assets  and  property  in  possession 
and  under  his  control,  and  had  contumaciously  refused  to 
truly  testify  and  discover  the  whereabouts  of  the  same; 
*that  he  had  refused  to  honestly  account  for  moneys  received 
by  him,  and  that  he  had,  when  said  original  order  of  Sep- 
tember 22d  was  entered,  and  still  had,  in  his  possession  and 
under  his  control,  at  least  the  sum  of  $7,500  in  money,  which 
it  was  his  duty  to  pay  over  to  the  receiver,  and  that  he  re- 
fused so  to  do,  all  of  which  was  in  violation  and  disobedience 
of  said  original  order. 

And  on  the  same  day  this  order  appealed  from  for  a  com- 
mitment to  jail,  in  the  name  of  the  people,  was  entered, 
reciting,  substantially,  the  same  findings. 

The  order  of  commitment  was  for  disobeying  the  original 
order  of  September  22d.  Of  that  order  the  plaintiff  in  error 
most  clearly  had  notice.  In  response  to  its  requirements, 
he  appeared  before  the  master  and  testified,  and  by  the  order 
confirming  the  master's  report  and  overruling  his  excep- 
tions, it  appears  that ''  also  came  Jacob  Berkson,  having  due 
notice  thereof,  and  being  represented  in  court  by  his  solic- 
itors." 

His  duty  was  fixed  by  that  original  order.  That  was  an 
appealable  order,  under  our  statute,  but  the  plaintiff  in  error 
never  has  sought  by  appeal  to  have  it  reversed  or  modified. 
On  the  contrarjj^,  he  acquiesced  in  the  order  in  so  far  as  to 
submit  himself  to  examination  before  the  master.  He  can 
not  now,  in  this  proceeding,  question  the  propriety  of  the 
order  or  its  findings  of  fact.  That  could  be  done  only  by 
appeal  from  that  order. 
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The  assigned  error  that  the  order  did  not  extend  so  far 
as  to  authorize  the  master  to  report  to  the  court  the  testi- 
mony of  plaintiff  in  error,  and  the  master's  conclusions 
thereon,  can  not  be  urged  here  for  the  first  time.  The  order 
did  by  its  terms  require  plaintiff  to  appear  before  the  master 
and  submit  himself  to  an  examination  touching  the  matters 
in  controversy.  The  objections  filed  before  the  master,  and 
afterward  filed  as  exceptions  in  the  Circuit  Court,  fail  en- 
tirely to  raise  that  question.  Those  exceptions  were  AvhoUy 
confined  to  controverting  the  correctness  of  the  master's 
findings  of  fact. 

No  objection  was  made  that  either  the  master  or  the  court 
was  proceeding  improperly,  and  we  will  not  now,  for  the 
first  time,  hear  such  objections. 

It  is  next  urged  that  the  order  of  commitment  is  void  on 
its  face,  because  it  does  not  recite  that  the  plaintiff  in  error 
was  present  when  the  order  was  entered,  or  had  received 
personal  notice  that  a  rule  had  been  entered,  or  would  be 
applied  for,  requiring  him  to  show  cause  why  he  should  not 
be  committed  for  a  contempt  of  court. 

As  already  stated,  the  plaintiff  in  error  had  notice  of  the 
order  for  the  violation  of  which  he  was  committed,  and 
acted  under  it  to  some  extent. 

It  appears  on  the  face  of  the  master's  report,  that  he  must 
have  known  what  its  recommendations  w^ould  be,  and  the 
reasons  for  them. 

The  contempt  of  which  he  was  found  to  be  guilty,  was 
determined  from  his  own  testimonv  before  the  master.  He 
knew  what  the  order  required  him  to  do,  and  he  knew  bet- 
ter than  any  one  else  that  he  was  disobeying  those  require- 
ments. His  testimony  showed  that  he  had  shortly  before 
received  large  sums  of  money,  and  that  he  gave  no  reason- 
able account  of  their  disposition.  He  therefore  knew  that 
he  was  violating  the  order  of  the  court  in  refusing  to  dis- 
cover the  whereabouts  of  such  moneys,  and  to  turn  them 
over  to  the  receiver. 

The  cited  authorities  as  to  the  method  of  procedure  where 
parties  are  alleged  to  be  in  contempt  of  court  in  cases  at 
law,  have  no  application  to  proceedings  in  equity. 
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Neither  was  the  contempt  axl judged  against  plaintiff  in 
error  a  criminal  contempt  committed  in  the  presence  of  the 
court,  but  was  a  civil,  as  distinguished  from  a  criminal,  con- 
tempt, in  that  the  act  consisted  of  a  refusal  to  do  something 
that  was  commanded  to  be  done,  instead  of  being  an  overt 
act  of  commission.  In  such  a  case  it  may  be  questioned 
whether,  when  the  judgment  of  commitment  is  entered,  the 
personal  presence  in  court  of  the  contemnor  is  necessary. 
But  whether  that  be  so  or  not,  we  think  the  order  of  com- 
mitment sufficiently  shows  that  the  plaintiff  in  error  was  in 
court  in  person  at  the  time  it  was  entered. 

The  order  recites :  "  And  also  came  Jacob  Berkson,  hav- 
ing  due  notice  of  said  motion  and  application  by  his 
counsel." 

Tested  by  recognized  rules  of  grammar  and  punctuation, 
that  means  that  Jacob  Berkson,  the  plaintiff  in  error,  was 
present,  having  been  duly  notified  by  his  counsel  of  the 
motion  and  application.  What  the  fact  may  have  been,  we 
have  no  means,  other  than  from  the  record,  of  knowing. 

Counsel  for  the  plaintiff  in  error,  speaking  outside  of  the 
record,  say  he  was  not  present,  but  counsel  for  defendant  in 
error  answer  with  equal  positiveness,  that  as  a  matter  of 
fact  he  was  present,  and  that  counsel  for  plaintiff  in  error 
could  not,  of  their  own  knowledge,  speak  concerning  his 
actual  presence  or  absence,  for  the  reason  they  were'  not 
then  in  anv  wav  connected  with  the  case. 

It  was  said  in  Petrie  v.  The  People,  40  111.  334,  and  re- 
stated in  O'Callaghan  v.  O'Callaghan,  69  111.  552,  "  After  a 
party  has  once  been  brought  into  court,  th*  presumption  is 
that  he  is  present,  and  cognizant  of  every  step  taken  in  the 
cause  until  it  is  terminated,  unless  there  has  been  consider- 
able time  elapsed  without  taking  any  steps  in  the  case ;" 
and  it  was  held  that  notice  was  not  necessary,  that  an  at- 
tachment would  be  asked. 

In  this  case,  the  plaintiff  in  error  well  knew  that  he  had 
been  ordered  to  disclose  his  property  and  turn  it  over  to  the 
receiver,  and  that  he  had  not  complied  with  the  order,  and 
he  was  bound  to  know  the  penalties  of  the  law  incurred  by 
him  for  such  disobedience. 
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So  that  if  the  recital  in  the  order  that  he  was  present  in 
pursuance  of  notice,  admits  of  a  construction,  such  as  might 
be -given  to  it,  that  he  was  present  only  by  counsel,  it  would 
still  seem  to  be  enough.  The  court  had  undoubted  jurisdic- 
tion to  make  the  original  order.  Plaintiff  in  error  submit- 
ted himself  to  the  jurisdiction  of  the  court,  and  had  actual 
notice  of  every  step  in  the  cause  up  to  the  entering  of  the 
order  of  commitment,  and  if  not  then  personally  present, 
he  was  present  by  counsel,  who  asked  for  no  opportunity 
for  him  to  be  heard  to  purge  himself.  We  do  not  think, 
upon  the  showing  made  by  the  record,  that  the  plaintiff  in 
error  can  complain  that  he  was  insufficiently  heard  in  de- 
fense of  his  contempt. 

It  is  further  insisted  that  the  order  of  commitment  is 
void  because  it  finds  the  plaintiff  in  error  guilty  of  several 
distinct  offenses,  and  commits  him  to  jail  until  he  shall  have 
complied  with  each  one  of  the  several  requirements  imposed 
upon  him. 

That  there  should  be  certaintv  in  an  order  of  commit- 
ment  in  a  chancery  cause,  wherein  the  commitment  is  until 
the  contemnor  shall  do  some  required  act,  may  be  conceded, 
but  it  does  not  necessarily  follow  that  because  there  are 
several  required  acts  to  be  performed,  some  of  which  are  too 
general  in  terms  to  be  sitsceptible  of  com{)lete  performance, 
that  those  acts  which  are  specific,  and,  in  the  nature  of 
things,  capable  of  performance,  should  not  be  done.  In  the 
order  complained  of,  the  finding  that  the  plaintiff  in  error 
had  in  his  possession  at  least  the  sum  of  $7,500,  which  it 
was  his  duty  to  have  turned  over  to  the  receiver  in  pursu- 
ance of  the  original  order,  was  definite  and  certain.  Had 
the  plaintiff  in  error  turned  that  sum  over  to  the  receiver, 
as  was  found  to  have  been  his  duty,  and  applied  to  the  court 
for  a  modification  of  the  order  in  those  other  respects  in 
which  it  is  claimed  it  Avas  too  general,  there  can  be  no 
doubt  but  the  court  would  have  so  modified  the  order  as  to 
have  made  it  comply  with  the  requirements  of  justice. 

The  case  of  Tolman  v.  Jones,  114  111.  147,  was  an  appeal 
from  an  order  of  commitment  for  refusal  to  obey  a  previous 
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order  in  the  same  cause,  directing  an  assignment  to  a  receiver 
of  certain  property  in  controversy.  The  court  said :  "  If 
it  be  the  true  construction  of  the  order  that  it  required  the 
assignment  of  other  property  than  the  property  of  the 
corporation,  or  property  alleged  as  belonging  to  it,  then 
the  order,  in  that  respect,  would  be  too  broad,  and  wrong. 
But  it  does  not  follow  that  appellant  would  be  justified  in 
disobeying  the  order  for  that  reason. 

"  That  would  depend  upon  whether  or  not  the  court  had 
jurisdiction.  The  principle  is  of  universal  force  that  the 
ortler  or  judgment  of  a  court  having  jurisdiction,  is  to  be 
obeyed,  no  matter  how  clearly  it  may  be  erroneous.  *  *  * 
There  was,  here,  jurisdiction  over  the  parties.  The  court 
had  power  *  *  *  to  appoint  a  receiver,  and  to  place 
the  property  of  the  corporation  in  the  hands  of  the  receiver. 
The  order  *  *  *  was  made  in  the  exercise  of  that 
power,  and  if  the  order  embraces  property  not  shown  by  the 
bill  to  belong  to  the"  corporation,  "  this  would  seem  to  be 
but  an  error  in  the  exercise  of  jurisdiction."     *    *    * 

"  The  order  *  *  *  at  the  most,  was  not  wholly  void, 
but  only  in  the  particular  wherein  it  is  complained  of  Us 
being  too  broad.  Appellant's  proper  remedy  would  have 
been  an  application  to  the  court  to  modify  the  order  in  that 
respect.  There  was  no  such  application.  There  was  no 
such  objection  made  to  the  order.  *  *  *  There  was  no 
offer  or  willingness  ever  expressed  to  execute  any  require- 
ment to  the  extent  it  is  not  objected  to  as  being  too  broad." 

The  remarks  of  the  Supreme  Court  quoted,  are  applicable 
to  this  case.  The  plaintiff  in  error  is  not  shown  to  have  ob- 
jected below  to  any  part  of  the  original  order  as  being  too 
broad.  He  never  appealed  from  it,  but  on  the  contrary  ex- 
pressly acquiesced  in  it,  and  now  seeks  to  avoid  the  resultsf 
of  his  disobedience  to  every  part  of  it,  on  the  ground  that  it 
is  in  some  respects  too  general,  and  is  not  susceptible  of  per- 
formance in  all  respects. 

This  he  may  not  do.  The  original  order  required  him  to 
turn  over  to  the  receiver  all  his  property  not  exempt  from 
execution. 
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By  a  subsequent  order  the  court  found  that  he  had  in  his 
possession  at  least  the  sum  of  $7,500  in  money,  which  it 
was  his  duty  to  turn  over  to  the  receiver  in  pursuance  of 
the  original  order,  and  that  he  refused  so  to  do. 

The  fact  that  the  original  order  may  have  been  too  general 
in  its  requirements  relating  to  the  delivery  by  Berkson  to 
the  receiver  of  his  books  of  account,  bills,  notes,  contracts, 
vouchers,  documents,  and  any  other  evidences  in  writing,  or 
documentary  matter  relating  thereto,  and  to  his  business,  is 
no  justification  of  a  disobedience  in  the  particular  that  was 
certain  and  definite.     Order  affirmed. 

Gary,  P.  J. 

I  submit  to  the  authority  of  the  Supreme  Court,  and 
acknoTvledge  our  obligation  to  follow  their  decision  in 
Tolman  v.  Jones,  114  111.  147.  But  for  that  decision  I 
should  believe  that  if  a  court  directs,  by  an  order  from 
which  no  appeal  will  lie,  a  party  to  do  what  he  ought  not 
to  be  required  to  do,  or  makes  the  order  in  such  vague 
or  uncertain  terms  that  the  party  can  not  tell  what  is  re- 
quired of  him,  then  an  order  committing  him  for  disobedi- 
ence or  non-performance,  is  erroneous,  and  being  erroneous, 
and  should  be  reversed  in  a  direct  proceeding  to  review  it.  In 
this  case  the  order  appointing  a  receiver,  while  appealable 
under  the  act  of  June  14,  1887,  was  an  order  of  course,  that 
could  not  be  reversed.  Edwards  v.  Rodgers,  41  111.  App. 
405. 

But  the  residue  of  the  order,  as  to  what  the  then  defendant 
was  to  do,  was  not  appealable.  It  could  not  be  reviewed. 
Lester  V.  Berkowitz,  125  111.  307. 

And  the  court  there  say,  obiter^  that  on  review  of  a  judg- 
ment for  contempt  "  the  propriety  of  the  preliminary  or 
interlocutory  order  should  be  considered." 

Lester  v.  People  (111.)  23  N.  E.  387,  where  the  Supreme 
Court  did  review  the  order  which  was  before  them  in  125 
111.,  is  not  final,  as  we  are  informed,  being  suspended  by 
petition  for  rehearing  pending  or  granted.  On  the  whole 
I  feel  bound  to  concur  in  the  opinion  of  Judge  Shepard. 
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1.  Appeal — People  Ccutea — Waiver. — Where  a  criminal  case  for  a 
isdemeanor  is  brought  to  the  Appellate  Court  by  appeal,  and  the  appel- 
lee appears  and  fails  to  move  to  dismiss  the  appeal,  the  question  as  to 
whether  an  appeal  will  lie  from  the  Criminal  Court,  is  waived. 

2.  Criminal  Law — Continuance  to  a  Third  Temh — Under  section 
438  of  the  Criminal  Code,  the  court  has  no  autliority  to  continue  a  cause 
to  a  third  term,  except  it  is  made  to  appear  by  the  oath  or  affirmation 
of  some  one,  that  the  witnesses  for  the  State  are  absent  and  the  mate- 
riality of  their  testimony  shown. 

Memorandnm. — Criminal  law.  Appeal  from  the  Criminal  Court  of 
Oook  County;  the  Hon.  Richard  S.  Tdthill,  Judge,  presiding.  Heard 
in  this  court  at  tlie  March  term,  1898,  and  reversed.  Opinion  filed  April 
6,  1893. 

The  opinion  states  the  case. 

Dona  HOE  &  David,  attorneys  for  appellant. 

Jacob  J.  Kern,  State's  Attorney,  for  defendant. 

Mr.  Justice  Shepard  delivered  the  opinion  of  the 
Court : 

This  cause  has  come  here  by  appeal.  The  appellee  hav- 
ing appciired  in  this  court,  and  not  having  moved  to  dis- 
miss the  appeal,  the  question  as  to  whether  an  appeal  will 
lie  from  the  Criminal  Court  in  a  case  of  this  kind,  is  waived. 
Dinet  v.  The  People,  73  111.  183;  Watson  v.  The  People,  27 
111.  App.  493;  Mohler  v.  The  People,  24  111.  26. 

The  appellant  was  indicted  and  gave  bail  at  the  March 
term,  1891,  of  the  Criminal  Court  of  Cook  County,  being 
charged  with  certain  misdemeanors. 

Not  being  brought  to  trial,  he  appeared  in  court  at  the 
July  term,  1892,  and  demanded  a  trial.  Trial  at  that  term 
being  denied  him  he  appeared  in  court  again,  at  the  August 
term,  1892,  and  demanded  trial. 

Without  any  showing  being  made  on  behalf  of  the  people 
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for  a  continuance  to  a  third  term,  the  court  overruled  the 
motion  for  a  trial  at  the  August  term,  and  of  its  own  motion 
continued  the  cause  until  the  next,  or  September  term. 

On  the  second  day  of  the  September  term,  appellant  again 
appeared  in  court  and  moved  to  be  discharged  for  want  of 
prosecution,  and  in  sup|X)rt  of  such  motion  read  his  aflBdavit, 
wherein,  among  other  things,  what  occurred  in  court  when 
the  demand  for  trial  was  made  at  the  August  term,  was 
stated  as  follows : 

"  That  the  court  asked  the  state's  attorney  if  he  wanted 
the  cause  continued  until  the  next  term,  and  on  receiving 
an  affirmative  answer,  ordered  the  case  continued;  that  his 
attorneys  objected  to  such  continuance  without  a  showing 
being  made  as  required  by  the  statutes.  But  the  court 
stated  that  it  would  require  no  showing;  that  neither  the 
state's  attorney,  nor  any  one  representing  the  prosecution 
made  oath  or  affirmation  that  the  witnesses  for  the  people, 
or  any  of  them,  were  absent  or  unable  to  be  present  at  the 
August  term,  nor  did  any  person  state  to  the  court  on  oath 
or  affirmation,  or  without  oath  or  affirmation  having  been 
made,  that  the  witnesses  for  the  people,  or  any  of  them, 
were  absent  or  unable  to  be  present  at  said  August  term,  A. 
D.  1892,  of  said  court." 

That  affidavit  stands  in  the  record  uncontradicted,  and 
must  therefore  be  taken  as  true.  Nevertheless  the  court 
overruled  appellant's  motion  to  be  discharged. 

At  a  subsequent  date  in  the  said  September  term,  the  ap- 
pellant was  put  on  trial,  found  guilty,  and  fined  $500. 

The  record  while  bringing  up  the  whole  cause,  particu- 
larly challenges  the  correctness  of  the  ruling  of  the  Crimi- 
nal Court  in  refusing  to  discharge  the  appellant,  when 
moved  thereunto  at  the  September  term. 

Section  438  of  the  Criminal  Code  (Kurd's  Eev.  Stat. 
1891),  is  as  follows : 

"Any  person  committed  for  a  criminal,  or  supposed  crim- 
inal matter,  and  not  admitted  to  bail,  and  not  tried  at  or 
before  the  second  term  of  the  court,  having  jurisdiction  of 
the  offense,  shall  be  set  at  liberty  by  the  court,  unless 
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the  delay  shall  happen  on  the  application  of  the  prisoner. 
If  the  court,  at  the  second  term,  shall  be  satisfied  that  due 
exertions  have  been  made  to  procure  the  evidence  for  and 
on  behalf  of  the  people,  and  that  there  are  reasonable 
grounds  to  believe  that  such  evidence  may  be  procured  at 
the  third  term,  it  shall  have  power  to  continue  such  case 
till  the  third  term.  If  any  such  prisoner  shall  have  been 
admitted  to  bail  for  a  crime,  other  than  a  capital  offense,  the 
court  may  continue  the  trial  of  said  cause  to  a  third  term, 
if  it  shall  appear  by  oath  or  affirmation  that  the  witnesses 
for  the  people  of  the  State  are  absent,  such  witnesses  being 
mentioned  by  name,  and  the  court  shown  wherein  their 
testimonv  is  material." 

Here  two  classes  of  cases  are  provided  for.  One,  for  per- 
sons imprisoned  and  not  admitted  to  bail,  and  the  other, 
for  persons  under  bail  and  not  imprisoned.  The  case  at  bar 
belongs  to  the  latter. 

It  is  by  virtue  only  of  the  statutes  of  this  State,  that  the 
offense  with  which  appellant  was  charged,  is  made  punish- 
able. The  same  authority  entitled  him  to  be  discharged 
under  the  circumstances  prescribed  by  the  section  of  the 
statute  above  quoted. 

That  the  circumstances  contemplated  by  the  statute  had 
arisen  in  the  case  of  appellant  seems  very  clear  from  a  read- 
ing of  the  facts  which  we  have  recited. 

Fifteen  full  terms  of  court  had  elapsed  after  his  indict- 
ment and  admission  to  bail,  without  any  effort  having  been 
made  by  the  people  to  bring  him  to  trial.  He  then  a;)- 
peared  at  two  successive  terms  and  demanded  to  be  tried, 
and  a  trial  was  denied  him  without  any  showing  of  reason 
for  a  further  continuance. 

Under  the  last  clause  of  the  section  of  the  statute  quoted, 
the  court  had  no  authority  to  continue  his  cause  to  a  third 
term,  except  it  was  made  to  appear  by  the  oath  or  affirma- 
tion of  some  one  that  the  witnesses  for  the  State  were 
absent  and  the  materiality  of  their  testimony  shown. 

Having  demanded  trial  at  two  successive  terms  after  the 
term  in  which  the  indictment  was  returned  and  bail  given, 
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and  those  terms  having  elapsed  without  a  trial  being 
granted  to  him,  the  appellant  was  entitled  to  have  been  dis- 
charged, on  his  motion  therefor  on  the  coming  in  of  court 
at  the  next  ensuing,  or  third  term,  and  it  was  error  to  put 
the  appellant  on  trial  at  that  term,  Gallagher  v.  The  Peo- 
ple, 88^111.  335;  Watson  v.  The  People,  27  111.  App.  493. 

The  appellant  sl^ould  have  been  discharged  on  his  motion 
made  at  the  September  term. 

,  The  judgment  of  the  Criminal  Court  will  therefore  be 
reversed.   • 


Hooven^  Owens  &  Kentsehler  Co.  t.  Bnrdette.  iMtcre 

1.  Assignment  for  thb  Benefit  of  CKEDTtOBS—PHority  of  Pay- 
ment. — In  the  administration  of  an  insolvent  estate,  it  is  proper  to  place 
tiie  indebtedness  incurred  by  the  assignee,  and  liis  proper  charges  as 
assignee,  paramount  to  the  claims  of  lien  holders  and  general  creditors 
of  the  insolvent  corporation. 

2.  Assignment  for  the  Benefit  of  Creditors— ^cg?ttf!acc?ice  in  Con- 
tinuance of  Business. — Where  the  assignee  of  an  insolvent  estate  con- 
tinued business  under  orders  of  court,  which  were  known  to  and  acqui- 
esced in  by  all  the  lien  holders  and  other  creditors,  the  fair  presumption 
is  that  the  busmess  was  continued  by  the  assignee  under  said  orders,  with 
their  consent  and  approval. 

3.  AssiGNBB — Charges  and  Expenses — Priority. — ^Where  an  assignee 
of  an  insolvent  estate  carried  on  the  business  under  an  order  of  court, 
with  the  acquiesence  of  the  creditors,  t^  uKis  held,  that  under  such  cir- 
cumstances, the  court  might  properly  order  that  the  funds  in  the  hands 
of  the  assignee  should  be  applied  in  the  first  instance  to  the  payment  of 
the  assignee's  charges,  and  to  indebtedness  incurred  by  the  assignee. 

4.  Insolvent  Estates — Priority  of  Lien,  etc.— An  assignee,  under 
the  insolvent  act,  takes  no  greater  rights  as  against  the  vendors  of  prop- 
erty than  his  assignor,  the  vendee,  had.  The  only  creditor  who  can 
attack  a  lien,  valid  as  between  the  parties  to  the  purchase  and  sale,  is  one 
who  has  acquired  some  lien  on,  or  interest  in,  the  property.  Contracts 
of  purchase  and  sale  between  the  insolvent  corporation,  vendee,  and  the 
vendors,  valid  as  between  the  parties,  are  enforceable  against  the 
assignee,  and  the  court  might  properly  preserve  the  Hens  of  the  vendors 
as  against  all  who  are  mere  general  creditors. 

Memorandnm. — Assignment.    In  the  County  Court  of  Cook  CDunty ; 
the  Hon.  Frank  Scales,  Judge,  presiding.    Appeal  from  an  order  direct- 
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m'4  prkjfitT  of  parments.    Hfard  in  this  court  at  the  March  term,  1893, 
and  affirm^HJ.    Opinion  filed  3fay  ^.  1893. 

The  Opinion  states  the  case. 

Kemt  &  Mans,  appellant's  attorneys. 

Texxet,  Chcrch  &  CoFFEEx,  appeUee's  attorneys. 

Mr.  Justice  Shepakd  deliveked  the  opinion  of  the  Cor rx 

The  first  question  presented  by  this  appeal  h  as  to  the 
correctness  of  the  order  appealed  from,  in  placing  the  indebt- 
edness incurred  by  the  assignee,  and  his  proper  charges  as 
assignee,  in  the  administration  of  the  insolvent  estate,  ahead 
of,  and  paramount  to,  the  claims  of  lien  holders  and  general 
cre<litors  of  the  insolvent  corporation. 

It  seems  that  the  assignee  was  authorized,  by  order  of  the 
County  Court,  entered  ver}'  soon  after  the  assignment  Avas 
maile,  to  continue  the  business  of  the  insolvent  corporation, 
and  to  purchase  new  material,  etc.  About  a  week  later 
the  original  assignee  resigned,  and  a  new  one  was  appointed, 
and  on  the  same  day  another  order  was  entered,  in  substance 
as  follows : 

The  order  recites  that  it  appears  to  the  court  that  a  large 
number  of  the  creditors  of  siiid  insolvent  had  lately  met  and 
examined  into  the  affairs  of  the  insolvent,  and  had  concluded 
that  the  business  ought,  for 'the  present,  to  be  continued  by 
the  assignee,  and  that  he  ought  to  be  allowed  to  loan  to  the 
estate  or  borrow  for  the  use  of  said  business,  such  sums  of 
money  as  may  be  necessary  from  time  to  time  to  keep  up 
and  oi)erate  the  same,  and  that  having  heard  the  assignee 
in  oj)on  court,  it  is  ordered  that  the  assignee  be  authorized 
to  continue  the  business  as  in  his  own  judgment  shall  be 
deemed  best  until  the  further  order  of  the  court,  and  to  ad- 
vance to  the  estate  or  borrow  money  for  the  use  of  the  busi- 
ness any  such  sums  as  in  his  judgment  may  be  for  the  best 
interests  of  the  estate  and  the  operation  and  preservation 
thereof,  and  to  issue  receipts  or  certificates  for  any  sums  so 
used,  and  that  .the  same  shall  be  paid,  with  six  per  cent  in- 
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terest,  out  of  any  money  which  may  come  into  his  hands  as 
assignee,  and  the  same  shall  be  a  valid  and  first  lien  upon 
any  of  the  property  or  effects  or  proceeds  thereof  belonging 
to  said  estate,  or  which  may  come  into  the  hands  of  any  as- 
signee; not  affecting,  however,  any  equitable  or  other  right 
or  lien  now  held  by  any  other  party. 

Acting  in  pursuance  of  said  order  and  without  objection, 
to  the  court,  by  any  of  the  creditors,  the  assignee  continued 
the  manufacturing  business  of  the  insolvent  corporation  for 
several  months,  at  a  large  loss,  and  finally  all  the  tangible 
property  of  the  estate  was  sold. 

On  the  question  of  distribution  of  what  is  left  of  the  es- 
tate in  the  hands  of  the  assignee,  which  is  insufficient  to  pay 
the  assignee's  indebtedness  incurred  in  running  the  business 
under  the  orders  of  the  court,  and  the  liens  established  by 
the  County  Court  in  favor  of  certain  creditors  of  the  estate, 
the  controversv  has  arisen. 

The  lien  holders  on  the  one  hand  claim  that  the  order 
appealed  from  is  erroneous  in  subordinating  their  claims  to 
the  assignee's  indebtedness  and  charges;  and  the  general 
creditors,  who  otherwise  will  get  nothing,  insist  that  the 
order  is  erroneous  in  giving  the  lien  holders  any  priority 
whatever,  and  that  they  should  be  treated  as  general  cred- 
itors only.     . 

So  far  as  the  record  shows,  the  order  under  which  the  as- 
signee continued  the  business  was  known  to  and  acquiesced 
in  bv  all  the  lien  holders  and  other  creditors,  and  the  fair 
presumption  frbm  the  recitals  therein,  and  the  subsequent 
proceedings  in  court,  is  that  the  business  was  continued  by 
the  assignee,  under  said  orders,  with  their  consent  and 
approval. 

The  business  was  a  newly  established  and  extensive  manu- 
facturing concern,  and  it  was  not  an  unreasonable  hope  and 
expectation  on  the  part  of  all  interested,  that  if  kept  as  a 
going  concern,  more  could  be  made  for  the  creditors,  includ- 
iAg  the  lien  holders,  than  if  closed  down. 

It  is  not  claimed  that  the  management  of  the  receiver  was 
not  an  honest  ona^  or  that  his  expenses  of  administration  of 
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the  estate  were  unnecessarily  large,  or  were  injudicious, 
except  that  a  loss  resulted.  ' 

Under  such  circumstances  the  court  properly  ordered  that 
the  funds  in  the  hands  of  the  assignee  should  be  applied  in 
the  first  instance  to  the  payment  of  the  assignee's  charges 
and  to  the  indebtedness  incurred  by  the  assignee.  Heise  v. 
Starr,  44  111.  App.  406;  High  on  Keceivers  (2d  edition), 
Sees.  796,  398c,  398d. 

The  fact  that  particular  parts  of  the  property  conveyed  to 
the  assignee  by  the  deed  of  assignment  were  covered  by  liens 
in  favor  of  certain  of  the  creditors,  did  not  aflfect  the  duties 
of  the  assignee  to  those  particular  pieces  of  property.  The 
legal  title  to  all  the  property  passed  to  the  assignee,  and  he 
was  charged  with  the  preservation  of  it  all.  The  lien  hold- 
ers never  obtained  from  the  court  any  order  either  granting 
or  denying  their  petitions  filed  with  reference  to  the  prop- 
erty upon  which  they  claimed  liens,  but  apparently  rested 
content  with  the  reservation  of  the  equitable  right  or  lien  of 
all  parties  expressed  at  the  conclusion  of  the  order  author- 
izing the  receiver  to  carry  on  the  business.  We  do  not  see 
that  such  reservation  gives  them  any  right  to  claim  exemp- 
tion from  the  burdens  incident  to  the  execution  of  that  order 
by  the  assignees. 

The  most  that  can  be  claimed  for  it  is  protection  against 
the  lien  of  certificates  which  might  be  issued  by  the  assignee 
for  borrowed  money ,  of  which  there  are  hone,  and  the  claims 
of  general  creditors  of  the  estate,  which  the  order  appealed 
from,  protects  them  against. 

The  order  approving  the  sale  of  all  the  property,  entered 
January  3,  1893,  provided  that  the  liens  which  should  be 
found  to  exist  should  be  transferred  from  the  property  to  the 
fund  derived  from  the  sale,  but  did  not  operate  to  enlarge 
the  liens.  To  just  the  extent  that  the  property  sold  was 
chargeable  with  the  burdens  of  its  preservation  and  manage- 
ment as  a  part  of  the  entire  property,  the  fund  realized  from 
its  sale  was  chargeable. 

The  next  question  is  the  one  that  is  raised  by  the  general 
creditors  denying  the  right  of  the  so-called  lien-holders  to  a 
preference  over  them.     From  the  record  it  can  hardly  be 


First  District — March  Term,  1893.         119 

Hooven,  Owens  &  Rentschler  Co.  v.  Burdette. 

questioned  that  a-s  between  the  insolvent  corporation  and  the 
lien  holders,  the  latter  were  entitled  to  a  lien  upon  the  par- 
ticular properties  sold  by  them  to  the  insolvent.  That  being 
so,  it  is  well  settled  law  that  the  assignee  took  no  greater 
rights  as  against  the  vendors  than  his  assignor,  the  vendee, 
had.  The  onlv  creditor  who  can  attack  a  lien,  valid  as  be- 
tw^een  the  parties  to  the  purchase  and  sale,  is  one  who  has 
acquired  some  lien  on,  or  interest  in,  the  property.  There 
is  no  such  creditor  here.  The  contracts  of  purchase  and  sale 
between  the  insolvent  corporation,  vendee  and  the  vendors, 
lien  holders,  were  valid  as  between  the  parties,  and  were  en- 
forceable against  the  assignee,  and  the  court  properly  pre- 
served the  liens  of  the  vendors  as  against  all  who  were  mere 
general  creditors. 
The  order  of  the  County  Court  should  be  affirmed. 

Waterman,  J. 

I  assent  to  the  affirmance  of  the  order  of  the  County 
Court,  because  it  does  not  appear  that  appellants,  before  the 
assignee  had  incurred  the  indebtedness  by  which  the  estate 
is  substantially  devoured,  pressed  upon  and  obtained  from 
the  court  a  decision  upon  their  petition  for  a  surrender  to 
them  of  the  goods  they  had  sold  in  accordance  with  their 
equitable  claim  thereto. 

The  filing  of  a  petition  does  not  necessarily  give  a  court 
any  knowledge  of  the  contents  thereof.  No  court  can  be 
presumed  to  be  aware  of  what  is  contained  in  papers  tiled 
with  it,  unless  its  attention  is  specially  directed  thereto,  and 
it  required  to  make  an  order  thereon. 

When  the  case  shall  be  presented  that  a  party  holding 
the  equitable  title  to  property,  claims  the  same  from  the 
assignee  of  an  insolvent  debtor,  and  filing  his  petition  for  an 
enforcement  of  his  equitable  rights,  the  County  Court  shall 
deny  the  same,  and  the  assignee  shall  seek  to  have  the  gen- 
eral expenses  of  administration,  thereafter  incurred,  charged 
upon  the  proceeds  of  such  property,  the  equitable  title  to 
which  shall  be  found  to  have  been  in  such  petitioner,  a  case 
will  be  presented  in  which  the  decision  in  this  case  will  not 
be,  as  I  understand,  authority. 
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Clough  et  al.  y.  Kyne  et  al. 


1.  Bill  of  Exceptions— Cc)*h>icafe  that  it  Contains  all  of  the  Evi- 
dence.— Where  the  certificate  of  the  trial  judge  to  the  bill  of  exceptions 
does  not  purport  to  say  that  nothing  else  than  what  appears  in  the  bill 
of  exceptions,  as  presented  to  this  court,  was  presented  by  way  of  evi- 
dence to  the  court  below,  it  will  be  presumed  that  there  was  other 
evidence  heard  on  the  trial  sutticient  to  justify  the  judgment  of  that 
court. 

Memorandnm. — Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  Jonas  Hutchinson,  Judge,  presiding.  Heard  in  this  court  at  the 
March  term,  1898,  and  affirmed.    Opmion  filed  May  24,  1893. 

The  opinion  states  the  case. 

Osborne  Bros.  &  Bdrgett,  attorneys  for  appellants. 

RuNYAN  &  EuNYAN,  attomeys  for  appellees. 

Mr.  Justice  Shepard  delivered  the  opinion  of  the 
Court. 

Under  the  well-settled  rule  that  where  the  certificate  of 
the  trial  judge  to  the  bill  of  exceptions  does  not  purport  to 
say  that  nothing  else  than  what  appears  in  the  bill  of  excej)- 
tions,  as  presented  to  this  court,  was  presented,  by  way  of 
evidence,  to  the  court  below,  it  will  be  presumed  that  there 
was  other  evidence  heard  on  the  trial  sufficient  to  justify 
the  judgment  of  that  court.  Elkins  v.  Wolfe,  44  111.  App. 
376,  and  cases  there  cited;  Hall  v.  Cox,  44  111.  382. 

The  original  bill  of  exceptions  was  made  a  part  of  the 
record  in  this  court,  by  stipulation  of  parties,  and  a  careful 
examination  of  it  fails  to  reveal  any  words  anywhere,  from 
which  we  may  see,  or  infer,  that  it  contains  all  the  evidence. 
The  legal  presumption  referred  to,  therefore,  arises  and 
binds  us. 

The  judgment  of  the  Superior  Court  will  therefore  be 
affirmed. 
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Scott  et  al.  y.  John  McMenamin^  a  Minor^  .etc. 

1.  NEGUaENCE — Of  Infants, — Where  the  question  of  the  negligence 
of  an  infant  arises,  the  circumstances  in  evidence  are  always  to  be  taken 
into  consideration,  and  the  inquiry  is  whether  the  minor  exercised  such 
care  as,  under  the  circumstances,  might  be  exi>ected  from  one  of  his  age 
and  intelligence. 

2.  Neoligence — Duty  of  Master, — The  duty  of  a  master  is  to  use 
reasonable  and  ordinary  care  not  to  subject  his  servant  to  extraordinary 
and  imreasonable  danger. 

Memorandam. — Action  for  personal  injiu-ies:  In  the  Superior  Court 
of  Cook  County;  the  Hon.  Jonas  Hutchinson,  Judge,  presiding. 
Declaration  in  case;  plea,  not  guilty;  trial  by  jury;  verdict  and  judgment 
for  plaintiff;  appeal  by  defendant.  Heard  in  this  court  at  the  March 
term,  A.  D.  1893;  reversed  and  remanded.    Opinion  filed  June  20,  1893. 


Appellants'  Brief,  Partridge  &  Partridge,  and  Duncan  & 

Gilbert,  Attorneys. 

It  has  been  so  often  affirmed  and  is  so  well  established, 
that  the  master  is  not  guarantor  of  the  safety  of  machinery 
which  he  puts  into  the  hands  of  his  servants,  and  is  respon- 
sible only  when  he  has  failed  to  employ  reasonable  care  and 
skill  in  its  selection,  that  we  content  ourselves  with  a 
reference  to  a  few  recent  cases  recognizing  the  principle. 
Cooley  on  Torts,  p.  557,  Note  1. 

"  As  respects  his  duty  toward  an  employe  in  his  service, 
the  employer  is  not  bound  to  provide  absolutely  safe  ma- 
chinery. The  law  imposes  upon  the  employer  only  the  ob- 
ligation to  use  reasonable  and  ordinary  care  and  diligence 
in  providing  suitable  and  safe  machinery."  Camp  Point 
Mfg.  Co.  V.  Ballon,  Admr.,  71  111.  417-421;  see  also,  Chi- 
cago, K.  I.  &  P.  Ry.  Co.  V.  Lonergan,  118  111.  48;  Shearman 
&  Redf.  on  Neg.,  Sec.  87. 

Morris  St.  P.  Thomas  and  W.  S.  Johnson,  attorneys  for 
appellee. 
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Mb.  Justice  Watehmajt  delivered  the  opinion  of  the 
Court. 

Appellee,  einployed  by  appellants  to  run  an  elevator  in 
their  store,  and  directed  by  them  to  keep  the  "  cab  "  clean, 
was  injured  while  standing  in  a  shaft,  by  the  descent  of  the 
weights  belonging  to  another  elevator.  He  was  at  the  time 
engaged  in  cleaning  the  cab  of  the  elevator  of  which  he  had 
charge. 

Appellee  appears  to  have  been  sixteen  years  old  at  the 
time  of  the  accident;  he  had  lived  upon  a  farm  in  New  York 
State, and  in  De  Kalb  County,  Illinois,  and  had  been  in  charge 
of  this  elevator  from^  the  middle  of  December,  1889,  until 
the  following  first  of  February,  when  he  was  injured. 

There  was  a  good  deal  of  evidence  bearing  upon  the  ques- 
tion of  whether  the  plaintiff  in  respect  to  the  duty  and  situ- 
ation which  led  to  the  accident,  had  exercised  such  care  and 
caution  as  was  to  be  expected  from  a  person  of  his  years  and 
intelligence;  and  upon  this  subject  it  was  important  that  the 
jury  should  be  correctly  instructed. 

Upon  this,  at  the  instance  of  appellee,  the  court  gave  the 
following  instruction : 

"2.  The  jury  are  instructed  that  in  determining  the 
relative  degrees  of  care,  or  want  of  care,  manifested  by  the 
parties  at  the  time  of  the  injury  in  this  case,  the  age  and 
discretion  of  the  plaintiflf,  John  McMenamin,  are  proper 
subjects  of  inquiry  for  the  jury.  The  law  does  not  require 
that  a  person  of  the  age  of  John  McMenamin  shall  exercise 
the  same  degree  of  care  and  caution  as  a  person  of  maturer 
years,  but  only  such  care  and  caution  as  a  person  of  his  age, 
intelligence  and  discretion,  would  naturally  and  ordinarily 
use  under  like  circumstances." 

Where  the  question  of  the  negligence  of  an  infant 
arises,  the  circumstances  in  evidence  are  always  to  be  taken 
into  consideration,  and  the  inquiry  is  whether  the  minor 
(exercised  such  care  as  under  the  circumstances  might  be 
expected  from  one  of  his  age  and  intelligence.  City  of 
Chicago  V.  Keefe,  114  111.  222,  229. 

The  statement  that  the  law  "  does  not  require  that  a  per- 
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son  of  the  age  of  John  McMenamin  shall  exercise  the  same 
degree  of  care  and  caution  as  a  person  of  maturer  years," 
even  in  connection  with  what  followed,  was,  to  say  th6  least, 
misleading;  and  the  same  may  be  said  of  the  expression, 
"  at  the  time  of  the  injury;"  the  matter  under  considera- 
tion, in  this  regard,  was  more  especially  the  care  exercised 
when  the  plaintiff  went  into  the  place  of  danger. 

The  following  was  also  given  at  the  instance  of  appellee  : 

"  The  jury  are  instructed,  as  a  matter  of  law,  that  it  was 
the  duty  of  the  defendants,  so  far  as  practicable,  to  furnish 
the  plaintiff  a  reasonably  safe  place  in  which  to  do  the  work 
for  which  he  w;as  employed." 

The  duty  of  a  master  is  to  use  reasonable  and  ordinary 
care  not  to  subject  his  servant  to  extraordinary  and  unrea- 
sonable danger.  C,  K.  I.  &  P.  K.  R.  Co.  v.  Lonergan,  118 
111.  49;  Chicago  Rolling  Mill  Co.  v.  Monka,  4  Brad.  664; 
Heyer  v.  Salsbury,  7  Brad.  93;  Cooley  on  Torts,  557,  Note  1. 

The  vice  of  the  instruction  consists  not  so  much  in  it  as 
a  proposition  of  law,  as  in  its  inapplicability  to  the  case 
under  consideration. 

The  judgment  of  the  Superior  Court  is  reversed  and  the 
cause  remanded. 


The  Bice  and  Ballen  Malting  Company  y.  Paulsen. 

1.  Master  and  Servant — Duty  of  Employer, — It  is  the  duty  of  an 
employer  to  use  reasonable  diligence  to  secure  for  the  use  of  his  em- 
ployes, safe  appliances  with  which  to  prosecute  their  work. 

2.  Master  and  Servant — Rights  of  an  Employe. — An  employe  has  a 
right  to  act  upon  the  theory  that  his  employer  has  used  reasonable  dili- 
gence to  provide  safe  appliances,  and,  himself  exercising  ordinary 
care,  if  his  attention  has  not  been  called  to  a  defect  or  danger,  and  the 
same  is  not  obvious,  he  is  not  chargeable  with  notice  of  insecurities 
which  could  only  be  discovered  by  a  careful  inspection. 

8.  Fellow-Servants — Notice  of  Defect  in  Master. — If  an  injury  is 
due  to  the  negligence  of  a  fellow-servant,  the  master  having  had  notice 
of  the  defect  from  which  the  accident  occiured,  the  rule  that  tlie  em- 
ploye assumes  the  risk  of  injury  from  the  acts  of  fellow-servants,  does 
not  apply. 
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4.  Care  akd  Keouoexce — Obligation  to  Use  Reasonable  Care  Can 
Not  Be  Delegated — FeUoiC'Servants. — The  obligation  to  use  reasonable 
care  injfumishing  appliances  for  the  use  of  employes,  is  one  that  can 
not  be  delegated  so  as  to  absolve  the  master  from  responsibility  for  neg- 
ligence, and  if  such  care  is  not  used,  and  the  ser\'ant  is  injured  because 
of  insufficient  and  unreasonably  insecure  appliances,  he,  having  no  no- 
tice of  the  defective  condition,  may  recover  notwithstanding  the  defect 
arose  from  the  negligence  of  a  fellow-servant. 

MemorandaiD. — Case.  In  the  Circuit  Court  of  Cook  County;  the 
Hon.  Frank  Baker,  Judge,  presiding.  Declaration  for  personal  inju- 
ries; plea  of  not  guilty;  trial  by  jury;  verdict  and  judgment  for  plaintiiT; 
appeal  by  defendant.  Heard  in  this  court  at  the  March  term,  A.  D.  1893, 
and  affirmed.    Opinion  filed  June  14, 1893. 

The  opinion  states  the  case. 

TV.  J.  Dunne,  attorney  for  appellant, 

No  appearance  for  appellee. 

Mr.  Justice  Waterman  delivered  the  opinion  of  the 
Court. 

Appellee  was  injured  while  working  for  appellant  in  the 
construction  of  a  malt  elevator.  The  circumstances  attend- 
ing his  injury  were,  that  in  descending  from  a  bin  upon 
which  he  was  at  work  as  a  carpenter,  he  being  upon  a  scaf- 
fold, laid  down  upon  it,  and  holding  to  the  outer  plank 
thereof,  endeavored  to  reach  with  his  feet  a  ladder  below, 
by  which  workmen  went  up  and  down;  that  while  thus  doing, 
the  plank  to  which  he  was  holding,  not  being  fastened, 
slipixjd  oflf  and  he  fell  with  it,  breaking  his  leg.  The  scaf- 
fold was  constructed  by  appellant  for  the  use  of  its  workmen 
engaged  upon  the  elevator. 

There  was  evidence  that  appellant's  foreman,  on  the  morn- 
ing of  the  accident,  had  been  told  that  the  scaffold  was  not 
tit  for  use,  one  of  the  planks  having  tipped  when  stepped 
upon  by  another  employe.  It  seems  to  have  been  constructed 
not  by  the  carpenters  there  employed,  but  by  laborers 
working  under  the  direction  of  a  foreman. 

The  ladders  and  scaffolds  were  built  up  and  placed  as  the 
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work  progressed.  There  were  inside  the  bin,  upon  which 
plaintiflf  was  at  work,  iron  steps  by  which  he  might  have 
descended. 

The  jury  returned  a  verdict  of  §1,000  for  the  plaintiff. 
Upon  this  there  was  judgment,  from  which  this  appeal  is 
prosecuted. 

It  is  the  duty  of  an  employer  to  use  reasonable  diligence 
to  secure  for  the  use  of  his  employes  reasonably  safe  appli- 
ances with  which  to  prosecute  their  work.  Wood  on  Mas- 
ter and  Servant,  Sec.  229;  Sjaearman  &  Redfield  on  Negli- 
gence, Sec.  87,  92;  Camp  Point  Mfg.  Co.  v.  Ballon,  71  111.  417. 

In  the  present  case  the  master  was  informed  that  the  plat- 
form supplied  for  the  use  of  the  plaintiff  was  dangerous, 
while  appellee  does  not  appear  to  have  had  any  notice  of  its 
defective  condition.  True,  he  might  by  a  careful  inspection 
have  ascertained  that  the  plank  he  took  hold  of  was  unfast-. 
ened,  but  there  was  no  evidence  that  impresses  us  that  under 
the  circumstances,  a  failure  so  to  do  was  a  neglect  to  exercise 
ordinary  care.  An  employe  has  a  right  to  act  upon  the  the- 
ory that  his  employer  has  used  reasonable  diligence  to  pro- 
vide reasonably  safe  appliances,  and,  himself  exercising 
ordinary  care,  if  his  attention  has  not  been  called  to  a  defect 
or  danger,  and  the  same  is  not  obvious,  he  is  not  chargeable 
with  notice  of  insecurities  which  could  only  be  discovered 
by  a  careful  ins])ection.  Wood  on  Master  and  Servant,  Sec. 
332-385;  Pattei-son  v.  Pittsburg  R.  K  Co.,  76  Penn.  St.  389; 
Fort  Wayne  R.  R.  v.  Gildersleeve,  33  Mich.  138;  Tudor  Iron 
Works  V.  Weber,  31  111.  App.  306. 

Even  if,  as  is  urged,  the  injury  to  appellee  was  due  to  the 
negligence  of  a  feUow-servant,  the  master  having  had  notice 
of  the  defect  from  which  the  accident  occurred,  the  rule 
that  the  employe  assumes  the  risk  of  injury  from  the  acts 
of  fellow-servants,  does  not  apply.  Chicago  &  N.  W.  R.  R. 
Co.  V.  Sweet,  45  111.  197;  Chicago,  C.  &  I.  C.  C.  R.  R.  Co.  v. 
Troesch,  68  111.  545;  Noyes  v.  Smith,  28  Vt.  59;  Pullman 
Palace  Car  Co.  v.  Laack,  41  111.  App.  34;  same  v.  same,  32 
N.  E.  285;  Chicago  Consolidated  BottHng  Co.  v.  Miltton,  41 
111.  App.  154,  156. 
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The  obligation  to  use  reasonable  care  in  furnishing  appli- 
ances for  the  use  of  employes,  is  one  that  can  not  be  delegated 
so  as  to  absolve  the  master  from  responsibility  for  negli- 
gence in  this  regard,  and  if  such  care  is  not  used,  and  the 
servant  is  injured  because  of  insufficient  and  unreasonably 
insecure  appliances,  he,  having  no  notice  of  the  defective 
condition,  may  recover,  notwithstanding  the  defect  arose 
from  the  negligence  of  a  fellow-servant.  Pullman  Palace 
Car  Co.  V.  Laack,  eupra;  Tudor  Iron  Works  v.  Weber, 
supra. 

While  it  is  true  that  appellee  might  have  descended  by 
the  steps  inside  the  bin,  it  does  not  appear  that  such  mode 
of  descent  had  been  pointed  out  to  him  as  the  one  to  use, 
while  it  was  shown  that  the  way  he  made  use  of,  was  one 
intended  by  appellant  for  his  use,  and  one  which  appellant 
knew  its  employes  were  making  use  of. 

The  court  might  properly  have  given  some  of  the  refused 
instructions  asked  by  appellant;  yet,  taking  the  instructions 
given,  as  a  whole,  we  think  that  they  fairly  presented  the 
law  applicable  to  the  case;  the  damages  are  not  excessive, 
and  the  judgment  of  the  Circuit  Court  is  affirmed. 


Anna  Xonteath  v.  Robert  Monteath. 

1.  Divorce— TTt/Z/wi  i)eserfion.— The  statute  assigns  as  one  of  the 
causes  for  divorce,  tliat  either  party  "  has  willfully  deserted  or  absented 
himself  or  herself  from  the  husband  or  wife,  without  any  reasonable 
cause,  for  the  space  of  two  years; "  but  it  does  not  require  that,  dtiring 
these  two  years,  the  deserted  wife  shall  be  all  the  time  willing  and  ready 
to  receive  and  live  with  the  erring  husband. 

•  Memorandnm. — Divorce.  In  the  Superior  Court  of  Cook  County; 
the  Hon.  Philip  Stein,  Judge,  presiding.  Appeal  from  a  decree  of  the 
Circuit  Court  dismissing  the  bill.  Heard  in  this  court  at  the  March  term, 
1898.  Reversed  cmd  remcmded,  with  directions.  Opinion  filed  April  19, 
1898. 

The  opinion  states  the  case. 
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Kino  &  Gross,  attorneys  for  appellant. 

No  appearance  for  appellee. 

Mb.  Justice  Waterman  delivered  the  opinion  of  the 

(JOTTRT. 

Appellant,  on  the  11th  day  of  October,  1892,  filed  her  bill 
asking  for  a  divorce  from  appellee.  She  clearly  proved  the 
alleged  marriage,  and  that  appellee,  without  any  reasonable 
cause,  deserted  her  when  she  was  about  to  become  the 
mother  of  his  child;  and  also  that  appellee  had  not  since 
returned,  qgntributed  toward  her  support,  or  communicated 
Avith  her. 

Having  shown  this  much,  appellant,  upoii  being  interro- 
gated by  the  court,  said :  "  My  husband  left  me  in  Novem- 
ber, 1889.  I  would  not  be  willing  to  live  with  him  if  he 
returned,  under  the  conditions  he  left  me  in.  I  would  not 
be  willing  to  live  with  him  now.  I  would  not  live  with  him 
if  he  returned  and  provided  a  home  for  me  and  the  child." 

Question:  "  Now,  up  to  the  time  you  had  a  right,  to  a 
decree  under  the  law,  would  you  have  been  willing  to  live 
with  him  if  he  had  returned  and  provided  a  home  for  you 
and  the  child  ? "  A.  "  No,  I  never  want  to  see  him  again; 
he  never  made  an  offer  to  me  since  he  deserted  me,  up  to 
the  present  time,  to  provide  a  home  for  me,  or  to  maintain 
me  or  my  child." 

Thereupon  the  court  declined  to  hear  further  evidence, 
and  of  its  own  motion  dismissed  the  complainant's  bill  for 
want  of  equity. 

This  action  of  the  court  seems  to  have  been  predicated 
upon  the  opinion  that  the  state  of  mind  of  the  complainant 
at  the  time  of  hearing  this  cause,  December  17,  1892,  her 
feeling  at  that  time  toward  her  husband,  and  her  unwilling- 
ness to  receive  and  live  with  him,  was  a  matter  to  be  taken 
into  consideration  in  determining  whether  she  had  made  out 
a  case  entitling  her  to  a  divorce. 

The  statute  assigns  as  one  of  the  causes  for  divorce  that 
either  party  "  has  willfully  deserted  or  absented  himself  or 
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herself  from  the  husband  or  wife,  without  any  reasonable 
cause,  for  the  space  of  two  years; "  it  does  not  require  that 
during  these  two  years  the  deserted  wife  shall  be  all  the 
while  willing  and  ready  to  receive  and  live  with  the  erring 
husband. 

The  question  involved  in  such  a  case  as  this  is  not  what 
was  the  state  of  feeling  of  the  wife  toward  her  husband  dur- 
ing the  period  of  desertion,  but  what  has  the  husband  done 
which  constitutes,  under  the  statute,  a  willful  desertion, 
without  any  reasonable  cause,  for  the  period  of  two  years. 
There  was  in  this  case  nothing  tending  to  show  that  the 
desertion  was  with  her  consent  or  by  arrangement,  or  that 
the  husband  had  absented  himself  with  an  intent  to  return, 
or  with  any  intent  other  than  that  shown  by  his  acts. 

Under  such  cii'cumstances,  how  she  may  have,  during  the 
statutory  tAvo  years  or  thereafter,  felt  toward  him,  is  imma- 
terial. What  she  might  have  done  had  he  returned,  is 
entirely  conjectural;  she  may  now  be  entirely  mistaken  as  to 
W'hat  she  would  have  done  under  such  circumstances.  No 
person  knows  what  he  would  have  done  under  conditions  in 
whicli  he  was  never  placed.    ' 

The  decree  of  the  Superior  Court  is  reversed  and  the 
cause  remanded,  with  directions  to  hear  the  complainant's 
case  and  to  render  a  decree  therein  upon  the  pleadings  and 
evidence,  not  inconsistent  with  this  opinion. 


World's  Columbian  Exposition  Co.  y.  Brennan. 

1.  City  axi>  Villages— Con^roZ  Over  Streets,— The  control  over  the 
streets  of  a  city  to  open,  close  or  permit  obstructions  of  them  in  the  in- 
terest of  the  public,  for  whose  use  they  exist,  is,  under  certain  regula- 
tions, in  this  State,  vested  in  the  city  government. 

2,  City  and  Villages— Facaiingr  or  Obstructing  Streets — Special 
Damage, — If  the  property  owner  sustain  special  damage  by  reason  of  the 
acts  of  the  city  authorities  in  vacating  or  obstructing  a  street,  the  statute 
provides  a  means  by  which  such  damage  may  be  ascei'tained  and  he 
obtain  compensation  therefor. 
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8.  Streets — Rights  of  Abutting  Otcner*— An  owner  has  not  a  right 
to  the  perpetual  maintenance  of  a  street  upon  which  his  property  abuts ; 
although  he  may  be  entitled  to  recover  damages  because  of  the  vacation 
of  the  street  by  the  municipal  authorities. 

4.  Injunctions — Object  of  Interlocutory,  etc, — ^The  sole  object  of  an 
interlocutory  injunction,  is  to  preserve  the  subject  in  controversy  in  the 
condition  it  then  is.  It  can  not  be  used  for  the  purpose  of  compelling 
the  defendant  to  undo  what  he  has  already  done. 

5.  Injunctions — Appropriate  Functions — Preventive  Relief. — The 
appropriate  function  of  an  injunction  is  to  afford  preventive  relief,  not 
to  restore  parties  to  that  of  which  they  have  already  been  deprived. 

Memorandam. — ^In  chancery.  In  the  Circuit  Court  of  Cook  County; 
the  Hon.  Lorin  C.  Collins,  Judge,  presiding.  Bill  for  injunction.  Ap- 
peal from  an  order  granting  the  same.  Heard  in  this  court  at  the  March 
term,  A.  D.  1893,  and  reversed.    Opinion  filed  March  18,  1898. 

The  opinion  states  the  case. 

Appellant's  Bbief,  Walker  &  Eddy,  Attorneys. 

The  sole  object  of  an  interlocutory  injunction  is  to  pre- 
serve the  subject  in  controversy  in  its  then  condition,  and, 
Avithout  determining  any  question  of  right,  merely  to  pre- 
vent the  further  perpetration  of  wrong,  or  the  doing  of  any 
act  whereby  the  right  in  controversy  may  be  materially 
injured  or  endangered.  It  ean  not  be  used  for  the  purpose 
of  taking  property  out  of  the  possession  of  one  party  and 
putting  it  into  the  })ossession  of  another,  nor  does  it  go  to 
the  extent  of  ordering  defendant  to  undo  what  he  has 
already  done,  since  it  might  thereby  be  productive  of  as 
much  injury  to  defendant  as  that  of  which  the  party 
aggrieved  complains.  The  jurisdiction,  'tiierefore,  being  ex- 
ercised to  prevent  the  further  continuance  of  injurious  acts, 
rather  than  to  undo  what  has  already  been  done,  on  an 
interlocutory  application  for  an  injunction,  courts  of  equity 
will  only  act  prospectively,  and  will  interpose  only  such 
restraint  as  may  suffice  to  stop  the  mischief  complained  of 
and  preserve  matters  in  statu  qtio.  High,  Injunctions,  Sec. 
4;  Murdock's  Case,  2  Bland,  461;  Bosiey  v.  Susquehanna 
Canal,  3  Bland,  63;  Farmers  R.  Co.  v.  Reno,  O.  C.  &  F.  R. 
Co.,  63  Pa.  St.  224;  Washington  University  v.  Green,  1  Md. 

VokU9 
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Ch.  97;  Audenried  v.  Philadelphia  &  R.  R.  Co.,  68  Pa.  St. 
870;  Blakemore  v.  Glamorganshire,  etc.,  1  MyL  &  IL  154. 

James  P.  Boor,  attorney  for  appellee. 

Mb.  Juotiob  Watebmak  dkuveekd  the  opiniok  op  the 

CoUET. 

Appellee  filed  in  the  Circuit  Court  a  bill  alleging  that  he 
is  the  lessee  of  fifty  feet  on  the  southeast  corner  of  Stony 
Island  avenue  and  68th  street,  and  has  thereon  commodious 
buildings,  in  which  he  carries  on  the  saloon  and  restaurant 
business,  and  also  rents  to  lodgers  rooms  above  those  in 
which  his  saloon  and  restaurant  is  situated;  that  for  more 
than  fifteen  years  last  past,  68th  street  has  been  an  open  pub- 
lic highway,  and  that  Stony  Island  avenue  is  one  of  the 
leading  north  and  south  public  thoroughfares;  that  the 
greater  portion  of  his  business  is  derived  from  persons  who 
pass  along  68th  street  in  front  of  his  premises;  that  on  the 
33d  of  January,  1893,  the  common  council  of  the  city  of 
Chicago  passed  an  ordinance  by  which  an  attempt  is  made 
to  close  up  68th  street,  and  prevent  its  enjoyment  by  him, 
the  said  complainant,and  that  thereupon  the  World's  Colum- 
bian Exposition  Company,  proceeded  to,  and  did  obstruct  said 
68th  street,  by  erecting  across  the  same  a  tight  board  fence 
eight  feet  high,  about  twenty-four  feet  from  his,  complain- 
ant's/said  premises;  whereby  his  business  has  been  greatly 
injured  and  his  property  greatly  depreciated  in  value.  The 
complainant  therefore  prayed  that  the  city  of  Chicago  and 
the  World's  Columbian  Exposition  Company  be  perpetually 
enjoined  and  restrained  from  further  obstructing  the  said 
68th  Street  by  the  continuance  of  said  fence  or  otherwise, 
and  that  they  be  commanded  to  remove  said  fence,  to  the 
end  that  68th  street  shall  be  and  remain  an  open  and  free 
public  highway. 

The  Columbian  Exposition  Company  answered  the  bill, 
admitting  that  it  had  temporarily  closed  up  68th  street,  as 
alleged;  that  the  same  was  done  in  pursuance  of  an  ordi- 
nance of  the  city  of  Chicago,  whereby  it,  said  Exposition 
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Company,  was  given  leave,  temporarily,  to  close  up  the  said 
street,  such  closing  being  necessary  for  the  proper  carrying 
on  of  a  great  public  enterprise  in  which  it  is  engaged,  and 
essential  to  the  safety  of  the  public. 

Upon  the  coming  in  of  the  answer,  the  court  entered  an 
interlocutory  order,  enjoining  the  city  of  Chicago  and  the 
World's  Columbian  Exposition  Company,  until  the  further 
order  of  the  court,  from  obstructing  68th  street  between 
Stony  Island  avenue  and  the  waters  of  Lake  Michigan, 
"  with  the  fence  now  there,  or  any  other  illegal  obstruc- 
tions," and  from  preventing  the  use  of  68th  street  by  the 
general  public. 

The  control  over  the  streets  of  a  city  to  open,  dose  or  per- 
mit obstructions  of  them  in  the  interest  of  the  public,  for 
whose  use  they  exist,  is,  under  certain  regulations,  in  this 
State,  vested  in  the  city  government.  Cairo  &  V.  Ky.  Co.  v. 
People,  92  111.  170;  Chicago  and  Union  Bldg.  Asm.,  102  111. 
379;  Meyer  v.  Village  of  Teutopolis,  131  IlL  562;  Carney  v. 
MarseiUes,  136  111.  407. 

If  the  property  owner  sustains  special  damage  by  reason 
of  the  acts  of  the  city  authorities  in  vacating  or  obstructing 
a  street,  the  statute  provides  a  means  by  which  such  dam- 
ages may  be  ascertained,  and  he  obtain  compensation 
therefor.  An  owner  has  not  a  right  to  the  perpetual  main- 
tenance of  a  street  upon  which  his  property  abuts,  although 
he  may  be  entitled  to  recover  damages  because  of  the  vaca- 
tion of  the  street  by  the  municipal  authorities.  Meyer  v. 
Tillage  of  Teutopolis,  ^ujpra;  Dillon  on  Municipal  Corpo- 
rations, Sec.  666. 

In  the  present  case  the  obstruction  complained  of,  it  ap- 
pears, is  designed  by  all  the  defendants  to  be  only  of  a 
temporary  character,  and  such  obstruction  also  appears, 
from  a  consideration  of  the  bill,  answer  and  aflSdavits  pre- 
sented to  the  court,  to  have  been  necessary  to  the  safety  of 
the  public. 

Without  reference  to  what  relief  the  complainant  might 
have  been  entitled  to  on  a  final  hearing,  his  bill  presented 
no  case  for  an  interlocutory  injunction.  The  obstruction 
complained  of  was  already  existing,  and  the  court  had  no 
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power  by  an  interlocutory  order  to  compel  its  removal. 
The  sole  object  of  an  interlocutory  injunction,  is  to  preserve 
the  subject  in  controversy  in  the  condition  it  then  is;  it  can 
not  be  used  for  the  purpose  of  compelling  the  defendant  to 
undo  what  he  has  already  done.  High,  Injunctions,  Sec.  4; 
Murdock's  Case,  2  Bland,  461;  Bosley  v.  Susquehanna  Ca- 
nal, 3  Bland,  63;  Farmers'  R.  Co.  v.  Reno,  O.  C.  &  P.  R.  Co., 
63  Pa.  St.  224;  Washington  University  v.  Green,  1  Md.  Ch, 
97;  Audenried  v.  Philadelphia  &  R.  R.  Co.,  68  Pa.  St.  370; 
Blakemore.v.  Glamorganshire,  etc.,  1  Myl.  &  K.  154. 

The  appropriate  function  of  an  injunction  is  to  afford 
preventive  relief,  not  to  restore  parties  to  that  of  which  they 
have  already  been  deprived.  High  on  Injunctions,  Sec.  23; 
Wangelin  v.  Goe,  50  111.  459;  2  Story's  Eq,  Jurisprudence, 
Sec.  861;  Dunning  v.  City  of  Aurora,  40  111.  481;  Menard  et 
al.  V.  Hood,  68  111.  121;  Fisher  v.  Board  of  Trade,  80  111. 
85;  Baxter  v.  Board  of  Trade,  83  HI.  146;  Clark  v.  Donald- 
son, 104  111.  639;  Atty.  Genl.  v.  New  Jersey  R.  R.  Co.,  2 
Green's  Ch.  136. 

The  order  of  the  court  below,  enjoining  the  defendants,  is 
reversed. 
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1.  Forfeiture — In  Courts  of  Equity. — It  is  undoubtedly  a  rule  with 
coxirts  of  equity  not  to  enforce  either  a  penalty  or  a  forfeiture. 

9.  Taxes — Presumption  of  Payment  by  Owner, — Where  it  appears 
by  an  abstract  of  title,  that  for  more  than  forty  years  lands  have  not 
been  sold  or  forfeited  for  taxes,  save  for  those  of  two  years,  and  that 
during  this  period  there  has  been  but  one  record  title  to  such  lands,  and 
no  title  adverse  known  to  have  been  held  or  asserted,  a  fair  presumption 
arises  that  the  taxes  upon  such  premises  have,  during  such  term,  been 
paid  by  those  claiming  under  such  record  title. 

8.  Conveyances— ^ncienf  Deeds. — Deeds  of  conveyance  forty  years 
old,  are  entitled  to  be  considered  as  ancient  documents,  of  the  execution 
of  which  no  further  proof  is  required. 

4.  Ancient  Documents — Proof. — It  is  enough  to  entitle  a  document 
to  be  admitted  in  evidence  to  show  that  it  bears  upon  its  face  marks  of 
having  been  executed  at  least  thirty  years  before,  and  that  it  comes 
from  the  custodians  who  would  have  possession  of  it  if  it  were  genuine. 
8uch  a  document  proves  itself. 
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5.  Deeds — Proof  of  Ancient  Deeds, — To  entitle  a  deed  to  be  admitted, 
some  evidence  in  addition  to  proof  of  antiquity  is  required.  Where  pos- 
session has  accompanied  it,  that  of  itself  furnishes  sufficient  evidence  of 
its  authenticity  to  entitle  it  to  be  read  without  further  proof,  if  it  be 
more  than  thirty  years  old;  possession  is  not,  however,  essential  to  ad- 
missibility; other  things  equivalent  to  it,  or  explanatory  matter  clearly 
indicating  ownership  may  justify  its  admission. 

6.  Abstract — Title  Free  from  Reasonable  Doubt, — ^Where  an  ab- 
stract of  title  showed  several  deeds  for  more  than  forty  years  recorded 
in  the  proper  office,  and  numerous  recorded  transactions  of  large  impor- 
tance running  through  a  period  of  many  years  under  them,  the  taxes 
having  apparently  been  paid  by  the  claimants  thereunder,  and  no  hostile 
title  being  shown  to  have  ever  existed  or  been  asserted,  it  vxis  hdd, 
that  so  far  as  these  deeds  were  concerned  the  abstract  showed  a  title 
free  from  reasonable  doubt. 

7.  Contract — Wai'oer  of  Provisions  by  an  Attorney, — An  attorney, 
as  such,  has  no  power  to  waiye  the  requirements  of  a  contract  and 
make  a  new  bargain  for  his  client;  so  held  where  a  contract  required  the 
furnishing  of  an  abstract  showing  a  title  free  from  material  defects,  and 
a  conveyance  of  a  good  title,  free  from  reasonable  doubts. 

8.  Tender  op  a  Deed — When  Unnecessary. — Where  a  vendee  objects 
to  the  title,  a  tender  of  a  deed,  which  he  declares  he  will  not  accept,  is 
unnecessary. 

9.  Interpleader — Effect  on  the  Original  Parties, — ^When  an  inter- 
pleader is  awarded,  the  original  complainant  is  out  of  the  case,  and  the 
defendants  should  make  their  claims  against  each  other  by  such  allega- 
tions and  offers  as  if  they  were  original  litigants. 

10.  Abstract — Objection  to  Must  Be  Made  in  Apt  Time, — An  objec- 
tion that  an  abstract  of  title  is  not  such  a  one  as  a  party  is  bound  to  fur- 
nish should  be  made  within  a  brief  time  after  the  same  is  submitted  for 
examination. 

Memorandnm.—Bill  of  interpleader.  In  the  Circuit  Court  of  Cook 
County;  the  Hon.  Oliver  H.  Horton,  Judge,  presiding.  AppeaL  Heard 
in  this  court  at  the  March  term,  1893,  and  affirmed. 

The  statement  of  the  facts  is  contained  in  the  opinion  of  the 
conrt. 

Appellant's  Brief,  Smoot  &  Eykb,  and  Monk  &  Elliott, 

Attorneys. 

Appellant  contended  that  a  court  of  equity  could  offer 
appellee  no  relief  without  aiding  in  a  forfeiture,  a  thing  it 
^¥ill  never  do.  Livingston  v.  Tompkins,  4  Johns.  Ch.  416; 
Marshall  v.  Vicksburg,  82  U.  S.  149;  McCormick  v.  Ross,  70 
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Cat.  474;  White  v.  R.  R.  Co.,  13  Mich.  356;  Crane  v.  Dwyer, 
9  Mich.  380;  Fitzhugh  v.  Maxwell,  34  Mich.  138;  Mills  v. 
Evansville  Seminary,  47  Wis.  354;  52  Wis.  669;  Clark  v. 
Drake,  3  Chand.  253;  Vale  v.  Drexel,  9  Brad.  446. 

Possession  of  unincumbered  title  at  a  time  fixed  for  com- 
pletion of  a  contract  and  of  a  deed  duly  signed  and  ready 
for  delivery,  were  conditions  precedent,  without  perform- 
ance of  which  appellant  could  not  be  called  upon  to  do  any- 
thing. Willingness  to  remove  the  incumbrance  was  only 
willingness  to  get  ready,  and  did  not  show  ability  and  readi- 
ness of  appellee  to  perform  at  the  time.  Tyler  v.  Young,  2 
Scam.  445;  Bank  of  Columbia  v.  Hagnar,  1  Pet.  455;  Con- 
way V.  Case,  22  111.  127;  Morange  v.  Morris,  3  Keyes,  48; 
Williams  v.  Healy,  3  Denio,  364;  Bigler  v.  Morgan,  77  N.  Y. 
812. 

Mere  antiquity  of  a  deed  is  not  a  sufficient  proof  of  its 
execution.  Smith  v.  Rankin,  20  IlL  14;  Wilson  v.  Betts,  4 
Denio  201;  Havens  v.  Seashore  Land  Co.  (N.  J.),  20  Atl. 
Rep.  497;  Cowan  and  Hill's  Notes  to  Phillips'  Evidence,  2d 
vol.  pp.  475-480. 

Appellee's  Brief,  Moran,  Erafs  &  Mayer,  Attorneys. 

The  title  of  real  estate  need  not,  like  Caesar's  wife,  be 
above  suspicion.  The  objection  must  be  something  more 
than  a  mere  speculation  or  theory.  It  can  not  be  based  on 
captious,  frivolous,  and  astute  niceties,  but  must  be  based 
upon  such  defect  as  produces  a  real  bona  fide  hesitation  in 
the  mind  of  the  chancellor.  Lord  Eldon  in  Stapleton  v. 
Scott,  11  Ves.  27;  see,  also,  Close  v:  Stuyvesant,  132  111.  619. 

In  Leake's  Law  of  Contract,  p.  579,  it  is  said :  "  Perform- 
ance of  a  condition  is  excused  by  the  refusal  of  the  other 
party  to  accept  it.  The  party  must  show  that  he  was 
ready;  but  if  the  other  party  stop  him,  on  the  ground  of  an 
intention  not  to  perform  his  part,  it  is  not  necessary  for  the 
first  to  go  further  and  do  a  nugatory  act."  See,  also 
Hunter  v.  Daniel,  4  Hare  420;  Lyman  v.  Qedney,  114  111. 
388;  Jones  v.  Barkley,  2  Doug.  685;  Shepler  v.  Green,  31 
Pac.  Rep.  42;  Webster  v.  French,  11  111.  254. 
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The  reason  why  a  court  of  equity  entertains  a  bill  of 
interpleader  is  not  that  the  claims  oi  the  conflicting  claim- 
ants are  of  equitable  cognizance,  but  rather  that  the  com- 
plainant is  in  danger  of  being  compelled,  by  separate  actions 
at-  law,  or  part  at  law  and  part  in  equity,  to  render  the  same 
debt  or  duty  to  different  parties.  Daniel,  Chancery  Prac- 
tice, 1560. 

The  equitable  jurisdiction  of  the  court  is  invoked  for  the 
protection  of  the  stakeholder,  and  not  for  the  purpose  of 
determining  the  rights  among  conflicting,  claimants,  and  it 
is  only  where  the  conflicting  claims  are  all  legal,  or  part  legal 
and  part  equitable,  that  a  bill  of  interpleader  may  be  filed. 
Such  a  bill  can  not  be  filed  where  the  conflicting  claims  are 
all  of  equitable  cognizance.  Barclay  v.  Curtis,  9  Price's 
Bepts.  661;  Sturgess  v.  Claude,  1  DowL  305;  Eoach  v. 
Wright,  8  M.  &  W.  155;  Simon^s  Interpleader,  3-4. 

Mb.  Justice  Watebman  delivebed  the  opinion  of  the 

COUBT. 

On  the  27th  of  April,  1S91,  a  written  contract  for  the  pur- 
chase of  certain  real  estate  located  in  Chicago,  Illinois,  by 
Bucklen  from  Hasterlik  was  signed  by  the  parties,  Hasterlik 
signing  for  himself  and  Bucklen  by  H.  S.  Merritt  &  Co., 
agents. 

The  contract  is  as  follows : 

"This  memorandum  witnesseth  that  Charles  Hasterlik 
hereby  agrees  to  sell,  and  Herbert  E.  Bucklen  agrees  to  pur- 
chase, at  the  price  of  $16,950,  the  following  described  real 
estate,  situated  in  Cook  county,  Illinois :  The  north  one 
hundred  and  fifty  (150)  feet  of  the  west  half  of  block  4,  in 
Charles  Busby's  subdivision  of  the  south  half  of  the  south- 
east quarter  of  the  northwest  quarter  of  section  10,  town- 
ship 31  north,  range  14  east  of  the  principal  meridian.  Sub- 
ject to  all  taxes  and  assessments  levied  after  the  year  1890, 
and  unpaid  special  assessments  levied  for  improvements  not 
yet  made. 

Said  purchaser  has  paid  $1,000  as  earnest  money,  to  be 
applied  on  sai4  purchase  when  consummated,  and  agrees  to 
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pay  within  five  days  after  the  title  has  been  examined  awd 
found  good,  the  further.sum  of  $5,000,  at  the  office  of  Jay 
Dwiggins  &  Co.,  Chicago,  provided  a  good  and  sufficient 
warranty  deed,  conveying  to  said  purchaser  a  good  title  to 
said  premises,  with  waiver  and  conveyance  of  any  and  all 
estates  of  homestead  therein,  and  all  rights  of  dower,  in- 
choate or  otherwise  (subject  as  aforesaid),  shall  then  be 
ready  for  delivery.  The  balance  to  be  paid  as  follows: 
$3,650  on  April  27,  1892 ;  $3,650  on  April  27,  1893 ;  $3,650 
on  April  27,  1894,  with  interest  from  this  date  at  the  rate 
of  six  per  cent  per  annum,  payable  semi-annually,  to  be 
secured  by  notes  and  mortgage  or  trust  deed,  of  even  date 
herewith,  on  said  premises,  in  the  form  ordinarily  used  by 
Jay  Dwiggins  &  Co.  A  complete  abstract  of  title,  or  mer- 
chantable copy,  to  be  furnished  within  a  reasonable  time, 
with  a  continuation  thereof  brought  down  to  cover  this 
date.  In  case  the  title,  upon  examination,  is  found  materi- 
ally defective  within  ten  days  after  said  abstract  is  fur- 
nished, then,  unless  the  material  defects  be  cured  withm 
sixty  days  after  written  notice  thereof,  the  said  earnest 
money  shall  be  refunded  and  this  contract  is  to  become  in- 
operative. 

Should  said  purchaser  fail  to  perform  this  contract 
promptly  on  his  part,  at  the  time  and  in  the  manner  herein 
specified,  the  earnest  money  paid  as  above  shall^  at  the  op- 
tion of  the  vendor,  be  forfeited  as  liquidated  damages, 
including  commissions  payable  by  the  vendor,  and  this  con- 
tract shall  become  null  and  void.  Time  is  of  the  essence  of 
this  contract  and  all  of  the  conditions  thereof. 

This  contract  and  the  said  earnest  money  shall  be  held 
by  International  Bank  for  the  mutual  benefit  of  the  parties 
hereto. 

In  testimony  whereof,  said  parties  hereto  set  their  hands 
this  27th  day  of  April,  A.  D.  1891. 

Chables  Hasterlik. 
Herbert  E.  Bucklen. 
Per  H.  S.  Merritt  &  Co.,  Agts.'- 

On  that  day  the  contract  was  signed,  and  immediately 
upon  its  signature,  Merritt,  and  Elmer  Dwiggins,  a  real  estate 
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agent  representing  Hasterlik,  went  to  the  International 
Bank  where  the  contract  and  a  certified  check  drawn  by 
Bucklen  on  the  Fort  Dearborn  National  Bank  of  Chicago, 
of  the  same  date  as  the  contract  for  $1,000,  were  deposited. 
The  contract  and  check  were  sealed  in  an  envelope,  across 
the  back  of  which  Merritt  and  Hasterlik  wrote  their  names. 
On  the  back  of-  the  envelope  was  also  indorsed : 

"Chicago,  April  27,  1891.  Deliver  only  on  joint  request 
of  Charles  Hasterlik  and  H.  S.  Merritt  &  Company,  agents 
of  H.  E.  Bucklen." 

Shortly  after  the  execution  of  the  contract  an  abstract  of 
title  was  delivered  by  Hasterlik  to  Merritt  and  by  him 
handed  to  K.  K.  Smoot,  Buckleji's  attorney,  for  examina- 
tion. Smoot  objected  to  the  title,  and  in  response  to  a  re- 
quest by  appellee's  attorneys  to  put  his  objections  in  writing, 
made  a  written  statement  containing  the  following  objec- 
tions : 

First.  That  certain  deeds  in  the  chain  of  title  were  insuf- 
ficiently acknowledged,  to-wit :  One  from  Zaphna  Lake 
and  wife  to  Nathan  C.  Hills,  dated  March  22,  1843;  one  from 
Nathan  C.  Hills  and  wife  to  Isaac  Loomis,  dated  July  — , 
1843;  and  one  from  Isaac  Loomis  to  John  P.  Emerson,  dated 
February  2,  1846. 

Second.  The  uncertainty  of  description  in  the  "  Carter" 
conveyance. 

Third.  That  there  was  outstanding  against  the  property 
an  incumbrance  to  the  amount  of  $7,000,  dated  April  17, 
1890,  made  by  Hasterlik,  and  unpaid. 

Fourth.  Taxes  for  the  year  1890,  upon  said  premises  and 
special  assessments. 

Hasterlik's  attorneys  replied  June  10,  1891,  claiming  that 
the  objections  to  the  title  were  not  well  taken;  and  by  ref- 
erence to  the  statutes  of  the  State  in  which  the  several 
acknowledgments  were  taken,  and  citations  therefrom,  en- 
deavored to  convince  Smoot  of  the  sufficiency  of  the  proof  of 
the  execution  of  these  deeds;  they  also  endeavored  to  demon- 
strate that  there  was  no  uncertainty  in  the  description  in  the 
"  Carter  "  conveyance,  and  also  stated  that  the  incumbrance 
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for  $7,000  would  be  released  when  Backlen  notified  his  wil- 
ingness  to  complete  the  purchase,  and  that  the  taxes  for  1890 
had  been  paid,  referring  Smoot  to  the  record  for  a  verifica- 
tion of  their  statement.  A  number  of  letters  passed  between 
the  attorneys  of  the  respective  parties,  Mr.  Smoot  finally 
insisting  upon  his  objection  to  the  title,  and  refusing  to  yield 
in  the  matter. 

Thereafter,  July  22,  1891,  a  bill  was  filed  in  the  Circuit 
Court  of  Cook  County,  by  Hasterlik  against  Bucklen  and 
the  International  Bank,  asserting  his  right  to  the  $1,000 
earnest  money,  alleging  that  Bucklen  had  failed  to  comply 
with  bis  contract,  and  that  he,  Hasterlik,  had  elected  to  de- 
mand said  earnest  money  as  liquidated  damages.  Tbe 
prayer  was  that  the  money  be  paid  to  him,  and  that  said 
contract  be  annulled. 

Matters  remained  in  this  situation  until  November  4, 1891, 
when  the  bank  filed  its  bill  of  interpleader,  making  Haster- 
lik, Bucklen  and  Merritt,  parties  defendant,  and  praying 
that  the  parties  might  be  required  to  litigate  with  each 
other  their  right  to  said  fund.  Answers  were  duly  filed  by 
Hasterlik  and  Bucklen,  each  claiming  the  fund.  Whereupon 
the  court  entered  a  preliminary  decree,  finding  that  the  bill 
of  interpleader  had  been  properly  brought;  and  ordering  tbe 
complainant  to  pay  the  $1,000,  less  $75  solicitors'  fees  and 
$9  court  costs,  into  court.  Upon  the  hearing  of  the  matters 
in  issue  between  the  claimants,  a  final  decree  was  entered 
February  6,  1893,  awarding  the  earnest  money  to  Hasterlik. 
Bucklen  appeals  from  this  decree. 

Appellant  insists  that  no  complete  agreement  was  ever 
made,  because  the  written  contract,  together  with  a  check 
for  $1,000,  was  given  in  escrow  to  the  International  Bank, 
to  be  delivered  only  upon  the  joint  order  of  the  contracting 
parties.  Appellant  does  not  deny  the  authority  of  Merritt 
&  Co.  to  make  a  contract  for  him.  but  insists  that  the 
delivery  in  escrow  subject  to  a  joint  order,  left  the  instru- 
ment one  which  could  be  enforced  only  when  a  joint  or- 
der for  delivery  had  been  made.  The  evidence  shows  that 
prior  to  the  written  contract  being  placed  with  the  check  in 
escrow,  it  was  delivered  and    treated  by  both  parties  as  a 
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completed  Instrument;  and  appellant,  by  all  his  subsequent 
a^ts,  recognized  it  as  such.  His  demand  for  the  check  was 
not  placed  upon  any  insistence  that  a  contract  had  never 
been  made,  or  if  made  had  been  recalled  by  a  placing  in  es- 
crow, but  such  demand  is  by  the  terms  thereof,  based  upon 
his  assertion  that  Hasterlik  had  failed  to  comply  with  the 
contract,  and  that  it  "  has  "  become  inoperative. 

It  is  also  urged  that  the  suit  of  appellee  was,  and  the  de- 
cree of  the  court  below  is,  a  proceeding  to  enforce  a  forfeit- 
ure, which  is  a  thing  that  a  court  of  equity  will  not  do.  It 
is  undoubtedly  a  rule  with  courts  of  equity  not  to  enforce 
either  a  penalty  or  a  forfeiture.  2  Story's  Eq.,  Sec.  1319; 
Vale  V.  JDrexel,  9  Brad.  446;  Hornburg  v.  Baker,  1  Peters 
232-236;  Popham  v.  Bumpfield,  1  Ver.  339;  Livingston  v. 
Tompkins,  4  Johns.  Ch.  416-431;  Smith  v.  Jewett,  40  N.  H. 
530. 

If  the  decree  of  the  Circuit  Court  is  to  be  considered  as 
the  mere  enforcement  of  a  forfeiture,  it  can  not  be  sustained. 

If  appellant  unjustifiably  refused  to  carry  out  his  contract 
and  if  appellee  did  all  that  was  of  him  required,  then  appel! 
lee  was  entitled  to  recover,  and  have  from  appellant  such 
damage  as  in  consequence  of  such  breach  he,  appellee,  had 
sustained. 

It  appeared  upon  the  hearing  that  there  had  been,  since 
making  of  the  contract,  a  decline  of  ten  per  cent  in  the  value 
of  the  property  in  question.  This  amounts  to  much  more 
than  $1,000.  "We  think  that  for  the  purposes  of  a  court  of 
equity,  such  proof  of  a  decline  in  the  value  of  the  property 
sold,  was  sufficient  to  establish  that  appellee  had  sustained 
damage  to  more  than  the  amount  of  the  decree;  and  that 
the  award  of  the  court  below  was  not  the  enforcement  of  a 
penalty  or  forfeiture,  but  the  giving  of  compensatory  dam- 
ages shown  to  have  been  actually  sustained. 

We  come,  therefore,  to  a  consideration  of  the  principal 
question  in  the  case,  viz.:  Was  the  title  shown  by  the  ab- 
stract such  a  one  as  appellee,  under  the  contract,  was  bound 
to  accept  ? 

Objection  was  and  is  made*  to  the  proof  of  execution 
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—  certificates  of  acknowledgment  —  of  three  deeds  under 
which  appellee  derived  title;  these  were  a  conveyance  by 
Zaphna  Lake  and  wife  to  Nathan  C.  Hills,  dated  March  22, 
1843;  recorded  November  8,  1843. 

A  conveyance  by  Nathan  C.  Hills  and  wife  to  Isaac  Loomis, 
dated  July  — ,  1843;  recorded  November  8, 1843. 

A  conveyance  by  Isaac  Loomis  to  John  P.  Emerson,  dated 
February  2,  1846;  recorded  August  19,  1847. 

These  deeds  had,  when  the  abstract  of  title  was  delivered 
to  appellant  been  on  record  in  this  county  for  forty-three 
years,  they  being  each  for  the  conveyance  of  eighty  acres. 

By  the  abstract  it  appears  that  by  parties  claiming  title 
under  these  conveyances,  eighteen  deeds  of  the  land  now  in 
question  have  been  from  time  to  time  recorded,  each  being 
apparently  upon  a  sale  of  the  property.  By  the  abstract  it 
also  appears  that  twelve  mortgage  made  by  parties  claiming 
title  under  the  deeds,  the  acknowledgments  of  which  are  now 
under  consideration,  have  been  placed  upon  record,  eleven  of 
which  the  abstract  shows  have  been  released;  these  mort- 
gages appear  to  have  been  respectively  made  to  secure  the 
payment  of  large  sums  of  money,  and  there  is  nothing  tend- 
ing to  show  that  the  records  thereof  do  not  represent  actual 
and  honafid^  transactions. 

Two  subdivisions  of  portions  of  the  property  apparently 
conveyed  by  Lake,  Hills  and  Loomis,  in  1843  and  1846,  have, 
as  shown  by  the  abstract,  been  placed  upon  record  by  parties 
claiming  under  such  conveyances.  One  of  these,  recorded, 
January  29,  1870,  divided  twenty  acres  into  twelve  blocks, 
and  another  recorded  January  7,  1871,  divided  block  3  and 
the  west  half  of  block  4,  of  such  subdivision,  into  lots.  The 
recording  of  other  instruments  is  sho^vn  by  the  abstract, 
from  which  it  appears  that  Zaphna  Lake  was  not  living  Feb- 
ruary 6,  1871,  and  that  Isaac  Loomis  was  an  unmarried  man 
at  the  time  of  the  conveyances  apparently  made  by  him- 
The  property  seems  by  the  abstract  to  have  been  sold  in  1848 
for  the  laxes  of  1847,  and  in  1852  for  the  taxes  of  1851.  No 
tax  deeds  appear  to  have  been  issued,  and  the  property  does 
not  appear  to  have  been  sold  or  forfeited  for  taxes  at  any  other 


« 


First  District — March  Term,  1893.        141 

Bucklen  v.  Hasterlik. 

time.  Nor  does  there  appear  to  be  of  record  any  title  hos- 
tile to  that  derived  under  the  conveyances,  the  validity  of 
which  is  questioned. 

For  a  period  reaching  beyond  the  forty  years  last  past^ 
such  has  been  the  law  of  this  State  that  lands  are  annually 
sold  or  forfeited  for  taxes,  yearly  levied.  Such  taxes,  if 
paid,  are  almost  without  exception  paid  by  persons  claim- 
ing an  interest  under  some  claim  of  title  to  the  premises. 
When,  therefore,  it  appears  by  an  abstract  of  title  that  for 
more  than  forty  years  lands  have  not  been  sold  or  for- 
feited for  taxes,  save  for  those  of  two  years,  and  it  also 
appears  that  by  such  abstract  that  during  this  period  there 
has  been  but  one  record  title  to  such  lands,  and  no  title 
adverse  to  this  is  known  to  have  ever  been  held  or  asserted, 
a  fair  presumption  arises  that  the  taxes  upon  such  premises 
have  during  such  term  been  paid  by  those  claiming  under 
such  record  title.  Under  these  circumstances,  were  the 
three  deeds,  to  the  proof  of  which  objection  was  made, 
entitled  to  be  considered  as  ancient  documents,  of  the 
execution  of  which  no  -f urther  proof  is  required  ?  It  is 
enough  to  entitle  a  document  to  be  admitted  in  evidence 
to  show  that  it  bears  upon  its  face  marks  of  having  been 
executed  at  least  thirty  years  since,  and  that  it  comes  from 
the  custodians  who  would  have  possession  of  it  if  it  were 
genuine.  Such  document  proves  itself.  Wharton  on  Ev., 
Sees.  194-732-1359. 

To  entitle  a  deed  to  be  admitted,  some  evidence  in  addition 
to  proof  of  antiquity  is  required.  Where  possession  has  ac- 
companied a  deed,  that  of  itself  furnishes  sufficient  evidence 
of  its  authenticity  to  entitle  it  to  be  read  without  further 
proof,  if  it  be  more  than  thirty  years  old;  possession  is  not, 
however,  essential  to  admissibility;  other  things  equivalent 
to  it,  or  explanatory  matter  clearly  indicating  ownership, 
may  justify  its  admission.  Wharton  on  Ev.,  Sec.  199; 
Greenleaf  on  Ev.,  Sec.  144;  Goodwin  v.  Jack,  62  Maine  416; 
Osborne  v.  Trines,  25  N.  J.  Law,  633-663;  Harland  v.  How- 
ard, 79  Ky.  373;  Applegate  v.  Lexington,  117  U.  S.  255; 
Caruthers  v.  Eldredge,  12  Gratt.  670. 
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In  Whitman  v.  Henneberry,  73  111.  109,  the  Supreme 
Court  of  this  State  said : 

"  It  is  difficult  to  lay  down  a  general  rule  as  to  the  char- 
acter of  proof  necessary  to  be  given;  but  where  the  deed 
comes  from  the  proper  custody,  and  the  facts  and  circum- 
stances are  proven  to  the  court,  from  which  it  may  reason- 
ably be  inferred  that  the  deed  has  had  an  existence  for  over 
thirty  years,  such  ought  to  be  sufficient,  where  it  is  entirely 
free  from  any  just  ground  of  suspicion, 

"  Indorsements  or  memoranda  upon  a  deed  or  ancient 
paper  have  been  considered  as  circumstances  indicating  that 
they  are  genuine,  where  such  indorsements  or  memoranda 
are  of  such  a  character  as  to  show  to  a  cautious  mind  that 
they  would  not  be  there  had  the  paper  been  a  forgery. 

^^  In  addition  to  this,  if  it  be  established  that  the  deed  has 
been  of  record  for  over  thirty  years,  such  ought  to  be  a 
strong  fact  in  its  favor,  although  it  may  not  have  been  re- 
corded in  the  place  required  by  law." 

In  Haven  v.  Sea  Shore  Land  Co.,  20  Atlantic  Rep.  497, 
there  had,  as  in  the  present  case,  been  no  possession  under 
the  deed,  but  the  court  say  that  just  such  use  had  been  made 
under  it  as  would  in  the  usual  and  ordinary  course  of  such 
transactions  have  been  made,  had  the  persons  dealing  with  it 
known  it  to  be  an  honest  paper. 

In  the  present  case  these  deeds  have  for  many  years  been 
spread  upon  the  public  records  of  title  to  land;  many  trans- 
actions of  great  importance  have  apparently  been  had  upon 
faith  in  the  genuineness  of  these  documents,  so  that,  taking 
into  consideration  the  great  value  the  lands  apparently  con- 
veyed by  these  instruments  have  had,  it  is  almost  incon- 
ceivable that  if  these  deeds  be  forgeries,  no  one  has,  in  the 
forty  years  during  which  they  have  been  upon  record,  as- 
serted a  title  hostile  to  those  who  have  so  long  been  claim- 
ing under  them. 

The  deeds  having  for  more  than  forty  years  been  recorded 
in  the  proper  office,  numerous  recorded  transactions  of  large 
importance  running  through  a  period  of  many  years  having 
been  had  under  them,  the  taxes  for  so  many  years  having 
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apparently  been  paid  by  those  olaiming  thereunder,  and  no 
hostile  title  being  shown  to  have  ever  existed  or  been  as- 
serted, we  think  that  so  far  as  these  deeds  are  concerned, 
the  abstract  showed  a  title  free  from  reasonable  doubt. 

This  view  of  the  case  renders  unnecessary  any  discus- 
sion of  the  sufficiency  of  the  several  certificates  of  acknowl- 
edgment attached  to  these  instruments. 

It  is  insisted  that  appellee,  not  having  removed  the  in- 
cumbrance of  $7,000,  which  by  the  terms  of  the  contract 
he  was  to  do,  and  not  having  actually  tendered  a  deed,  can 
not  complain  of  any  default  upon  the  part  of  the  appellant. 
As  to  the  removal  of  the  incumbrance,  the  court,  upon  con- 
flicting oral  testimony  heard  in  open  court,  found  that  ap- 
pellee had  the  means,  and  was  able,  ready  and  willing,  and 
offered  to  forthwith  discharge  such  incumbrance,  and  to 
have  the  same  released  and  canceled,  but  that  appellant, 
by  his  attorney  and  agent,  waived  the  release  and  cancella- 
tion of  the  same. 

Such  finding,  being  so  had,  is  conclusive,  unless  it  clearly 
appears  to  be  against  the  weight  of  the  evidence.  Metcalf 
V,  Bradshaw,  145  111.  124;  Coon  v.  Olsen,  91  111.  273;  Patter- 
son V.  Scott,  142  111.  138. 

We  regard  the  evidence  as  sustaining  the  finding. 

Appellant  has  not  at  any  time  placed  his  refusal  to  carry 
out  his  contract  upon  the  existence  of  this  incumbrance,  or 
the  failure  to  prepare  and  tender  a  deed,  nor  did  he  ever 
intimate  that  if  these  things  were  done  he  would  perform; 
he  all  the  while  knew  that  appellee  was  ready  to  do  these 
things,  and  his  attitude  continually  was,  in  effect,  a  statement 
that  it  would  be  useless  for  appellee  to  discharge  the 
incumbrance  or  tender  a  deed. 

We  agree  with  appellant  in  his  contention  that  his  coun- 
sel could  not  waive  the  requirements  of  the  contract,  or  make 
a  new  bargain  for  him  (appellant).  The  contract  required 
the  furnishing  of  an  abstract  showing  a  title  free  from  ma- 
terial defects,  and  a  conveyance  of  a  good  title,  that  is,  one 
free  from  reasonable  doubts;  that  is,  a  title  that  is  not  rea- 
5#nably  or  fairly  questionable  in  the  opinion  of  competent 
persons.     Close  v.  Stuyvesant,  132  111.  607,  618,  620. 
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The  furnishing  of  such  an  abstract,  and  the  giving  of  such 
title,  were  things  which  the  counsel  of  appellant  had  no 
power  to  waive;  his  failure  to  object  to  actual  defects,  or 
his  opinion  that  material  objections  were  untenable,  would 
not  conclude  appellant;  but  as  to  the  details  by  which  the 
contract  appellant  had  made  was  to  be  carried  out,  his  coun- 
sel, employed  to  protect  him  and  see  that  he  obtained  what 
he  had  bargained  for,  might  make  such  arrangements  as 
were  consistent  with  the  agreement,  and  in  no  way  affected 
appellant's  rights.  Whether  the  incumbrance  was  removed 
one  day  or  another,  made  no  difference,  so  that  it  was  in 
due  season  discharged  before  appellant  was  called  upon  to 
pay  or  further  perform,  and  so  that  he  in  apt  time  received, 
as  promised,  a  title  free  and  clear  from  lien  or  incumbrance. 
Hampton  v.  Specknagle,  9  Sergt.  &  Kawle,  212;  Danziel  v. 
Crawford,  1  Par.  Select  Eq.  Cases,  37;  Pickering  v.  Staples, 
5  Sergt.  &  Rawle,  106;  Sugden  on  Vendors,  621,  Ed.  of 
1873. 

Where  a  vendee  objects  to  the  title,  a  tender  of  a  deed 
which  he  declares  he  will  not  accept,  is  unnecessary.  Hamp- 
ton V.  Specknagle,  9  Sergt.  &  Rawle,  212;  Tierman  v.  Bland 
et  al,  15Tenn.  St.  429;  Lyman  v.  Gedney,  114  111.  388-408- 
410;  Hunter  v.  Daniel,  4  Hare,  420-432;  Webster  v.  French, 
11  111.  25^276-278;  Shepler  v.  Green,  31  Pac.  Rep.  42. 

No  objection  to  the  character  of  the  abstract  itself — that 
it  was  not  such  as  was  called  for  by  the  contract,  was  made 
by  appellant;  the  objections  were  entirely  to  its  contents, 
not  at  all  that  it  was  not  such  an  one  as  appellant  was 
bound  to  receive. 

So,  too,  upon  the  trial  in  the  court  below,  no  objection  to 
the  introduction  of  the  abstract  in  evidence  was  made;  we 
therefore  regard  the  objection  now  urged,  that  it  was  not 
shown  to  be  admissible  as  evidence  under  the  "Burnt 
Record  Act,"  as  coming  too  late.  Such  insistance  can  not  be 
urged  for  the  first  time  in  an  appellate  court.  Nothing 
appears  to  warrant  an  attack  upon  the  abstract,  as  not  such 
as  appellee  should  have  furnished;  an  objection  of  that 
kind,  which,  if  valid,  would  be  obvious  upon  a  brief  inspeo- 
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tion,  should  have  been  made  within  a  short  period  after  it 
was  submitted  for  examination.  Carbine  v.  Pringle,  90  111. 
202,  204;  Miller  v.  Shaw,  103  111.  277-285. 

In  Chicago  &  A.  E.  Co.  v.  Keegan,  31  N.  E.  505,  cited  by 
appellant,  it  affirmatively  appeared  that  the  abstract  did 
not  fulfill  the  conditions  of  the  "  Burnt  Kecord  Act,"  and 
the  trial  court  refused  to  admit  it. 

The  objection  to  the  description  in  the  deed  to  Leslie 
Carter  is  not  urged  in  this  court. 

It  is  true,  as  urged  by  appellant,  that  the  rights  pf  appel- 
lee were  not  enlarged  by  the  filing  by  the  International 
Bank  of  the  bill  of  interpleader;  neither  were  they  by  such 
proceedings  diminished;  the  rights  of  the  parties  having 
come  under  equitable  cognizance,  they  are  to  be  adjudicated 
and  adjudged  in  accordance  with  equitable  principles; 
neither  a  penalty  nor  a  forfeiture  will,  in  such  tribunal,  be 
enforced,  but  compensation,  which  is  the  rule  in  equity,  will 
be  awarded  for  actual  damage  shown  to  have  been  incurred. 
No  more  than  this  has  been  awarded,  and  the  decree  of  the 
Circuit  Court  is  affirmed. 

Mr.  Prestdin^^  JuaTiCE  Ga.bt. 

The  result  in  this  case  is  right,  but  it  has  been  reached 
in  an  irregular  manner,  and  the  decree  is,  in  form,  one  that 
the  appellee  is  not  entitled  to;  but  it  is  less  beneficial  to 
tiim,  and  less  prejudicial  to  the  appellant  than  the  case  reg- 
ularly presented  would  require. 

When  an  interpleader  is  awarded,  the  original  complain- 
ant is  out  of  the  case,  and  the  defendants  should  make  their 
claims  against  each  other  by  such  allegations  and  offers  as 
if  they  were  original  litigants.  First  Nat.  Bk.  v.  West 
River  E.  E.,  46  Vt.  633;  2  Dan.  Chy.  1569. 

Now,  the  only  bill  which  Hasterlik  could  maintain  against 
Bucklen  is  for  specific  performance,  upon  which,  as  relief, 
he  might  have  obtained  a  decree  that  the  money  now  in  con- 
troversy be  paid  to  him,  and  that  Bucklen  pay  the  residue 
within  a  time  fixed,  and  that  in  default  of  payment,  Buck- 
len be  foreclosed,  or  at  the  election  of  Hasterlik^  that  the 

Vol.  U  10 


51  146 
U9«  138 


51  140 
175t  374 


346  Appellate  Courts  of  Illinois. 

Vol.  51.]  Georg;e  H.  Hen  Go.  ▼.  Di^wbcbi. 

land  be  sold,  and  that  for  any  deficiency  Hasterlik  have  a 
personal  decree  against  Bucklen.  Yail  y«  Drexel,  9  IlL 
App.  439,  and  cases  there  cited. 

The  falling  value  of  the  land,  and  the  present  financial 
stringency,  would  make  such  a  decree  so  much  worse  for 
Bucklen,  that  he  has  good  reason  to  be  satisfied  with  a  de- 
cree that  Hasterlik  must  be  content  with^  as  he  procured  it. 


^l  146  George  H*  Hess  Company  v.  Pawson  et  al* 

67    835  ' 


1.  Bill  of  Pabticctlabs — LimitaHons  by, — A  party  is  confined  to 
the  amount  stated  in  his  bill  of  particulaiB. 

2.  Bill  of  Pabuculabs— JVb<  a  Pari  of  the  Eecard.^A  biU  of  par- 
ticulauB  is  not  a  part  of  the  record,  and  should  be  shown  by  a  biU  of 
exceptions,  if  it  is  to  be  considered  by  a  reyiewing  court 

MeBiora]idnin.^Assamp8it  In  the  Circuit  Court  of  Cook  County; 
the  Hon.  Frank  Baker,  Judge,  presiding.  Declaration,  common  counts ; 
pleas  of  general  issue  and  tender;  trial  by  jury;  verdict  and  judgment 
for  plaintiff;  appeal  by  defendant.  Heard  in  this  court  at  Uie  March 
term,  1898,  and  affirmed    Opinion  filed  May  29,  1898. 

The  opinion  states  the  case. 

Mter  S.  Emrioh,  attorney  for  appellant, 

D.  T.  DdNooMBE,  attorney  for  appellees. 

Mb.  Justice  Waterman  deuvsbed  the  opinion  of  the 
Court. 

We  have  examined  the  record  of  this  case  and  regard 
the  letters  and  inclosures  therein,  of  July  22d,  23d  and  24th, 
as  constituting  a  contract  that  appellees  would  make  up  cer- 
tain designated  castings,  from  which  appellant  might  from 
time  to  time  order,  paying  on  the  20th  of  each  month  for 
all  goods  ordered  the  previous  month,  and  paying  on  the 
20th  of  November  for  all  the  castings  made.  That  the  pre- 
vious negotiations  between  the  parties  are  immaterial  and 
evidence  of  them  was  properly  excluded.    That  under  this 
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contract  it  was  the  duty  of  appellees  to  ship  as  ordered  all  of 
such  castings,  provided  those  ordered  the  previous  month 
had  been  paid  for  on  the  20th  of  the  succeeding  month. 
Thus  appellees  were  bound  to  ship  all  castings  ordered  prior 
to  August  21st.  On  that  day  if  those  ordered  in  July  had 
not  been  paid  for,  they  might  refuse  to  give  further  credit, 
by  filling  further  orders. 

We  think  it  appears,  by  the  letters  of  appellant,  dated 
September  23d  and  September  29th,  that  it  was,  at  each  of 
said  dates,  derelict  in  the  payment  that  should  have  been 
made  at  least  as  early  as  September  20th,  and  that  it  also 
appears  by  its  letters,  dated  October  21st  and  November  3d, 
that  it  was  on  each  of  the  last  mentioned  dates  in  default 
for  payment  that  should  have  been  made  at  least  as  early  sA 
October  20th. 

It  is  not  urged  that  the  balance  claimed  to  be  due  Octo. 
ber  31st  has  ever  been  paid. 

It  thus  appears  that  if  appellant  is  entitled  to  recoup  any 
damages  it  may  have  sustained  by  reason  of  a  failure  of 
appellees  to  supply  goods  as  ordered,  it  can  only  be  in  respect 
to  castings  ordered  prior  to  August  21st. 

Appellant,  however,  insisted  upon  the  trial  in  the  court 
below,  that  appellees  had  failed  to  fill  orders  made,  and  that 
it,  appellant,  had  been  greatly  damaged  thereby,  and  it  now 
insists  that  the  Circuit  Court  erroneously  refused  to  allow  it 
to  introduce  evidence  showing  such  failure  and  consequent 
damage. 

The  offers  of  the  defendant  were  as  follows : 

Q.  **Tou  may  state  to  the  jury  whether  or  not  the 
plaintiffs  in  this  case  furnished  the  castings  which  they 
agreed  to  furnish  as  called  for  by  you  from  month  to  month? " 

(Objected  to  by  the  plaintiffs;  objection  sustained;  excep- 
tion by  the  defendant.) 

Q.  "  You  may  state  whether  you  had  any  conversation 
with  the  plaintiffs,  or  either  of  them,  with  regard  to  their 
not  furnishing  the  castings  as  called  for  by  you,  and,  if  so, 
you  may  state  what  the  conversation  was  ? " 

(Objected  to  by  the  plaintiffs;  objection  sustained;  excep- 
tion by  the  defendant.) 
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Q.  "  You  may  state  whether,  after  the  writing  of  the 
letter  of  July  22, 1890,  and  prior  to  November  20,  1890,  you 
had  any  conversation  with  the  plaintiffs  in  regard  to  their 
furnishing  the  castings  called  for,  mentioned  in  this  letter 
of  July  24,  1890  ? " 

(Objected  to  by  the  plaintiffs;  objection  sustained;  excep- 
tion by  the  defendant.) 

Mr.  Pope :  "  We  offer  to  prove  by  the  witness  that  sub- 
sequent to  the  writing  of  the  letter  of  July  22,  1890,  and 
prior  to  the  20th  day  of  November,  1890,  and  also  upon 
that  day,  repeated  requests  were  made,  and  demands  were 
made  by  the  defendant  and  its  officers,  upon  the  plaintiffs, 
to  furnish  the  material  called  for,  and  the  castings  called 
for  in  this  letter  of  July  24,  1890,  and  that  they  refused  and 
did  not  furnish  them  when  called  for." 

(Objected  to  by  the  plaintiffs;  objection  sustained;  excep- 
tion by  the  defendant.) 

Mr.'  Pope :  "  We  offer  now  to  show  that  from  time  to 
time  and  month  to  month,  during  this  period,  the  defendant 
and  its  officers  made  demands  upon  the  plaintiffs  to  furnish 
these  castings,  and  that  they  refused  and  did  not  furnish 
them." 

(Objected  to  by  the  plaintiffs;  objection  sustained;  excep- 
tion by  the  defendant.) 

Mr.  Pope :  "  We  offer  to  prove  by  the  same  witness  that 
during  the  same  period,  from  month  to  month,  we  called 
upon  them  repeatedly  for  these  castings,  and  they  refused 
and  did  not  furnish  them." 

(Objected  to  by  the  plaintiffs;  objection  sustained;  excep- 
tion by  the  defendant.) 

Q.  "You  may  state  to  the  jury  whether  or  not  you, 
from  month  to  month,  called  upon  the  defendant  for  the 
castings  mentioned  in  this  letter  of  July  24th,  specifying 
each  time  the  amount  of  castings  in  which  they  were  defi- 
cient, and  had  not  furnished,  and  asking  them  to  send  them 
forward  at  once." 

(Objected  to  by  the  plaintiffs;  objection  sustained;  excep- 
tion by  the  defendant.) 

Q.    "  You  may  state  to  the  jury  whether  or  not,  in  con- 
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sequence  of  any  default,  if  any  existed,  by  the  plaintiffs,  in 
not  furnishing  the  castings  as  called  for  by  the  contract 
between  the  parties,  you  were  put  to  any  pecuniary  loss;  if 
so,  what?" 

(Objected  to  by  the  plaintiffs;  objection  sustained;  excep- 
tion by  the  defendant.) 

Q.  "  You  may  explain  in  full  to  the  jury  the  amount  of 
loss  sustained." 

(Objected  to  by  the  plaintiffs;  objection  sustained;  excep- 
tion by  the  defendant.) 

Mr.  Pope :  "  We  now  offer  to  prove  by  the  witness  that 
in  consequence  of  the  default  of  the  plaintiffs  in  not  furnish- 
ing the  castings  as  called  for,  we  were  unable  to  complete  the 
furnaces  entire,  and  that  in  consequence,  we  lost  contracts — 
outstanding  contracts  we  canceled  because  of  our  inability 
to  furnish  the  furnaces,  owing  to  the  fact  that  we  had  not 
the  castings  which  the  plaintiffs  had  agreed  to  furnish." 

(Objected  to  by  the  plaintiffs;  objection  sustained;  excep- 
tion by  the  defendant.) 

Q.  *'  You  may  state  whether  you  had  any  outstanding 
contracts  or  orders  which  you  were  prevented  from  com- 
pleting because  of  the  failure  of  the  plaintiffs  to  furnish 
these  castings  when  you  called  for  them  ? " 

(Objected  to  by  the  plaintiffs ;  objection  sustained ;  excep- 
tion by  the  defendant.) 

It  will  be  observed  that  the  appellant  did  not  offer  to 
show  th'at  there  was  a  neglect  to  furnish  castings  at  a  time 
when  it  was  not  in  default  upon  its  payments,  nor  were  any 
of  the  offers  specific  as  to  date  or  articles.  See  Fairchild  v. 
Case,  24  Wend.  381. 

Nevertheless,  in  view  of  the  fact  that  the  letters  showing 
a  default  in  the  payments  due  September  20th  and  October 
20th,  were  only  introduced  in  evidence  in  rebuttal,  it  would 
seem  to  the  writer  of  this  opinion  that  appellant  should 
have  been  permitted  to  show  such  specific  failures  to  furnish 
goods  as  it  could,  leaving  it  to  appellees  to  show  the  default 
of  appellant  as  an  excuse  for  complying  with  its  order;  that 
the  rulings  of  the  court  indicated  tha^  its  action  was  not 
based  upon  a  want  of  dofiniteness  in  the  offers  to  prove. 
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The  majority  of  the  court  think  otherwise,  and  it  is  to  be 
said  that  it  is  inferable  that  there  were  no  refusals  prior  to 
August  21st  to  fill  orders,  as  appellant  on  the  17th  of  No- 
vember paid  in  full  for  all  that  was  due  up  to  October  1st. 
It  would  seem  that  if,  on  August  21st,  goods  ordered  prior 
thereto  had  been  refused,  and  consequently,  as  contended, 
appellant  was  not  bound,  August  20th,  to  pay  for  goods 
ordered  in  July,  that  it  would  not,  on  the  17th  of  Novem- 
ber, have  paid  in  full  for  everything  due  up  to  October  1st. 

As  to  any  error  in  refusing  to  allow  appellant  to  show 
failures  to- fill  orders,  because  the  evidence  of  the  default  of 
appellant  had  not  then  been  presented,  if  the  evidence  of 
appellant's  default  that  subsequently  came  in  is  to  be  re- 
garded as  conclusive,  sucli  error  would  be  made  immaterial 
by  such  subsequent  evidence. 

A  bill  of  particulars  having,  it  is  insisted,  been  filed,  it  is 
urged  that  it  was  error  to  allow  a  verdict  to  be  given  and 
to  render  judgment  for  $18  more  than  the  amount  of  such 
bill. 

A  party  is  confined  to  the  amount  stated  in  his  bill  of 
particulars.  Morton  v.  McClure,  22  111.  257 ;  Clement  v. 
Brown,  30  111.  43. 

The  declaration  in  this  case  contained  the  common 
counts — among  others,  one  for  account  stated.  No  bill  of 
particulars  is  necessary  for  such  a  count;  and  there  was  evi- 
dence warranting  a  verdict  upon  such  count. 

A  bill  of  particulars  is  Hot  a  part  of  the  record,  and  should 
be  shown  by  a  bill  of  exceptions,  if  it  is  to  be  considered  by 
a  reviewing  court.  Eggleston  v.  Buck,  24  111.  262;  Bogardus 
V.  Trial,  1  Scam.  63;  Harlow  v.  Boswell,  15  111.  56;  Van  Cott 
V.  Sprague,  5  111.  App.  99;  Heacock  v.  Ilosmer,  109  111.  425; 
Wheeler  &  Tappan  Co.  v.  Dahms,  50  111.  App.  531. 

No  bill  of  particulars  is  shown  by  the  bill  of  exceptions 
in  this  case,  and  we  can  not  therefore  consider  it. 

We  find  in  this  record  nothing  leading  us  to  think,  with 
counsel  for  appellant,  that  injustice  is  done  by  the  judg- 
ment in  this  case,  and  it  is  affirmed. 
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Atchison^  T.  &  S.  F.  U.  U.  Co.  r.  The  Ooetz  &  Brada 

Manufacturing  Co. 

1.  Yabjavce— Pleading  and  Proof  ^Explanation  of  Terms  CTsecZ.— In 
an  action  against  a  railroad  company  to  recover  damages  on  freight, 
the  plaintiff  filed  a  declaration,  stating  a  contract  for  the  shipment  of 
161,690  pounds  of  angle  iron,  bar  iron,  tie  iron,  frames  and  plate  iron 
punched,  rod  iron,  rough  iron,  castings,  bolts  and  boiler  rivets,  from  Chi- 
cago to  San  Jose,  California.  Upon  the  trial  the  plaintiff  introduced 
bills  of  lading,  one  being  for  the  shipment  of  *'  gas  reservoir  material," 
another  for  the  shipment  of  gas  reservoir  material,  plate  iron,  punched 
angle  bar,  rods  and  plate  iron,  castings  and  rivets  in  kegs,  and  a  third 
for  gas  reservoir  material  slate.  These  were  objected  to  as  not  admis- 
sible under  the  declaration.  It  was  held^  that  without  explanation,  they 
would  not  have  been  admi&sible,  but  that  the  plaintiff  was  entitled  to 
show  that  the  articles  described  in  the  declaration,  were  *^  gas  reservoir 
majierial,"  and  so  known  by  manufacturers,  shippers  and  carriers  of 
freight. 

2.  Contracts — Construction. — ^A  court  will  admit  evidence  for  the 
*  purpose  of  *'  placing  itself  in  the  shoes  of  the  parties,"  to  enable  it  to  read 

the  contract  in  the  light  and  surroundings  under  which  it  was  executed. 
8.    Parties. — The  right  of  a  person  to  sue  in  his  own  name,  upon  a 
simple  unsealed  contract  made  with  him,  although  in  form  running  to 
another  party,  is  beyond  dispute. 

4.  Railroad  Companies— jRtgr^i^  to  Make  Freight  Tariffs— Agenfs 
Construction.^'A  railroad  company  has  a  right  to  make  freight  tariffs 
and  to  designate  thereon  articles  as  it  sees  fit,  but  it  has  no  right  to  re- 
pudiate the  construction  its  agent,  for  the  purpose  of  procuring  a  ship- 
ment, has  placed  upon  its  tariff,  in  respect  to  such  shipment. 

5.  Interstate  Commerce  —  Falsely  Described  Goods, — The  term 
"falsely  described"  in  the  *'  Interstate  Commerce  Act,"  does  not  mean 
a  mere  incorrect  description.  The  pains  and  penalties  of  the  law  are  not 
intended  for  those  who,  in  good  faith,  incorrectly  describe  or  bill  goods. 

6.  Parties— Conwflfrtor  and  Consignee,  —Where  there  exists  an  express 
agreement  with  the  consignor,  he,  as  being  the  person  with  whom  the 
contract  is  made,  must  be  the  plaintiff  in  an  action  against  the  carrier. 
The  consignor  is  the  person  who  actually  consigns  the  goods,  not  neces- 
sarily the  person  in  whose  name  a  bill  of  lading  is  made. 

7.  Bills  op  Ladino — No  Shipment,  no  Contract — A  bill  of  lading, 
if  there  is  no  shipm^ent,  does  not  constitute  a  contract. 

Memorandnm. — Assumpsit.  In  the  Superior  Court  of  Cook  County; 
the  Hon.  Jonas  Hutchinson,  Judge,  presiding.  Declaration  to  recover 
alleged  over-charges  exacted  on  freight;  plea  of  non-assumpsit;  trial  by 
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jury;  verdict  and  judgment  for  plaintiff;  appeal  by  defendant.  Heard 
in  this  court  at  the  March  term,  1898,  and  affirmed.  Opinion  filed  Au- 
gust 4, 1893. 

Statement  of  the  Case. 

The  Goetz  &  Brada  Manufacturing  Company  in  Febru- 
ary, 1891,  desii^ed  to  ship  to  the  San  Francisco  Brewers,  at 
San  Jose,  California,  a  quantity  of  angle  iron,  bar  iron,  tie  iron, 
frames  and  plate  iron  punched,  rod  iron,  rough  iron  castings, 
bolts  and  boiler  rivets,  which  were  designed  to  be  put  to- 
gether at  San  Jose,  and  used  in  the  construction  of  floors  in 
a  malt  house  a,nd  certain  steep  tanks.  The  goods  were  being 
furnished  by  The  Goetz  &  Brada  Manufacturing  Company 
to  the  brewing  company,  f .  o.  b.  at  San  Jose,  and  the  freight 
therefor  was  to  be  paid  by  Goetz  &  Brada.  They  desired 
to  obtain  the  lowest  freight  possible,  and  for  this  purpose 
applied  to  various  agents  for  rates.  Mr.  George  H.  Stanton, 
the  contracting,  freight  agent  of  the  appellant,  called  upon 
Mr.  Goetz,  the  president  of  the  appellee  company,  for  the  • 
purpose  of  making  a  freight  rate  on  this  material.  There 
were  two  tariff  sheets ;  one,  called  the  "  Western  Classifica- 
tion," and  the  other,  the  "  Special  Commodity  Tariff."  The 
latter  gave  lower  rates  on  certain  articles  than  were  given 
by  the  general  western  classification.  The  goods  which  ap- 
pellee desired  to  ship  were  not  specifically  listed,  either  in 
the  Special  Commodity  Tariff  or  in  the  Western  Classifica- 
tion rate-book.  Under  these  circumstances,  it  was  the  duty 
of  the  railroad  company  to  receive  the  freight  of  appellee 
and  make  a  rate  of  shipment  thereon.  Mr.  Stanton,  for  that 
purpose,  examined  the  Special  Commodity  Tariff  rate-book, 
and  decided  upon  a  rate  of  $1.15  per  hundred  pounds  from 
Chicago  to  San  Jose.  He  also  instructed  appellee  to  bill 
the  goods  as  "gas-reservoir  material,"  stating  that  they 
were  the  same  kind  of  goods  as  gas-reservoir  material,  and 
could  come  under  that  head.  Appellee  used  the  term  "  gas 
reservoir  material "  in  billing  these  goods,  in  accordance 
with  the  directions  of  Mr.  Stanton.  Mr.  Stanton  knew, 
however,  that  the  goods  were  to  be  used  in  the  construction 
of  a  malt-house  plant,  and  were  not  to  be  used  in  the  con- 
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struction  of  a  gas  reservoir.  The  bills  of  lading  were  issued 
by  appellant,  describing  the  goods  as  gas  reservoir  material, 
and  also  as  consisting  of  other  material  not  included  in  the 
Special  Commodity  rate-book  as  gas  reservoir  material,  and 
in  the  bill  of  lading  guaranteed  the  freight  rate  of  $1.15  per 
hundred  pounds  to  San  Jose.  Upon  the  arrival  of  the  goods 
at  San  Jose,  an  inspector  of  the  Transcontinental  Associ- 
ation inspacted  the  goods,  rated  them  as  machinery,  and  the 
railroad  company  charged  and  collected  from  the  brewing, 
company  a  rate  of  $1.90  per  hundred  pounds.  This  was 
charged  to  appellee,  paid  by  it,  and  suit  brought  to  recover 
the  overcharge. 

Appellant's  Bkief,  Edgar  A.  Bancroft  and  Geo.  R.  Peck. 

Attorneys. 

Appellant  contended  for  a  reversal  of  the  judgment  because 
of  a  variance  in  the  description  of  the  shipment,  citing 
Randolph  v.  Onstott,  58  111.  52;  Burnap  v.  Cook,  32  111.  169; 
Harms  v.  McCormick,  132  111.  104;  Wise  v.  Twiss,  Admr., 
54  111.  301;  Trunkey  v.  Hedstrom,  131  111.  205;  and  because 
of  a  variance  in  the  name  of  the  shipper,  citing  Chitty  on 
Pleading,  Vol.  1,  p.  3;  Newcomb  v.  Clark,  1  Denio  226. 

A  bill  of  lading  is  to  be  taken  as  the  sole  evidence  of  the 
final  agreement  of  the  parties  by  which  their  duties  and  lia- 
bilities must  be  regulated,  and  parol  evidence  is  inadmissible 
to  vary  its  terms  or  legal  import.  Louisville  &  N.  E.  E. 
Co.  V.  Fulgham,  91  Ala.  555;  8  So.  Rep.  803;  Hinckley  v. 
K  Y.  C.  &  H.  R.  Co.,  56  N.  Y.  429;  Hutchinson  on  Carriers, 
Sec.  126. 

An  agreed  rate  can  not  be  proved  by  parol,  even  where  no 
rate  is  named  in  the  bill  of  lading.  Louisville,  E.  &  St.  L. 
R.  Co.  V.  Wilson,  119  Ind.  352. 

Nor  can  agreed  rebates  be  recovered  against  the  expressed 
terms  of  the  biU  of  lading.  ■  Hopkins  v.  St.  L.  &  S.  F.  R.  Co., 
29  Kan.  544. 

Nor  can  the  agreed  route  be  proved  by  parol,  even  though 
no  route  is  specified  in  the  bill  of  lading.  Snow  v.  I.  B.  & 
W.  Ry.  Co.,  109  Ind.  422;  The  Sidonian,  34  Fed.  Rep.  805, 
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806;  Ledne  v.  Ward,  L.  R.,  20  Q.  B.  Div.  475,  482;  The  Del- 
aware,  14  Wall.  579,  600,  604;  White  v.  Ashton,  51  N.  Y. 
280,  284. 

It  is  a  rule  without  exception  that  parol  evidence  is  not 
admissible  to  vary  the  terms  of  a  written  contract.  All 
oral  negotiations  respecting  the  terms  and  conditions  upon 
which  the  goods  are  received  and  are  to  be  carried,  are  con- 
clusively presumed  to  be  merged  in  the  bill  of  lading.  This 
.must  be  taken  as  the  final  depository  and  sole  evidence  of 
the  agreement  between  the  parties.  Snow  v.  I.  B.  &  W,  R. 
Co.,  m^a;  Long  v.  N.  Y.  C.  R.  Co.,  50  N.  Y.  76,  78;  Hill 
V.  Syracuse  R.  Co.,  73  N.  Y.  361,  353;  O'Bryan  v.  Kinney, 
74  Mo.  125. 

Appellee's  Brief,  Rubens  &  Mott,  Attorneys. 

The  pleadings  in  this  case  were  correct.  The  declaration 
sets  forth  that  appellant  agreed  to  carry  for  appellee  certain 
material,  describing  the  same  according  to  the  actual  descrijv 
tion  of  that  material.  The  description,  "gas  reservoir 
material,"  as  contained  in  the  bill  of  lading,  was  open  to 
explanation  by  parol  evidence.  The  character,  quality  and 
quantity  of  goods  described  in  a  bill  of  lading,  can  always  be 
shown  to  be  different  by  parol  evidence.  Bissel  v.  Price,  16 
111.  408;  Great  Western  Railroad  Co.  v.  McDonald,  18  111. 
172;  Wallace  v.  Long,  8  Brad.  504;  Illinois  C.  Railroad  Co. 
V.  Cobb,  72  IlL  148. 

Mr.  Justice  Waterman  delivered  the  opinion  of  the 
Court. 

In  this  action,  brought  to  recover  alleged  overcharges 
exacted  on  freight  shipped  by  appellee,  the  plaintiff  filed  a 
declaration,  stating  a  contract  for,  and  the  shipment  of 
161,690  pounds  of  angle  iron,  bar  iron,  tie  iron,  frames  and 
plate  iron  punched,  rod  iron,  rough  iron,  castings,  bolts  and 
boiler  rivets,  from  Chicago  to  San  Jose,  California,  at  the 
rate  of  $1.15  per  hundred  pounds,  but  that  the  defendants  at 
San  Jose,  before  it  would  deliver  the  same,  exacted  from  the 
plaintiff  the  rate  of  $1.90  per  hundred  pounds. 
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Upon  the  trial  the  plaintiff  introduced  bills  of  lading,  one 
being  for  the  shipment  of  "  gas  reservoir  material,"  another 
for  the  shipment  of  gas  reservoir  material,  plate  iron, 
punched  angle  bars,  rods  and  plate  iron,  castings  and  rivets 
in  kegs,  and  a  third  for  gas  reservoir  material  plate;  the  rate 
specified  therein  being  $1.15  per  hundred  pounds.  These 
were  objected  to  as  not  admissible  under  the  declaration. 

Without  explanation  they  would  not  have  been  admissible. 
The  plaintiff  was  entitled  to  show  that  the  articles  described 
in  the  declaration  were  gas  reservoir  material,  and  so  known 
by  manufacturers,  shippers,  and  carriers  of  freight.  It  was 
not  necessary  to  describe  the  articles  or  state  in  the  declara- 
tion the  contract  in  the  exact  language  used  in  making  it. 
Shore  v.  Wilson,  9  CI.  &  F.  556;  Wharton  on  Ev.,  Sec.  938, 
961. 

It  seems  that  the  articles  described  in  the  declaration  and 
which  were  actually  shipped,  were  such  materials  as  are 
used  in  the  construction  of  gas  reservoirs,  and  would  have 
been  so  classed  had  they  been  designed  for  such  use,  but 
being  intended  for  a  malt  house,  they  were  by  the  railroad 
agent  at  San  Jose,  classed  as  "  machinery; "  not  that  they 
were  machinery,  but  that  they^  in  his  judgment,  came  under 
the  rate  known  as  tjie  machinery  class. 

In  consequence  of  the  rulings  of  the  trial  court  upon  the 
objection  made  to  the  introduction  of  the  bills  of  lading,  the 
plaintiff,  during  the  trial,  obtained  leave,  and  after  verdict 
amended  its  declaration  by  alleging  that  "  the  said  material 
was  by  plaintiff,  at  the  advice  and  instructions  of  the  defend- 
ant, billed  as  gas  reservoir  material,  and  the  bills  of  lading 
described  said  material  as  gas  reservoir  material,  and  said 
material  was  accepted  by  said  defendant  company  as  gas 
reservoir  material,  with  a  full  knowledge  on  the  part  of  said 
defendant  of  the  character  of  said  material  and  the  purpose 
for  which  the  same  was  designed  to  be  used." 

Under  this  amendment  the  plaintiff  proved  that  Mr.  Stan- 
ton, as  contracting  agent  of  the  Santa  Fe  Road,  examined 
the  material  and  said  that  it  was  virtually  the  same  as  that 
described  in  defendant's  tariff  sheet  as  gas  reservoir  mate-: 
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rial,  and  iastructed  plaintiff  to  bill  it  as  gas  reservoir  mate- 
rial. 

The  defendant  objected  to  the  admission  of  this  evidence 
as  an  attempt  to  vary  the  terms  of  a  written  contract,  by  a 
conversation  had  prior  to  it.  We  do  not  so  regard  the  tes- 
timony. Its  effect  was  not  to  vary  the  terms  of  a  written 
contract,  but  merely  to  enable  the  court  to  understand  it. 
It  is  a  familiar  rule,  that  a  court  will  admit  evidence  for  the 
purpose  of  placing  itself  in  the  shoes  of  the  parties,  to  en- 
"•able  it  to  read  the  contract  in  the  light  and  surroundings 
under  which  it  was  executed.  Wharton  on  Evidence,  Sees. 
940,  961,  972;  Gray  v.  Sharp,  1  Myl.  &  K.  602;  Taylor  on 
Ev.,  Sec.  1082;  Myers  v.  Walker,  24  111.  133;  Thorington  v. 
Smith,  8  Wal.  1.  Neither  the  average  judge  or  juror  would, 
without  explanation,  know  what  was  meant  by  the  expres- 
sion, "  gas  reservoir  material." 

Whether  the  articles  actually  shipped  were  correctly 
described  as  such  material,  or  whether  by  such  description 
the  parties  meant  to  describe  the  articles  actually  shipped, 
were  controverted  questions  as  to  which  it  was  proper  the 
court  should  hear  evidence.  Appellant's  witness,  Mr.  Rich, 
offered  as  an  expert,  testified  that  for  the  articles  shipped, 
if  designed  and  adapted  for  the  construction  of  a  malt  house, 
there  was  in  the  tariff,  no  classification  at  that  time. 

One  of  the  bills  of  lading  was  in  the  name  of  the  Pla- 
mondon  Manufacturing  Company;  it  is  insisted  that  this  bill 
was  for  this  reason  inadmissible.  From  the  bill  of  lading 
describing  the  Plamondon  Company  as  the  shipper,  it  ap- 
peared that  it  was  in  fact  given  in  pursuance  of  an  arrange- 
ment made  with  appellee  for  the  shipment  of  its  goods,  and, 
imder  it,  the  goods  of  appellee  and  some  of  the  Plamondon 
Company  were  shipped,  appellee  paying  the  entire  freight. 
Appellee  called  upon  the  Plamondon  Company  to  refund 
the  freight  it  paid  for  said  company  at  $1.90  per  hundred. 

This  action  was  brought  to  recover  the  alleged  over- 
payment on  freight  on  appellee's  property,  not  for  any  over- 
payment on  property  of  the  Plamondon  Company.  The 
right  of  appellee  to  sue  in  its  own  name,  upon  a  simple 
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unsealed  contract  made  with  it,  although  in  form  running 
to  another  party,  is  beyond  dispute.  Chitty  on  Pleading, 
VoL  1,  p.  4,  9th  Am.  Ed.,  from  6th  London  Ed.;  Dicey  on 
Parties,  p.  97,  Rule  11. 

There  were  introduced  in  evidence  two  tariff  sheets,  of 
which  plaintiff  had  in  its  office,  one.  The  rate  for  machin- 
ery, as  published  in  these,  was  $1.90  per  hundred.  Gas 
feservoir  material-<x)nsisting  of  beams,  columns,  circular 
frames  for  top  pnlleys,  weights,  and  chains  for  same,  plate 
iron,  punched — was  rated  at  $1.15  per  hundred  pounds. 
Angle  and  channel  iron  and  steel  beams,  bar  or  rod  iron, 
billets  and  blooms,  boiler  and  plate  iron,  punched  bolts  and 
nuts,  carriage  or  wagon,  in  boxes  or  kegs,  machine,  bridge 
and  lag,  and  lag  screw  bolts  or  nuts,  rivets  in*  boxes  or  kegs, 
were  rated  at  $1.15  per  hundred. 

Upon  one  of  these  sheets  was  printed  the  following 
rules : 

"14.  Property  Misrepresented. — When  articles  are 
shipped  under  a  false  nam_e,  in  order  to  deceive  the  carrier  or 
to  avoid  this  tariff,  agents  at  destination  will  collect  charges 
according  to  a  proper  classification,  and  in  case  of  loss  or 
damage,  consignees  will  be  paid  for  the  articles  as  called  or 
shipped.  Rates  named  in  bills  of  lading  on  pro|>erty  mis- 
represented or  wrongly  described  are  illegal,  and  will  not 
be  protected." 

"16.  Kates  on  Commodities. — Rates  on  commodities 
specified  on  pages  10  to  59,  inclusive,  are  specific  and  must 
not  be  applied  to  analogous  articles." 

"When  rate  for  car-load  lots  is  not  named,  the  rate  which 
is  given  will  govern,  regardless  of  quantity,  and  no  two  or 
more  articles  having  a  car-load  rate  shall  be  shipped  in 
mixed  car-loads  at  the  car-load  rate,  unless  so  provided." 

Appellant  contends  that  the  freight  on  articles  shipped  is 
fixed  by  these  tariffs,  and  that  as  the  articles  actually  shipped 
were  not  designed  for  a  gas  reservoir,  but  for  a  malt  house, 
they  are  to  be  treated  as  coming  under  the  machinery  class, 
and  rated  at  $1.90,  These  tariffs,  one  of  which  embraces 
fifty-nine  pages,  are  susceptible  of  construction,  and  not  in 
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all  cases,  necessarily,  easily  understood.  The  agent  of  ap- 
pellant when  soliciting  this  consignment  looked  them  over 
and  construed  them  as  fixing  the  rate  on  the  material  now 
tinder  consideration  at  $1.15,  saying  it  was,  virtually,  gas 
reservoir  material.  Acting  upon  this  construction  appellee 
shipped  by  appellant's  line  and  billed  the  goods  as  directed 
by  its  agent. 

Appellant  now  repudiates  the  act  of  its  agent,  and  says 
that  the  goods  were  incorrectly  billed.  In  this  controversy 
it  seems  to  us  that  at  the  least,  appellee  was  entitled  to  show 
the  circumstances  under  which  the  goods  were  shipped  and 
billed,  and  to  ask  the  jury  to  say  what,  under  the  circum- 
stances, for  the  purposes  of  this  contract  of  shipment,  the 
goods  are  to  be  considered  to  be. 

Appellant  has  a  right  to  make  freight  tariffs,  and  to 
thereon  designate  articles  as  it  sees  fit,  but  the  right  to  re- 
pudiate the  construction  its  agent,  for  the  purpose  of  procur- 
ing a  shipment,  has  placed  upon  its .  tariff,  is,  in  respect  to 
such  shipment,  quite  another  thing. 

The  railroad  agent  at  San  Jose  who  examined  the  articles 
now  under  consideration,  says  that  knowing  that  the  Malt 
House  Company  contemplated  erecting  an  electric  plant,  he 
suspected  fraud,  and  made  a  thorough  examination  of  the 
shipment,  and  that  it  consisted  of  the  machinery  and  fittings 
for  a  malt  house  plant;  what  he  considered  to  be  machinery 
is  shown  by  his  further  answer  that  he  should  rate  as  ma- 
chinery angle  iron,  frames,  pieces  of  plate  iron,  iron  doors, 
bundles  of  bar  iron,  bundles  of  galvanized  iron,  bar  iron 
frames,  bundles  of  punched  iron,  wrought  iron  bars,  iron 
castings,  plates  of  boiler  iron,  bolts,  bundles  of  iron  cast- 
ings, boiler  iron  plates,  bars  of  angle  iron,  bundles  of 
sheet  iron,  bundles  of  bolts,  a  tool  box,  bars  of  flat  iron,  bar 
iron,  iron  frames,  if  prepared  to  be  fastened  together  and 
used  in  the  construction  of  a  malt  house,  and  fitted  ready  to 
be  put  together,  after  being  put  together  comprising  a  part 
of  a  malt  house  plant. 

Appellant  contends  that  appellee,  in  violation  of  the  inter- 
state commerce  act,  falsely  described  its  property  for  the 
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purpose  of  getting  a  low  rate;  this  is  a  grave  charge,  and  if 
true,  ought  to  entitle  appellant  to  a  reversal  of  the  judgment 
in  this  case;  appellant  also  says  that  its  '^  unscrupulous  and 
unfaithful  agent,  with  whom  appellee  connived"  confessedly 
had  nothing  to  do  with  receiving  the  goods  or  making  the 
contract.  We  do  not  understand  the  record  of  this  cause  as 
justifying  these  charges. 

The  evidence  upon  this  point  is  that  Mr.  Goetz,  the  pres- 
ident of  the  appellee  company,  had  conversation  with  solicit- 
ing agents  of  different  freight  roads,  among  others,  with  a 
Mr.  Stanton,  representing  the  freight  department  of  appel- 
lant; that  Mr.  Stanton  gave  his  card  as  contracting  freight 
agent  of  appellant,  and  the  conversation  before  alluded  to 
was  had  with  this  Mr.  Stanton  when  the  goovls  were  ready 
to  ship,  a  day  or  two  before  the  bills  of  lading  were 
made. 

The  goods  were  not  delivered  to  Stanton,  nor  were  the 
bills  of  lading  received  from  him,  nor  does  his  name  appear 
thereon.  A  written  description  of  the  goods  was  sent  to 
appellant's  local  freight  agent  at  Chicago,  which  description 
was  "  two  car  loads  gas  reservoir  material,  consisting  of  plate 
iron,  punched,  angle  bars,  rods  and  plate  iron  castings  and 
rivets  in  kegs." 

There  is  nothing  to  show  any  "connivance"  of  appellee' 
with  an  unfaithful  agent  of  appellant.  Nor  is  there  any- 
thing to  show  that  Mr.  Stanton,  appellant's  agent,  was  un- 
faithful. 

He  was  not  called  as  a  witness,  and  at  the  utmost  it  can 
only  be  said  by  appellant  that  he  was  mistaken. 

Information  given  in  good  faith  by  appellee  of  the  char- 
acter of  the  goods  to  a  contracting  freight  agent  of  appellant 
was  sufficient.  There  is  nothing  tending  to  show  bad  faith 
upon  the  part  of  appellee,  and  we  therefore  do  not  perceive 
wherein  the  describing  of  these  goods  as  gas  reservoir 
material,  etc.,  was  a  violation  of  the  interstate  commerce 
act. 

Appellant's  agents  seem  to  place  their  statements  that 
they  were  not  thus  correctly  described,  largely  upon  the 
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fact  that  they  were  not  intended  for  such  use,  and  counsel 
for  appellant,  in  effect,  urge  that  appellant  may  discrimi- 
nate in  respect  to  its  freight  charges  in  favor  of  a  particular 
use  to  which  property,  carried,  is  to  be  applied;  that  the 
trouble,  expense,  labor,  responsibility  and  in  all  respects  the 
carriage  being  the  same,  more  may  be  exacted  for  the  trans- 
portation of  the  same  goods  when  designed  for  a  malt  house 
than  when  intended  for  a  gas  reservoir;  as  to  the  bearing 
of  the  interstate  commerce  act  upon  such  discrimination, 
we  are  not  called  upon  to  express  any  opinion. 

Appellant  urges  that  the  jury  was  improperly  instructed; 
but,  after  summarizing  the  instructions  given  at  the  instance 
of  the  plaintiff,  say  that  "  For  the  defendant  the  court  with 
marked  impartiality  gave  instructions  nearly  if  not  the  exact 
opposite  of  these;  but  refused,  however,  to  instruct  accord- 
ing to  the  plain  facts  of  the  case,  that  the  plaintiff  could  not 
recover  on  a  contract  to  carry  gas  reservoir  material  by 
proving  a  refusal  to  carry  portions  of  a  malt  house  plant." 
As  we  have  already  indicated,  we  do  not  think  that  under 
tho  evidence  this  case  turns  upon  whether  the  material  car- 
ried was  designed  for  a  gas  reservoir  or  for  a  malt  house. 
No  complaint  is  made  of  the  amount  of  the  verdict.  We  are 
of  opinion  that  the  jury,  under  the  evidence,  having  arrived 
at  the  conclusion  which  the  law  points  out,  whether  they 
were  in  all  respects  properly  instructed  is  comparatively 
unimportant,  and  that  the  judgment  of  the  Superior  Court 
should  be  affirmed. 

Opinion  on  Rehearing. 

It  is  not,  as  counsel  for  appellant  in  a  petition  for  rehearing 
seem  to  think,  the  opinion  of  this  court  that  evidence  is  ad- 
missible to  show  what  the  secret  intention  or  meaning  of 
parties  to  a  contract  was.  But  the  court  will,  in  construing 
the  contract,  place  itself  in  the  shoes  of  the  parties,  in  order 
that  it  may  read  the  contract  from  their  standpoint ;  and  it 
will  hear  evidence  as  to  the  significance  of  technical  or  local 
expressions.  So  doing  the  court  below  permitted  the  fol- 
lowing testimony  to  be  given : 
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"  Q.  How  did  yotb  come  to  bill  this  as  gas  reservoir  ma- 
terial for  shipment  i 

(Objection;  overruled;  exception.) 

A.  We  were  so  instructed  by  Mr.  Stanton,  contracting 
agent  of  the  Santa  Fe  road,  after  going  through  all  that 
material ;  it  was  right  on  the  place  to  be  shipped,  and  he 
said  under  their  tariff  sheet  it  is  the  only  head  it  can  come 
under,  because  it  is  the  same  material  described  in  their  o\vn 
tariff  sheet  as  gas  reservoir  material,  and  could  not  find  any 
other  head  in  their  tariff  sheet,  so  he  instructed  us  to  bill  it 
as  gas  reservoir  material,  because  there  was  no  other  ma- 
terial included  in  that  lot  that  would  not  be  classified  as 
gas  reservoir  material,  although  it  was  not  used  as  a  gas 
reservoir,  no  more  than  a  boiler  is  different  from  a  water- 
tank;  although  a  water-tank  is  not  a  boiler,  the  material  is 
the  same." 

This  testimony  was  undisputed.  It  thus  appears  that  ap- 
pellee wrote  the  words  "  gas  reservoir  material,"  under  direc- 
tion of  the  agent  of  the  appellant,  as  proper  words  to 
describe  the  articles  actually  shipped. 

To  arrive  at  the  intent,  not  of  one,  but  of  all  the  contract- 
ing parties,  is  always  the  object  of  the  court ;  not  a  secret 
intent  of  one,  but  what  each  knew  was  meant  and  intended 
that  the  words  used  should  express. 

It  is  the  case  that  the  witnesses  who  testified  that  the 
articles  shipped  came  under  the  general  description  of  gas 
reservoir  material  and  were  substantially  the  same  as  gas 
reservoir  material,  did  not  specifically  testify  that  the  arti- 
cles were  so  known  in  any  business ;  but  they  were  business 
men  accustomed  to  deal  in  such  material,  and  their  compe- 
tency to  sjyea^  upon  this  matter  does  not  seem  to  have  been 
questioned.  The  real  question  in  this  regard  was  not 
whether  such  expression  correctly  described  the  shipment, 
but  what  did  each  of  the  parties  intend  and  mean  by  such 
expression.     About  this  there  was  no  doubt  and  no  dispute. 

Appellant  does  not  deny  having  made  the  alleged  contract 
of  shipment,  but  it  insists  that  it  is  not  bound  thereby  be- 
cause it  alleges  that  the  goods  were  "  falsely  described." 

Vol.  LI  11 
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The  goods  were  not  "  falsely  described-"  That  expression 
in  the  bills  of  lading  and  in  the  '^  Interstate  Commerce 
Act "  does  not  mean  a  merely  incorrect  description.  The 
pains  and  penalties  of  the  law  are  not  intended  for  those 
who  in  good  faith  incorrectly  describe  or  bill  goods.  In  this 
case  in  the  utmost  good  faith  appellee  billed  these  articles 
as  '^  gas  reservoir  material."  Bach  billing  was  made  in  pur- 
suance of  instructions  given  them  by  appellant ;  when  the 
shipment  was  at  an  end  another  agent  of  appellant  decided 
that  the  consignment  was  incorrectly,  or,  as  appellant  con- 
tends, falsely  billed ;  this  was  a  thing  which,  as  against  ap- 
pellee, he  had  no  power  to  do. 

Counsel  for  appellant  urge  that  the  record  does  not  show 
that  appellee  consulted  other  railroad  companies  concerning 
the  shipment.  The  original  brief  of  the  same  counsel  con- 
tains the  following :  "  When  the  goods  were  ready  for 
shipment,  Mr.  Ooetz,  after  consultations  with  various  freight 
men,  decided  to  send  them  by  the  appellant  line."  The 
record  shows  that  Mr.  Goetz  testified  that  prior  to  shipping 
the  goods,  he  had  conversations  with  several  soliciting  agents 
of  different  roads,  among  others  with  Mr.  Stanton,  the 
agent  of  appellant. 

If,  as  contended  by  appellant,  the  contract  it  made  is  void, 
then  the  rate  would  be  such  as  should  under  the  tariff  have 
been  made. 

We  see  no  warrant  for  rating  the  articles  shipped  as 
machinery;  while  we  do  find  that  most,  if  not  all  of  such 
articles,  if  described  separately  as  steel  and  iron  angle  and 
channel  beams,  columns  and  girders,  bar  or  rod  iron,  boiler 
iron,  plate,  punched,  bolts  and  rivets,  would,  under  the 
transcontinental  tariff,  have  been  rated  at  $1.15,  the  amount 
appellant  and  appellee  agreed  to. 

Counsel  again  urge  that  only  the  consignor  named  in  a 
bill  of  lading  can  bring  suit  thereon;  and  cite  from  Dicey 
on  Parties,  the  rule  that  "  When  there  exists  an  express 
agreement  with  the  consignor,  he,  as  being  the  person  with 
whom  the  contract  is  made,  must  be  the  plaintiff  in  an 
action  against  the  carrier." 
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The  rule  is  correctly  stated.  The  consignor  is  the  person 
who  actually  consigns  the  goods;  not  necessarily  the  person 
in  whose  name  a  bill  of  lading  is  made. 

A  bill  of  lading,  if  there  be  no  shipment,  does  not  con- 
stitute a  contract;  a  bill  of  lading  without  consideration 
therefor,  is  a  mere  piece  of  paper;  there  must,  to  constitute 
a  contract,  be  a  consideration  as  well  as  parties.  The  whole 
subject  is  admirably  treated  in  Dicey  on  Parties,  at  page  97, 
following  rule  11.  * 

The  application  for  a  rehearing  will  be  denied. 


Carroll-Porter  Boiler  &  Tank  Co.  t.  Wheeling  Corrugat- 
ing Co. 

1.  Drafts — What  is  an  Acceptance. — Appellee  drew  a  draft  upon 
appellant.  AppeUant  did  not  accept  it  formally,  but  stated,  **  We  have 
not,  to  our  knowledge,  accepted  the  order  as  yet,  but  we  will  protect  your 
interests  when  the  payments  are  made  to  us  by  the  Furnace  Company,  as 
we  win  not  pay  anything  to  Messrs.  Veach,  Dickinson  &  Mendahl/'  The 
question  being,  was  the  acceptance  of  the  draft  sufficient  to  bind  the 
appehanty  it  toas  hdd  not  sufficient. 

r 
* 

Memorandam, — Assumpsit.  Appeal  from  the  Circuit  Court  of  Cook 
County;  the  Hon.  Frank  Bakeb,  Judge,  presiding.  Heard  in  this  court 
at  the  October  term,  1898,  and  reversed.  Opinion  filed  December  21, 
1893. 

The  statement  of  facts  is  contained  in  the  opinion  of  the 
coart. 

N.  M.  Jones,  attorney  for  appellant. 

Appblleb's  Brief,  Defbees,  Bbaoe  &  Bitteb,  Attobneys. 

Unless  otherwise  required  by  statute,  no  particular  form 
of  words  is  neoessary  to  make  a  valid  acceptance,  but  any 
words  showing  a  clear  intent  to  accept  the  bill  will  be  suffi- 
cient. An  acceptance  may  even  be  implied  from  the  con- 
duct of  the  drawee  or  from  other  circumstances.  2  Ran- 
dolph on  Com.  Paper,  Sec.  699. 
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Mr.  Justice  Waterman  delivered  the  opinion  of  the 
Court. 

This  was  an  action  commenced  by  attachment  to  recover 
the  amount  of  a  draft  drawn  upon  the  appellant  in  favor  of 
the  appellee  by  the  firm  of  Yeach,  Dickinson  &  Mendahl. 

The  circumstances  under  which  the  draft  came  to  be  drawn 
were  as  follows :  The  appellant  had  a  contract  with  the 
Iroquois  Furnace  Company  for  building  a  roof  for  a  casting 
house  at  Chicago,  and  entered  into  a  sub-contract  with 
Veach,  Dickinson  &  Mendahl  to  do  the  work.  The  last 
mentioned  firm  purchased  from  the  appellee  material  for 
that  purpose  and  issued  its  draft  on  the  appellant  in  paj''- 
ment  for  such  material. 

This  suit  was  brought,  on  what  appellee  contends  to  be  an 
acceptance  of  the  draft;  the  appellant,  on  the  other  hand, 
contending  that  there  was  no  acceptance. 

On  March  6, 1891,  the  appellee  wrote  the  appellant  advis- 
ing it  of  the  draft,  inclosing  a  copy,  and  inquiring  whether 
it  would  be  satisfactory  to  draw  at  sight  for  the  amount, 
attaching  the  original  draft. 

The  reply  is  dated  March  7th,  and  says :  "  Owing  to  the 
delay  in  getting  the  building  on  the  ground,  for  which  ^the 
corrugated  iron  was  intended,  we  have  as  yet  been  unable  to 
get  any  payment  on  same,  and  therefore  could  not  accept 
your  draft  on  us.  We  have  not,  to  our  knowledge,  accepted 
the  order  as  yet,  but  we  will  protect  your  interests  when 
the  payments  are  made  to  us  by  the  Furnace  Company,  as  we 
mil  not  pay  anything  to  Messrs.  Veach,  Dickinson  &  Men- 
dahl." 

The  draft  inclosed  is  as  follows : 

"  Newark,  O.,  March  4,  1891. 
To  the  Carroll-Porter  Boiler  and  Tank  Co.,  Penn  avenue, 

Pittsburg,  Pa.: 

Gentlemen:  Please  pay  to  order  of  the  Wheeling  Cor- 
rugating Company,  Wheeling,  West  Va.,  the  sum  of  six 
hundred  and  eighty-three  (683)  dollars,  and  charge  same  to 
our  account  for  work  furnished  you  for  South  Chicago, 
Illinois. 

Veach,  Dickinson  &  Mendahl," 
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May  3,  1891,  appellant  received  from  the  Iroquois  Com- 
pany payment  in  fulL 

Upon  the  hearing  it  was  not  made  to  appear  that  at  any 
time  appellant  was  indebted  to  Veach,  Dickinson  &  Men- 
dahl,  the  attachment  debtors,  or  had  ever  had  in  its  hands 
any  property  or  assets  belonging  to  said  last  mentioned  finn. 

The  secretary  of  the  api)ellant  company  testified  as  fol" 
lows :  '^  We  are  not  indebted  to  Yeach,  Dickinson  &  Men- 
dahl  in  any  sum.  They  are  indebted  to  us.  We  are  not 
indebted  to  the  Wheeling  Corrugating  Company,  the  plaint- 
iffs in  this  suit,  and  never  had  any  business  or  dealing  with 
them.  The  Carroll-Porter  Company  entered  into  an  agree- 
ment with  the  Iroquois  Furnace  Company,  of  Chicago,  for 
furnace  plant;  then  we  sub-let  part  of  the  work  to  Veach, 
Dickinson  &  Mendahl.  Veach,  Dickinson  &  Mendahl  failed 
to  complete  the  work,  as  per  contract,  and  we  were  com- 
pelled to  finish  the  work  at  a  loss  to  our  firm.  Veach,  Dick- 
inson &  Mendahl  agreed  to  do  the  work  for  $3,357,  and  as 
they  failed  to  complete  it,  we  were  compelled  to  complete 
it  at  an  expense  of  about  $3,900.  This  leaves  Veach,  Dick- 
inson &  Mendahl  in  our  debt  about  $500,  as  we  hold  them 
for  the  difference.  We  are  not  indebted  to  them  or  the 
plaintiffs  in  any  sum  whatever." 

This  evidence  was  not  contradicted.  After  the  reply  sent 
to  the  letter  of  March  6,  1891,  other  letters  passed  between 
appellant  and  appellee,  but  none  that  we  deem  as  affecting 
the  relation  of  the  parties. 

As  is  stated  by  counsel  for  appellee,  "  the  whole  contro- 
versy turns  upon  the  question  of  whether  or  not  there  was 
an  acceptance  of  the  draft  sufllcient  to  bind  the  appel- 
lant." 

The  language  upon  which  such  acceptance  is  claimed  is 
as  follows : 

"  We  have  not  to  our  knowledge  accepted  the  order  as 
yet,  but  will  protect  your  interests  when  the  payments  are 
made  to  us  by  the  Furnace  Company,  as  we  will  not  pay  any- 
thing to  Messrs.  Veach,  Dickinson  &  Mendahl." 

Two  promises  are  here,  it  is  said,  made : 

First,  that  the  interests  of  appellee  shall  be  protected. 
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Second,  that  appellants  will  not  pay  anything  to  Messrs. 
Veach,  Dickinson  &  Mendahl. 

As  to  the  first,  the  only  interests  of  appellee  with  which 
appellants  had,  or  it  was  expected  could  have,  any  connec- 
tion and  would  protect,  was  that  appellant  might  at  some 
time  have  in  its  hands  property  belonging  to  Veach,  Dick- 
inson &  Mendahl  or  be  owing  something  to  them.  If  this 
condition  occurred,  it  would  be  for  the  interest  of  appellee 
that  appellant,  instead  of  turning  such  property  over  or 
paying  such  indebtedness  to  Yeach,  Dickinson  &  Mendahl, 
should  hold  the  same  for  the  benefit  of  appellee. 

Appellant  never  did  have  any  property  belonging  to 
Veach,  Dickinson  &  Mendahl,  and  never  owed  or  paid  them 
anything.  There  was,  therefore,  no  failure  of  either  of  the 
promises  said  to  have  been  made  by  appellant. 

We  regard  this  undertaking  of  appellant  as  merely  a 
promise  that  they  would  not  pay  anything  to  Veach,  Dick- 
inson &  Mendahl ;  the  second  clause  qualifies  the  first,  and 
clearly  shows  in  what  way  it  promised  to  protect  the  inter- 
ests of  appellee. 

There  was  in  no  respect  an  absolute  acceptance  by  appel- 
lant of  the  draft  made  by  appellee. 

The  utmost  that  can  be  claimed  is,  that  there  was  an 
acceptance  to  the  extent  and  upon  the  condition  that  appel- 
lant should  become  indebted  to  Veach,  Dickinson  &  Men- 
dahl.   This  condition  never  happened. 

The  judgment  of  the  Circuit  Court  is  therefore  reversed, 
and  the  case  having  been  tried  without  a  jury,  we  will  here 
enter  a  judgment  on  a  finding  of  fact. 
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160.  SS  T**®  Attorney-General  of  the  State  of  Illinois  v.  The 
^fieei  Newberry  Library. 


1.  Trusts — Construction  of  Instruments  Creating. — It  is  one  of  the 
well  recognized  functions  of  a  court  of  equity,  whenever  there  is  any  bona 
fide  doubt  as  to  the  true  meaning  of  an  instrument  creating  a  trust,  at 
the  suit  of  the  trustee  brought  for  that  purpose,  to  give  a  judicial  con 
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stniction  to  the  instrumeat  and  direction  to  the  trustee  as  to  his  powers 
and  duties  thereunder. 

2.  Trusts — Public  Interests — Attomey-Oeneral  a  Proper  Party.— 
Where  the  public  is  interested  in  the  execution  of  a  trust,  the  attorney- 
general  is  the  proi>er  party,  either  plaintiff  or  defendant,  as  the  repre- 
sentative of  the  public. 

5.  Estates — Umitations  in  WUls^  upon  Lzases^  etc.,  do  not  Con- 
tinue after  the  Estate  has  Passed  from  the  Trustees. — The  limitations  in 
a  will  as  to  the  length  of  time  for  which  leases  of  real  property  are  to  be 
made  and  the  restrictions  upon  the  character  of  investments  to  be  made 
bf  the  trustees  of  the  will,  do  not  continue  after  the  property  has  passed 
out  of  the  hands  and  control  of  such  trustees. 

Hemorandnm.— Bill  to  construe  a  wilL  Error  to  the  Circuit  Court  of 
Cook  County;  the  Hon.  Edward  F.  Dunne,  Judge,  presiding.  Heard  in 
this  court  at  the  October  term,  1898,  and  affirmed.  Opinion  filed  Feb. 
raary  1,  1894. 

Statement  of  the  Case. 

This  suit  was  brought  in  the  Circuit  Court  of  Cook 
County  by  the  Newberry  Library,  a  corporation  organized 
under  the  laws  of  the  State  of  Illinois,  against  the  Attorney- 
General  of  the  State  of  Illinois,  to  obtain  the  instruction 
and  direction  of  a  court  of  chancery  as  to  whether  certain 
limitations  on  the  power  of  the  trustees  of  the  estate  of 
Walter  L.  Newberry,  deceased,  limiting  the  powers  of  said 
trustees  dtiring  the  administration  and  management  of  the 
said  trust,  continue  to  exist  as  limitations  after  the  distri- 
bution of  said  estate,  and  what  is  the  eflfect  upon  the  provis- 
ions of  said  will,  imposing  such  limitations,  of  section  4  of 
the  act  of  the  legislature  of  the  State  of  Illinois,  entitled 
"An  act  to  encourage  and  promote  the  establishment  of 
free  public  libraries  in  cities,  villages  and  towns  of  this 
State,  approved  June  17,  1891,  in  force  July  1,  1891." 

Walter  L.  Newberry,  of  the  city  of  Chicago,  county  of 
Cook  and  State  of  Illinois,  died  in  November,  1868,  leaving 
a  last  will  and  testament,  which  was  subsequently  admitted 
to  probate  in  the  County  Court  of  Cook  County,  Illinois, 
and  by  the  terms  of  which  will  Mark  Skinner  and  Eliphalet 
W.  Blatchford  were  appointed  as  trustees  to  control  and 
manage  said  estate  left  to  said  trustees,  until  the  final  dis- 
tribution thereof,  as  directed  by  said  will. 
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Among  the  powers  given  to  said  trustees  while  managing 
and  administering  said  trust,  was  the  power  to  make  leases 
of  the  real  estate  belonging  to  said  trust,  for  terms  not  ex- 
ceeding twenty  years.  The  clause  limiting  such  power  is 
as  follows : 

"  If,  in  the  opinion  of  my  said  trustees,  it  would  be  for 
the  best  interest  of  my  estate,  in  order  to  secure  valuable 
improvements  to  be  made  upon  any  unimproved  lot  or 
land  belonging  to  my  estate,  to  lease  said  lot  or  lands  for 
a  longer  period  than  five  years,  then  my  will  is  and  I  hereby 
direct,  that  my  said  trustees  lease  and  demise  tlie  same  for 
any  period  longer  than  five  years,  but  not  exceeding  the 
period  of  twenty  years,  as  they  may  see  fit." 

Another  limitation  on  the  power  of  the  trustees,  is  the 
limitation  directing  what  investments  shall  be  made  by  the 
said  trustees,  and  is  as  follows : 

"  In  making  investment  of  money  that  may  from  time  to 
time  come  into  the  hands  of  my  trustees,  etc.,  it  is  my  wish, 
and  I  direct  that  my  said  trustees  invest  the  same,  either  in 
the  securities  of  the  United  States  of  America,  or  of  the 
State  of  Dlinois,  or  of  the  county  of  Cook,  or  of  the  city 
of  Chicago,  or  in  loans  secured  by  bond  or  mortgage  on 
good,  improved,  unincumbered  real  estate  in  the  city  of  Chi- 
cago, worth  in  their  judgment  at  least  twice  the  amount  of 
the  money  loaned  and  secured  thereon;  the  land  to  be  worth 
without  improvement,  at  least  as  much  as  the  amount 
loaned  upon  such  improved  property;  it  being  my  intention 
that  my  said  trustees  may  invest  in  any  or  all  of  said  secu- 
rities as  they  may  see  fit,  but  in  none  other;  and  in  purchas- 
ing bonds  of  the  United  States,  State  of  Illinois,  county  of 
Cook  or  city  of  Chicago,  to  pay  therefor  the  market  price 
at  the  time  and  times  of  making  such  purchase." 

By  the  terms  and  provisions  of  said  will,  the  time  for 
final  distribution  and  division  of  the  estate  of  said  decedent 
was  postponed  until  the  death  of  the  widow  and  two 
daughters  of  said  decedent,  and  the  provisions  of  said  will 
relative  to  the  founding  of  a  free  public  library  were  con- 
tingent upon  the  death  of  the  two  daughters  of  the  said  de- 
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cedent,  without  lawful  issue.  Until  such  final  distribution 
and  division  of  said  estate,  the  said  trustees  were  directed  to 
hold,  manage,  control  and  administer  the  said  estate,  sub- 
ject to  the  directions  and  limitations  contained  in  said  will, 
for  the  administration  of  said  trust;  and  upon  such  final  dis- 
tribution the  trustees  were  directed  to  convey  the  said 
estate  to  the  said  devisees  and  beneficiaries  who  should  be 
entitled  thereto  at  the  time  of  such  distribution. 

Subsequently  the  two  daughters  of  said  decedent  died 
Avithout  leaving  issue;  thereafter  the  widow  of  said  dece- 
dent also  died,  and  the  time  arrived  for  the  distribution  of 
the  estate  of  said  decedent,  and  such  distribution  was  made 
as  directed  in  said  will.  At  the  time  of  such  distribution 
Eliphalet  W.  Blatchford  was  the  sole  surviving  and  acting 
trustee  under  said  will  of  Walter  L.  Newberry,  deceased, 
and  as  such  trustee  he  held  the  title  to  a  large  number  of 
lots,  pieces  and  parcels  of  land,  located  in  the  city  of  Chi- 
cago, county  of  Cook,  and  State  of  Illinois,  and  a  large 
amount  of  personal  property,  and  upon  such  distribution 
one-half  part  of  said  estate  was  conveyed  to  the  devisees 
entitled  thereto  by  the  terms  of  said  will,  and  one-half  part 
thereof  was  set  apart  and  applied  by  the  said  Eliphalet  W. 
Blatchford,  as  sole  surviving  trustee  under  the  will  of  "Wal- 
ter L.  Newberry,  deceased,  toward  the  purposes  designated 
in  said  will,  namely,  to  the  founding  of  a  free  public  library 
in  the  north  division  of  the  city  of  Chicago,  county  of 
Cook  and  State  of  Illinois. 

On  June  17,  1891,  an  act  was  passed  by  the  legislature  of 
the  State  of  Illinois,  entitled  "  An  act  to  encourage  and 
promote  the  establishipent  of  free  public  libraries  in  cities, 
villages  and  towns  of  this  State,  approved  June  17,  1891, 
in  force  July  1,  1891." 

For  the  purpose  of  carrying  out  the  object  aforesaid,  as 
designated  in  said  will,  namely,  the  founding  of  a  free  pub- 
lic library  in  the  north  division  of  the  city  of  Chicago, 
County  of  Cook  and  State  of  Illinois,  the  said  Eliphalet 
W.  Blatchford,  sole  surviving  trustee  under  the  said  will 
of  Walter    L.  Newberry,  deceased,  caused  the  Newberry 
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Library  to  be  organized  under  the  act  aforesaid,  on  April 
13,  1892,  and  conveyed  to  the  said  corporation,  the  New- 
berry Library,  all  the  real  estate  and  personal  property  be- 
fore that  time  by  him  set  apart  for  the  purpose  aforesaid, 
and  the  same  was  accepted  by  said  corporation. 

This  was  done  under  the  provisions  of  the  will  as  to  the 
founding  of  a  free  public  library,  which  are  as  follows : 

"  The  other  share  of  my  estate  shall  be  applied  by  ray 
said  trustees,  as  soon  as  the  same  can  consistently  be  done, 
to  the  founding  of  a  free  public  library,  to  be  located  in 
that  portion  of  the  city  of  Chicago  now  known  as  'the 
North  Division.'  And  I  do  hereby  authorize  and  empower 
my  said  trustees  to  establish  such  library,  on  such  founda- 
tion, under  such  rules  and  regulations  for  the  government 
thereof,  appropriate  such  portion  of  the  property  set  apart 
for  such  library,  to  the  erection  of  projjer  buildings  and 
f  umishi];)g  the  same,  and  such  portion  to  the  purchase  and 
procurement  of  books,  maps,  charts  and  aU  such  other 
articles  and  things  as  they  may  deem  proper  and  appropriate 
for  a  library,  and  such  other  portion  to  constitute  a  per- 
manent fund,  the  income  of  which  shall  be  applicable  to  the 
purpose  of  extending  and  increasing  such  library;  hereby 
fully  empowering  my  said  trustees  to  take  such  action 
in  regard  to  such  library  as  they  may  judge  fit  and  best, 
having  in  view  the  growth,  preservation,  permanence  and 
general  usefulness  of  such  library." 

Section  four  of  the  said  act  of  the  legislature  of  the 
State  of  Illinois,  is  as  follows : 

"  Organizations  formed  under  this  act  shall  be  bodies  cor- 
porate and  politic,  to  be  known  under  the  names  stated  in 
the  respective  certificates  or  articles  of  incorporation,  and 
by  such  corporate  names  they  shall  have  and  possess  the 
ordinary  rights  and  incidents  of  corporations  and  shall  be 
capable  of  taking,  holding  and  disposing  of  real  and  per- 
sonal estate  for  all  purposes  of.  their  organization.  The 
provisions  of  any  will,  deed,  or  other  instrument  by  which 
endowment  is  given  to  said  library  and  accepted  by  said 
trustees,  managers  or  directors,  shall,  as  to  such  endow- 
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ment,  be  a  part  of  the  organic  and  fundamental  law  of 
such  corporation,"  etc. 

By  reason  of  the  said  section  of  the  statute  and  the  pro- 
visions of  the  said  will  and  codicil,  the  power  of  the  New- 
berry Library  to  give  leases  of  its -real  estate  for  terms  in 
excess  of  twenty  years  has  been  questioned,  and  although 
it  has  had  frequent  applications  for  such  leases,  it  is  em- 
barrassed by  such  question  and  can  not  negotiate  therefor, 
and  can  not  obtain  such  large  rentals  as  it  might  obtain 
were  it  not  for  such  question  as  to  its  powers;  and  it  has 
been  compelled  to  decline  to  negotiate  with  parties  desiring 
such  leases  who  would  be  willing  to  pay  large  rentals,  were 
such  doubt  as  to  its  power  removed. 

The  said  corporation  has  also  from  time  to  time  had  op- 
portunity to  make  desirable  investments  other  than  those 
set  forth  in  said  will  and  is  unable  to  take  advantage  of  the 
same  and  negotiate  therefor  by  reason  of  doubt  as  to  its 
powers  as  set  forth  in  said  will,  and  thereby  it  has  lost  and 
will  continue  to  lose  large  profits  and  gains  to  the  charita- 
ble use  of  the  charity  it  represents. 

The  bill,  therefore,  asked  the  instructions  and  directions 
of  the  court  in  the  premises,  that  it  might  be  adjudged  that 
such  limitations  on  the  powers  of  the  trustees  to  make  leases 
to  periods  of  twenty  years,  and  the  limitations  on  the  powers 
of  the  trustees  to  mjJce  investments  as  set  forth  in  said  will, 
were  temporary  and  incidental  only,  and  were  only  designed 
to  control  the  trustees  under  said  will  during  the  continu- 
ance and  management  of  said  trust,  and  ceased  to  exist  on 
the  final  distribution  of  said  estate;  and  that  when  the  said 
property  was  conveyed  to  the  Newberry  Library,  the  New- 
berry Library  received  and  took  the  same  free  of  and  dis- 
charged from  the  said  limitations,  and  that  such  limitations 
being  only  temporary,  did  not  become  a  part  of  the  organic 
and  fundamental  law  of  the  Newberry  Library. 

The  attorney-general  of  the  State  of  Illinois  being  duly 
served  with  a  copy  of  said  bill  entered  his  appearance  and 
filed  a  general  demurrer.  Subsequently  the  demurrer  was 
overruled  and  a  decree  was  entered  whereby  the  court  found 
the  complainant  entitled  to  relief,  and  declared  that  accord- 
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ing  to  a  true  construction  of  the  will  of  Walter  L.  New- 
berry, deceased,  the  limitations  therein,  whereby  the  trust- 
ees were  only  authorized  to  make  leases  for  periods  not 
exceeding  twent}''  years,  and  whereby  the  trustees  were 
limited  to  the  investments  specified  in  said  will,  were  con- 
fined to  the  period  of  the  administration  and  management 
of  the  trust  confided  to  said  trustees,  and  continued  only  up 
to  the  final  distribution  and  division  of  the  estate  of  said 
decedent  and  no  longer;  and  that  upon  the  organization  of 
the  Newberry  Library  under  the  act  of  legislature  entitled 
"  An  act  to  encourage  and  promote  the  'establishment  of 
free  public  libraries  in  cities,  villages  and  towns,  approved 
June  17,  1891,  and  in  force  July  1,  1891,"  and  the  convey- 
ance to  the  said  corporation  by  Eliphalet  W.  Blatchford, 
surviving  trustee  under  the  said  will,  of  the  one-half  part  of 
the  property  applied  and  set  apart  for  the  founding  of  a 
free  public  library,  the  said  provisions  of  the  said  will  limit- 
ing the  power  of  the  trustees  under  the  said  will  to  make 
leases  of  real  estate  of  said  decedent  for  periods  of  twenty 
years,  and  the  limitation  on  the  power  of  said  trustees  to 
make  investments  as  specified  in  said  will  only,  ceased  to 
exist,  and  did  not  become  parts  of  the  organic  and  funda- 
mental law  of  the  said  corporation.  The  court,  therefore, 
ordered,  adjudged  and  decreed  that  the  said  complainant 
holds  the  estate  and  property  conveyed  and  transferred  to 
it  by  Eliphalet  W.  Blatchford,  surviving  trustee,  under  the 
will  of  Walter  L.  Newberry,  deceased,  and  the  proceeds 
thereof,  free  from  the  restrictions  and  limitations  contained 
in  said  will  and  codicil  relative  to  leases  and  investments, 
and  that  said  complainant  has  the  same  powers  over  said 
estate  and  the  proceeds  thereof,  that  it  would  have  if  the 
restrictions  in  said  will  and  codicil  in  regard  to  leases  and 
investments,  did  not  exist.  The  attorney-general,  plaintiff 
in  error,  brings  this  writ  of  error  to  this  court. 

M.  T.  Moloney,  Attorney-General,  T.  J.   Scofield  and 
Martin  L.  Newell,  for  plaintiff  in  error. 

David  Fales,  attorney  for  the  defendant  in  error. 
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Mb.  Justicb  Waterman  delivered  the  opinion  of  the 
Court. 

It  is  one  of  the  well  recognized  functions  of  courts  of 
equity,  wherever  there  is  any  hona  fid^  doubt  as  to  the  true 
meaning  of  an  instrument  creating  a  trust,  to,  at  the  suit  of 
the  trustees  brought  for  that  purpose,  give  a  judicial  con- 
struction to  the  instrument,  and  direction  to  the  trustee  as 
to  his  powers  and  duties  thereunder.  Attorney-General  v. 
Haberdasher's  Co.,  1  Vesey,  Jr.,  295;  In  re  Shaw's  Trusts, 
L.  R.  12  Eq.  124;  Perry  on  Trusts,  Sec.  746;  Pomeroy's  Eq. 
Juris.,  Sees.  1064,  1166;  Bailey  v.  Bricr^s,  56  N.  Y.  407. 

Where  the  public  is  interested  in  the  execution  of  a  trust, 
the  attorney-general  is  the  proper  party,  either  plaintiff  or 
defendant,  as  the  representative  of  the  public.  Barbour  on 
Parties,  468-661;  Tudor's  Law  of  Charitable  Uses,  161; 
Perry  on  Trusts,  Sec.  773;  Hunt  v.  The  Chicago  and  Dummy 
Railroad  Co.,  20  111.  App.  282-290;  Jackson  v.  Phillips,  14 
Allen,  539;  Fund  Association  v.  Beckman,  21  Barb.  565. 

The  principal  question  presented  in  this  case  is  whether 
the  limitation  as  to  the  length  of  time  for  which  leases  of 
real  property  and  the  restrictions  upon  the  character  of 
investments  to  be  made  by  the  trustees  of  the  will,  continue 
after  the  property  has  passed  out  of  the  hands  and  control 
of  such  trustees. 

By  the  will  the  estate  was  divided,  substantially,  into  two 
principal  shares  or  classes.  One  of  these  was  after  the  hap- 
pening of  certain  events  to  be  distributed  to  various  individ- 
uals, relatives  of  the  testator;  the  other  share  of  the  estate 
was  to  be  applied  by  his  trustees  to  the  founding  of  a  free 
public  library. 

The  testator  foresaw  that,  as  happened,  a  considerable 
number  of  years  might  elapse  before  his  trustees  could  dis- 
tribute the  estate  in  accordance  with  the  provisions  of  the 
will,  and  he  also  realized  that  the  arrival  of  the  period  of 
distribution  was  uncertain  and  might  come  within  the  term 
of  twenty  years. 

In  order,  therefore,  to  provide  that  the  title  to  real  estate 
when  divided  at  the  period  of  distribution,  should  not  be 
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incumbered  by  too  long  leases,  he,  while  giving  in  many 
respects  the  most  ample  powers  of  distribution  to  his  trust- 
ees, restricted  them,  in  the  matter  of  leasing,  to  the  making 
of  leases  for  a  period  not  exceeding  twenty  years.  And 
foreseeing  the  desirability  that  the  personal  part  of  the 
estate  should,  at  the  arrival  of  the  time  for  distribution,  con- 
sist of  readily  convertible  assets,  having  a  well  recognized 
market  value,  he  provided  that  the  trustees  of  the  will 
should  make  investments  of  only  certain  kinds. 

The  numerous  individuals  who  were  the  objects  of  the 
testator's  bounty,  it  is  manifest,  take  at  the  distribution  of 
the  estate  an  absolute  ownership,  free  of  any  control  of  the 
trustees,  but  take  the  distributed  estate  in  the  condition  in 
which  the  trustees,  in  accordance  with  the  terms  of  the  will, 
have  placed  it. 

So,  too,  the  share  to  be  applied  for  the  founding  of  a  free 
public  library,  when  so  applied,  was  to  belong  absolutely  to 
such  library,  freed  from  all  control  of  the  trustees  appointed 
to  execute  the  will. 

The  trustees  under  the  will  had  two  things  to  do,  viz.:  To 
manage  and  to  distribute  the  estate;  when  the  appointed 
time  for  distribution  came,  and  the  estate  was  distributed, 
their  functions  as  trustees  of  the  will  ended. 

In  accordance  with  the  will,  they  have  given  over  the 
share  to  be  used  for  the  founding  of  a  free  public  library  to 
a  corporation  created  for  the  purpose  of  receiving  such  share 
and  administering  it  in  accordance  with  the  testator's  direc- 
tion in  that  regard.  There  is  in  the  Avill  no  provision  as  to 
how  any  of  the  individuals  who  took  under  this  will  were 
to  manage  their  portions,  and  there  is  no  direction  as  to  the 
manner  in  which  the  property  devoted  to  the  founding  of  a 
free  public  library  is  to  be  managed ;  the  setting  apart  of  a 
portion  as  a  permanent  fund  to  provide  an  income  for  the 
purpose  of  extending  and  increasing  the  library  is  mentioned, 
but  no  directions  as  to  its  amount  or  management  are  given. 

The  provisions  of  the  will  limiting  leases  of  lands  to 
twenty  years  and  the  restrictions  as  to  the  character  of  in- 
vestments, are  applicable  to  the  entire  estate ;  they  affect 
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the  shares  of  individuals  as  much  as  the  share  devoted  to 
library  purposes.  Such  provisions  have  nothing  to  do  with 
any  portion  of  the  estate  after  its  distribution  by  the 
trustees  of  the  will. 

Section  four  of  the  act  under  which  appellee  became  an 
incorporated  entity,  does  not  add  to  the  duties  of  the  trust- 
ees of  this  will;  it  does  make  the  clause  of  said  will  pro- 
viding for  the  founding  of  a  free  public  library  a  part  of  the 
law  of  appellee's  being,  and  appellee,  under  the  provisions 
of  said  section  four,  can  not  transform  the  library  into  a 
book  repository,  not  free,  or  remove  it  from  the  north  divis- 
ion of  the  city  of  Chicago,  It  is  bound  to  eifectuate  the 
testator's  desires  in  this  regard;  it  is  not  bound  in  the  man- 
agement of  its  income  fund  to  pay  heed  to  the  restrictions 
put  upon  the  trustees  from  whom,  in  the  due  course  of  ad- 
ministration, it  received  the  fund. 

The  decree  of  the  Circuit  Court  entered  upon  the  over- 
ruling the  demurrer  of  the  attorney-general  to  the  bill  is 
affirmed. 


51     I7o 
60    678 
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1-  TLBAS^Tmposing  Term$  on  WithdrawaL^Vniere  a  defendant 
asks  leave  to  withdraw  a  plea,  it  10  error  for  the  court  in  granting  it  to 
impose  oonditions. 

2.  Joint  liABTUrr^Plea  Denyini;.— The  effect  of  Sec.  86,  Chap.  110 
H.  S.,  entitled  Practice,  providing  that  in  actions  upon  contracts  ex- 
pressed or  implied  against  two  or  more  defendants,  as  partners  or  joint 
obligors  or  payors,  proof  of  the  joint  liability  or  partnership  of  the  de- 
fendants, or  their  christian  or  surnames,  shall  not,  in  the  first  instance, 
be  required  to  entitle  the  plaintiff  to  judgment,  unless  such  proof  shall 
be  rendered  necessary  by  pleading  in  abatement,  or  unless  the  defendant 
BhaU  file  a  plea  in  bar  denying  the  partnership  or  joint  liability,  or  the 
execution  of  the  instrument  sued  upon,  verified  by  affidavit,  is  to  relieve 
the  plaintiff  from  proving  joiut  liability  if  the  defendant  fails  to  file  a 
proper  plea  of  denial  and  fails  to  show  that  he  is  not  jointly  liable.  It  is 
in  **  the  first  instance  '*  that  the  plaintiff  is  not  required  to  make  proof  of 
'joint  liability. 


51      17o 
108        97 
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Memorandum. — Assumpsit.  Appeal  from  the  Superior  Court  of  Cook 
County;  the  Hon.  Jonas  Hutchinson,  Judge,  presiding.  Heard  in  this 
court  at  the  October  term,  1898.  Reversed  and  remanded.  Opinion  filed 
February  13,  1894.     Opinion  on  rehearing  filed  March  14,  1894. 

The  statement  of  facts  is  contained  in  the  opinion  of  the 
court. 


John  S.  Cook  and  Henrt  S.  Monroe,  attorneys  for  appel- 
lants;  T.  A.  MoRAN,  of  counsel. 

John  M.  Hamilton,  attorney  for  appellee. 

Mr.  Justice  Waterman  delivered  the  opinion  of  the 
Court. 

Appellee,  in  1883,  began  this  suit  against  four  persons,  of 
whom  Charles  Schwartz  was  one;  the  suit  was  afterward 
dismissed  as  to  one  of  the  defendants,  another  died,  and  the 
case  proceeded  to  trial  against  Schwartz  and  Charles  K. 
Willard,  with  the  result  of  a  judgment  for  over  $7,000 
against  Schwartz  &  Willard. 

The  defendants  were  brokers  in  Chicago,  engaged  in  buy- 
ing and  selling  stocks  upon  the  market  in  JNew  York. 
Appellee  dealt  with  them  as  such. 

Upon  the  trial,  Schwartz  offered  certain  depositions  taken 
in  New  York;  these  were  excluded  bv  the  court.  In  so  far 
as  these  dei)ositions  showed  the  entries  and  accounts  upon 
books  kept  in  New  York,  we  do  not  think  they  were 
admissible;  they  were  res  {?iter  alios  acta.  /Boyd  v.  Yerkes, 
25  111.  App.  527. 

Schwartz  had,  however,  a  right  to  show  in  what  manner' 
the  orders  of  appellee  had  been  obeyed,  and  for  this  purpose 
could  show  sales  and  purchases,  in  compliance  with  appel- 
lee's directions,  by  any  one  who  knew  of  the  same.  If  the 
persons  who  executed  these  orders  kept  any  memorandum 
of  the  same,  or  any  was  made  at  the  time  under  their  direc- 
tion and  supervision,  they  could  refresh  their  memory  there- 
from. 

Schwartz  was  entitled  to  show  the  dissolution  of  the  firm 
with  which  appellee  began  his  dealings,  and  his  knowled^-^ 
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of  such  dissolation,  and  also  other  changes  in  the  firm,  of 
which  appellee  had  notice. 

It  was  contended  by  Schwartz  that  a  settlement  or  com- 
promise was  had  with  appellee  of  his  claims  against  the 
defendants,  his  brokers;  and  that,  by  the  terms  of  this  set- 
tlement, 500  shares  of  Wabash  preferred  stock  were  pur- 
chased by  defendants  for  account  of  appellee,  and  were  to 
be  carried  for  him  without  margins.  Appellee  contended 
that  this  stock  was  sold  without  his  consent.  Schwartz  was 
entitled  to  show  that  it  finally  became  worthless,  as  well  as 
its  value  from  time  to  time  subsequent  to  the  sale. 

The  depositions  should  not  have  been  entirely  rejected. 

Schwartz  asked  leave  to  withdraw  a  plea  of  set-oflf;  this 
the  court  permitted  him  to  do  under  certain  conditions. 
The  imposing  of  these  conditions  is  complained  of  as, error. 

The  conditions  should  not  have  been  imposed  and  should 
be  removed.  Ayres  v.  Kelley,  11  111.  17;  Winslow  v.  New- 
Ian,  45  m.  145;  Shabad  v.  Hanchett,  40  111.  App.  545;  Quick 
V.  Lemon,  105  lU.  578;  Theobald  v.  Colby,  35  Me.  179; 
Loren  v.  Hanks,  3  McCord  (S.  Car.)  328. 

Notwithstanding  there  was,  under  our  statute,  no  proper 
plea  by  Schwartz  denying  joint  liability,  he  should  have 
been  permitted  to  introduce  evidence  showing  that  he  was 
not  jointly  liable.  The  effect  of  the  statute  is  only  to 
relieve  the  plaintiff  from  proving  the  joint  liability,  if  the 
defendant  fails  to  file  a  proper  plea  of  denial  and  fails  to 
show  that  he  is  not  jointly  liable.  It  is  in  "the  first 
instance "  that  the  plaintiff  is  not  required  to  make  proof 
of  joint  liability.  Bensley  v.  Brockway,  27  111.  App.  410; 
Supreme  Lodge  of  United  Workmen  et  al.  v.  Zuhlke,  129 
111.  298. 

Instructions  four  and  five  for  plaintiff  should  not  have 
been  given. 

We  do  not  deem  it  necessary  to  comment  further  upon 
the  trial  in  the  court  below. 

As  to  whether  there  was  a  compromise  and  settlement  in 
May,  1 883,  and  as  to  whether  the  agreement,  if  any,  then 
made,  has  been  carried  out,  or  the  benefit  thereof  received 
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by  appellee,  by  availing  himself  in  whole  or  in  part  of  the 
same,  and  as  to  whether  the  agreement  then  made  was 
broken  by  appellant,  and  if  so,  the  effect  thereof,  and  the 
damage  that  appellee  has  suffered  by  reason  of  such  breach, 
if  any  there  was,  are  all,  under  the  plea  of  the  general 
issue,  questions  of  fact  to  be  submitted,  under  proper 
instructions,  to  a  jury. 

The  judgment  of  the  Superior  Court  is  reversed  and  the 
cause  rematided. 

Opinion  on  Bsheabing,  Per  Curiaic. 

On  petition  for  rehearing  the  counsel  of  the  appellee — 
citing  two  cases,  Fisher  v.  Greene,  95  111.  97,  and  Fielding 
V.  Fitzgerald,  130  111.  441,  to  the  effect  that  a  party  may 
not,  oji  the  eve  of,  or  after  a  trial,  present  new  issues — 
asserts,  with  emphasis,  that  '' either  those  decisions  are 
wrong,  or  this  court  is  wrong."  This  assertion  is  made  in 
forgetfulness  of  the  familiar  rule  that  the  matter  contained 
in.  one  plea  is  utterly  without  effect,  not  to  be  looked  at, 
upon  an  issue  of  law  or  f  a<jt  arising  upon  another  part  of  the 
pleadings,  which  are  not  in  continuation  of  the  line  of  plead- 
ing in  which  the  first  plea  is. 

There  has  been,  so  far  as  we  are  advised,  but  one  occasion 
in  this  State  (Farnam  v.  Childs,  66  111.  544)  to  refer  to  that 
rule,  but  it  is  often  repeated  elsewhere.  The  authorities  down 
to  thirty  years  ago  are  pretty  well  collected  in  note  to  Jack- 
son V.  Stetson,  15  Mass.  48. 

The  plea  of  set-off  by  the  defendants  below  did  not  change 
their  right  to  make,  under  the  general  issue,  any  proof  that 
would  have  been  admissible  if  no  set-off  had  been  pleaded. 

As  to  whether  any  portion  of  the  depositions  excluded  by 
the  court  should  be  admitted  upon  another  trial  must  be  de- 
termined by  the  issues  then  made  and  the  course  the  trial 
then  takes. 

To  the  opinion  before  expressed,  that  the  depositions  as 
a  whole  should  not  have  been  excluded,  we  adhere. 

Petition  for  rel^earing  denied. 
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1.  Exceptions — How  Preserved. — Exceptions  can  only  be  preserved 
by  the  certificate  of  the  judge  to  a  bill  of  exceptions;  and  a  cause  will   ^j    ^|^9 
not  be  reversed  for  an  erroneous  ruling,  unless  an  exception  thereto  has         . 
been  taken  in  the  court  below. 

2.  Afpbai^ — WTiat  is  Brought  Up* — An  appeal  from  an  order  over- 
ruling a  motion  to  vacate  a  judgment  does  not  bring  up  the  question  of 
the  propriety  of  the  judgment  entered  at  a  preceding  term.     . 

Memorandum. — Assumpsit.  Appeal  from  the  Superior  Court  of  Cook 
County;  the  Hon.  Jonas  Hutchinson,  Judge,  presiding.  Heard  in  this 
court  at  the  October  term,  1898,  and  affirmed.  Opinion  filed  November 
27, 1893. 

The  statement  of  facts  is  contained  in  the  opinion  of  the 
court. 

BuBTON  &  MoLauohlin,  attorneys  for  appellant 

Tenket,  Church  &  Coffeen,  attorneys  for  appellee. 

Mr.  Justice  Shepard  delivered  the  opinion  of  the  Court. 

This  was  a  suit  upon  a  promissory  note.  The  only  plea 
was  the  general  issue.  By  agreement  of  parties  a  jur}^  was 
waived  and  the  cause  submitted  to  the  court  for  trial.  The 
court  heard  the  evidence,  found  the  issues  for  the  plaintiff, 
and  rendered  judgment  in  his  favor  and  against  the  defend- 
ant. 

There  was  no  objection  to  the  evidence  offered,  and  no 
exception  was  taken  to  the  finding  or  any  other  ruling  of 
the  court;  there  was  no  motion  for  a  new  trial,  and  no  pres- 
ervation by  bill  of  exceptions,  of  the  evidence  on  which  the 
court  based  its  finding  and  judgment,  or  of  any  ruling  by  the 
court. 

The  order  of  judgment  recites  that  "  the  defendant  hav- 
ing entered  his  exceptions  herein,"  but  it  nowhere  appears 
what  the  exceptions  applied  to.    A  recital  of  that  kind  by 
the  clerk  does  not  preserve  exceptions.    Van  Cott  v.  Sprague,         , 
5  IlL  App.  99. 

Exceptions  can  only  be  preserved  by  the  certificate  of  the 
judge  to  a  bill  of  exceptions;  and  a  cause  will  not  be  re- 
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versed  for  even  an  erroneous  ruling  unless  an  exception 
thereto  has  been  taken  in  the  court  below.  The  judgment 
was  entered  at  the  January  term,  1893,  of  the  court,  and  an 
appeal  therefrom  prayed  and  allowed,  but  at  the  February 
term  next  ensuing,  the  appeal  was  withdrawn  and  a  motion 
made  to  vacate  the  judgment,  first,  on  the  ground  of  usury, 
and  second,  of  alteration  in  or  forgery  of  some  of  the  terms 
of  the  note.  In  support  of  and  opposed  to  that  motion, 
affidavits  were  introduced  and  read,  and  oral  testimony 
heard  by  the  court,  who,  upon  considemtion  of  the  same, 
overruled  the  motion,  and  an  appeal  was  prayed  and 
allowed. 

Again,  the  only  manner  in  which  an  exception  to  the 
ruling  of  the  court  was  attempted  to  be  preserved,  was  by 
a  recital  in  the  order  overruling  the  motion  of  "  the  defend- 
ant, having  entered  his  exceptions  herein,"  which  as  we  have 
already  seen  was  not  sufficient.  The  appeal  from  the  order 
overruling  the  motion  to  vacate  the  judgment  does  not  bring 
up  the  question  of  the  propriety  of  the  judgment  entered  at 
the  preceding  term.  Nat.  Ins.  Co.  v.  Chamber  of  Commerce, 
69  111.  22. 

The  only  thing  brought  to  this  court  by  this  appeal,  is  the 
propriety  of  the  order  overruling  the  motion  to  vacate  the 
judgment.  Although  we  have  looked  at  the  evidence  pre- 
sented to  the  court  on  that  motion  and  think  the  equities  of 
the  case  largely  favor  the  conclusion  arrived  at  by  the  court, 
we  rest  our  decision  upon  the  absence  of  any  properly  pre- 
served exception  to  the  ruling  of  the  court  on  the  motion, 
and  affirm  the  same. 


Bayor  v.  The  Estate  of  Herman  Sehaflfher  &  Co.^ 

Insolvents. 

1.  Trust  Funds— SpeciaZ  Depo9it9^Voluntary  AsngnmenU,—ln  or- 
der  to  impress  a  trust  upon  moneys  deposited  in  a  bank  so  that  they  may 
be  reclaimed  as  against  the  general  funds  of  the  bank,  they  must  be 
susceptible  of  identification  as  distinct  from  other  funds,  and  must  not 
be  BO  mixed  up  or  mingled  with  other  moneys  as  to  be  incapable  of 
specific  separation. 
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2.  Trust  Fuvds^ Special  Deposits — Application  of  the  Rule. — A  per- 
son holding  a  certificate  of  deposit  for  $2,900,  went  to  the  bank  and  drew 
$200;  having  some  suspicions  as  to  the  soundness  of  the  bank,  con- 
templated drawing  out  the  balance,  but  finally  concluded  to  take  a  cer- 
tificate for  it  and  it  was  agreed  that  the  money  should  be  put  away  in  a 
separate  package  and  kept  until  he  should  come  again  for  it  as  he 
needed  it.  The  money  was  npt  put  away  according  to  the  agreement, 
but  was  left  in  fact  as  it  was  before,  a  credit  upon  the  books  of  the  bank. 
The  bank  failed.  It  uxis  held  that  the  depositor  was  not  entitled  to  a 
preference  over  the  other  creditors. 

Memorandam. — Proceedings  under  the  act  concerning  assignments 
for  the  benefit  of  creditors.  Appeal  from  the  County  Court  of  Cook 
County;  the  Hon.-  Frank  Scales,  Judge,  presiding.  Heard  in  this 
court  at  the  October  term,  1893,  and  affirmed.  Opinion  filed  February 
1,  1894. 

The  statement  of  facts  is  contained  in  the  opinion  of  the 
court, 

W.  B.  Cunningham,  attorney  for  appellant;  Samuel  B.. 
King,  of  counsel, 

MoRAN,  Kbaus  &  Mayeb,  attorneys  for  appellee. 

Mb.   Justice   Shepabd  delivebed  the  opinion    of    the 

COUBT. 

The  firm  of  Herman  SchaflFner  &  Co.  was  engaged  In  the 
banking  business,  in  Chicago,  for  a  considerable  period,  and 
on  June  3,  1893,  made  an  assignment  for  the  benefit  of 
creditors. 

At  the  time  the  assignment  was  made,  the  appellant  was 
the  holder  of  a  certain  certificate  of  deposit  issued  to  her  by 
said  banking  firm,  of  which  the  f  ollo^ving  is  a  copy : 

"  Cebtificate  of  Deposit. 
$2,700.00.  Hebman  Schaffneb  &  Co., 

No.  6,601.  Chicago,  June  1,  1893. 

Susan  Bayor  has  deposited  in  this  bank  twenty-seven 
hundred  (2,700)  dollars,  payable  to  the  order  of  herself  on 
the  return  of  this  certificate. 

Countersigned,  Hebman  Schaffneb  &  Co. 

A.  Sohwabtz,  Teller." 
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That  certificate  was  the  last  one  of  eight  certificates  of 
deposit,  precisely  alike  in  form,  and  varying  only  in  dates 
and  amounts,  which  had  been  issued  by  the  firm  to  appel- 
lant. The  first  certificate  was  for  thirty-four  hundred  dol- 
lars and  was  issued  and  bore  date  on  April  2f>,  1893. 

The  circumstances  under  which  the  first  certificate  was' 
issued,  were  substantially  as  follows : 

Mr.  W.  B.  Cunningham  was  a  depositor  and  kept  a  gen- 
eral account  with  said  banking  firm.  Being  indebted  to 
the  appellant  for  moneys  received  for  her  in  the  sale  of 
some  real  estate,  Mr.  Cunningham  drew  his  check  on  said 
firm  in  favor  of  the  appellant  for  the  sum  of  thirty-four 
hundred  dollars  and  accompanied  her  and  her  husband  to 
the  bank.  Arriving  at  the  bank,  Cunningham  asked  appel- 
lant if  she  wanted  the  money  or  wanted  to  leave  it  in  the 
bank. 

No  suspicions  existed  at  that  date  of  the  solvency  of  the 
banking  firm.  Appellant  replied  that  she  did  not  want  the 
money,  but  would  prefer  to  leave  it  there  temporarily. 
Expressing  a  further  wish  not  to  open  an  account  with  the 
bank,  against  which  she  could  check,  Mr.  Cunningham  re- 
ferred her  to  the  teller  to  arrange  matters  in  accordance 
with  her  wishes,  and  went  away.  It  was  thereupon  ar- 
ranged between  her  and  the  teller  of  the  bank  that  she 
should  receive  fifty  dollars  in  cash  and  a  certificate  of  de- 
posit for  the  balance  of  the  check,  $3,350,  payable  to  her 
order  on  demand,  dated  that  day,  April  26,  1893,  ^nd  it  was 
so  done,  and  such  certificate  was  delivered  to  her  by  the 
teller,  with  the  remark :  "  If  you  want  any  of  this  money 
come  down  and  surrender  this  certificate  and  I  will  give  you 
another." 

Three  days  later,  on  April  29th,  the  appellant  surrendered 
that  first  certificate,  drew  two  hundred  dollars  and  took  a 
new  certificate  of  deposit  for  three  thousand  one  hundred 
and  fiftv  dollars. 

The  same  conduct  was  repeated  on  May  2d,  when  appel- 
lant drew  $50;  on  May  11th,  when  she  drew  $50;  on  May 
17th,  when  she  drew  $50;   on  May  19th,  when  she  drew 
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§50;  and  on  May  27th,  when  she  drew  $50;  the  appellant 
in  each  instance  taking  a  new  certificate  of  deposit  for  the 
reduced  amount,  the  last  one,  issued  on  May  27th,  being  for 
the  sum  of  $2,900. 

After  the  first  transaction,  resulting,  as  stated,  in  the  giv- 
ing to  appellant  of  the  first  certificate  of  deposit  for  $3,350, 
the  appellant  does  not  appear  to  have  been  personally  pres- 
ent in  the  bank,  but  was  represented  there  by  her  husband, 
whom  she  had  authorized  to  draw  the  sums  mentioned  and 
take  new  certificates  payable  to  her  order. 

Down  to  this  point  there  can  be  no  question,  as  one  of 
law,  that  the  relation  of  creditor  and  debtor  was  all  that 
existed  between  appellant  and  the  bank.  The  bank  owed 
its  depositor,  Cunningham;  he  owed  appellant  and  gave  her 
his  check  against  his  account  in  tlie  bank.  She  presented 
the  check  and  took  fifty  dollars  in  cash  and  a  certificate  of 
deposit  for  the  balance. 

The  funds  of  the  bank  were  not  thereby  in  any  wise 
changed.  It  amounted  simply  to  an  exchange  of  appellant's 
demand  against  Cunningham  for  one  against  the  bank.  Cun- 
ningham was  discharged,  and  the  bank  substituted  as  appel- 
lant's debtor.  And  so  the  appellant's  counsel,  with  charac- 
teristic candor,  to  the  court  admits,  for  in  his  brief  he  savs : 
*'  That  the  deposit  in  this  case  was,  at  its  inception,  a  general 
deposit,  and  so  continued  to  be  until  June  1, 1893,  may  be 
conceded.'* 

It  has  been  necessary,  however,  to  state  the  transactions 
up  to  this  time  in  order  that  light  may  be  shed  upon  what 
followed.  On  the  first  day  of  June,  1893,  the  appellant 
again  sent  her  husband  to  the  bank  with  the  certificate  for 
$2,900  which  was  issued  on  May  27th,  duly  indorsed  by  the 
appellant,  as  had  been  the  case  with  all  the  previously  sur- 
rendered certificates.  The  only  substantially  controverted 
question  of  fact  presented  on  the  record,  is  as  to  what 
occurred  between  the  husband  of  appellant  and  Mr.  Schaflf- 
ner,  on  the  first  of  June,  when  the  former  was  in  the  bank 
with  the  $2,900  certificate.  Mr,  Schaffner  died  shortly 
afterward,  and  his    testimony  was,  in  consequence,  never 
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heard  upon  the  question.  The  occurrences  and  conversation 
at  that  time  between  Mr.  Bayor,  the  husband  of  appellant, 
and  Mr,  Shaff  ner,  the  principal  member  of  the  banking  firm, 
are  related  in  the  testimony  of  Mr.  Bayor,  and  a  Mr.  Scott, 
who  were  called  as  witnesses  for  appellant. 

It  is  strenuously  insisted  by  counsel  for  appellee  that  there 
are  such  inconsistencies  between  the  testimony  of  the  wit- 
nesses Bayor  and  Scott,  and  such  contradictions  in  the  tes- 
timony of  each  of  them,  as  to  discredit  their  evidence,  but 
we  do  not  propose  to  follow  counsel  in  an  analysis  of  their 
testimony.  It  may  be  assumed  that  their  testimony  is  in 
substance  true,  and  that  it  is  proven  in  the  case,  that  when 
Mr.  Bayor  went  into  the  bank  on  June  first,  for  the  purpose 
of  surrendering  the  $2,900  certificate  and  getting  $200  in 
cash  and  a  new  certificate  for  $2,700,  he  observed  a  condi- 
tion of  things  which  made  him  suspicious  of  the  soundness 
of  the  bank,  and  that  he  then  partly  concluded  to  withdraw 
all  the  money  represented  by  the  certificate,  but  before  fully 
deciding  upon  what  he  should  do  he  had  a  conversation  with 
Mr.  Schaffner,  in  which  it  was  agreed  between  himself  and 
Mr.  Schaffner  that  he  should  draw  out  $200  and  take  a  cer- 
tificate of  deposit  for  the  remaining  $2,700,  and  that  the 
$2,700  so  left  should  be  put  away  in  a  separate  package  and 
kept  until  he  should  come  again  for  it  as  he  needed  it. 

Coupled  with  such  assumption  the  further  fact  must  be 
considered,  that  neither  the  $2,700,  nor  any  part  of  ic,  was 
ever  separated  from  the  other  funds  of  the  bank,  or  put 
away  in  a  separate  package  for  the  appellant  or  her  husband, 
but  remained  just  as  it  always  had  existed,  as  a  mere  credit 
to  appellant  on  the  books  of  the  banking  firm.  Under  such 
circumstances  was  the  general  fund  in  the  hands  of  the  as- 
signee of  the  banking  firm,  impressed  with  a  trust  in  favor 
of  appellant  for  the  amount  of  the  certificate  of  deposit  for 
$2,700  issued  to  her  on  said  June  first  ?  The  County  Court 
held  that  it  was  not,  and  dismissed  the  appellant's  petition 
for  want  of  equity,  and  we  are  asked  to  reverse  that  judg- 
ment. "We  can  not  do  so.  The  County  Court  was  clearly 
right.    In  order  to  impress  a  trust  upon  moneys  deposited 
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in  a  bank  so  that  they  may  be  reclaimed  as  against  the 
general  funds  of  the  bank,  they  must  be  susceptible  of  iden- 
tification as  distinct  from  other  funds,  and  must  not  be  so 
mixed  up  or  mingled  with  other  moneys  as  to  be  incapable 
of  specific  separation.  Mutual  Accident  Association  v. 
Jacobs,  141  lU.  261;  WethereU  v.  O'Brien,  140  111.  146;  Union 
National  Bank  v.  Goetz,  138  111.  127;  School  Trustees  v. 
Kirwin,  25  111.  73;  Illinois  Trust  and  Savings  Bank  v.  First 
National  Bank,  15  Fed.  Rep.  858;  Commercial  Nat.  Bank  v. 
Armstrong,  39  Fed.  Eep.  684. 

It  may  be  that  cases  can  be  found  in  some  other  States 
wherein  the  general  rule  above  stated  has  been  departed 
from  under  peculiar  circumstances,  but  the  law  of  Illinois 
is  too  well  settled  on  the  question  to  admit  of  argument. 

In  this  case  there  never  existed  from  inception  to  conclu- 
sion, a  single  dollar  nor  any  fund  represented  by  the  certifi- 
cate of  June  1st,  that  could  have  been  distinguished  from 
any  other  dollar  or  fund  held  by  the  bank. 

The  entire  transaction  from  beginning .  to  end  consisted 
merely  of  an  exchange  of  credit  by  the  bank  from  one  of 
its  customers  to  another,  and  in  a  change  in  the  amount  of 
such  credit,  from  time  to  time,  as  it  was  reduced  by  pay- 
ments on  account  of  it. 

If  Schaffner  had  fulfilled  his  agreement,  and  separated 
and  kept  apart  from  the  other  moneys  of  the  bank,  the  par- 
ticular sum  of  $2,700,  or  any  part  of  it,  for  and  as  appel- 
lant's peculiar  property,  a  different  question  would  have 
arisen. 

But  it  is  useless  to  speculate  as  to  what  appellant's  rights 
would  have  been  under  a  different  state  of  facts. 

The  principle  decided  in  Starr  Cutter  Co.  v.  Smith,  87  111. 
App.  212,  having  been  repudiated  in  WethereU  v.  O'Brien, 
siipra,  the  former  case  can  no  longer  be  considered  as  binding 
upon  this  court. 

The  conclusion  we  have  arrived  at  renders  it  unnecessarv 
for  us  to  consider  the  motion  of  appellee  to  strike  the  bill  of 
exceptions  from  the  record. 

The  judgment  of  the  County  Court  will  be  affirmed. 
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KcCord  et  al.  t.  Massey. 

1.  CJoNTRACTS  FOR  CONVEY ANCEft—JncTioafc  Right  of  Dower.— Where 
a  party  has  contracted  to  convey  lands  with  covenants  of  general  war- 
ranty, or  against  incumbrances,  an  existing  right  of  dower,  although 
inchoate,  will  constitute  a  good  defense  to  a  proceeding  on  the  part  of 
the  vendor  for  a  specific  performance  of  the  contract,  unless  the  vendee 
has  waived  the  right  to  object  to  the  title.  The  rule  is  the  same  where 
the  vendor  institutes  an  action  at  law  against  the  purchaser  to  recover 
damages  for  non-performance  of  the  contract. 

2.  Contracts  for  Covyey asce^— Construction  of  Title.^A.  contract 
to  give  good  and  sufficient  deed  is  a  contract  to  give  a  good  title,  free 
from  incumbrance. 

8.  Incumbrance— Jnc/ioate  Right  of  Dower — Damages. — An  inchoate 
right  of  dower  is  an  incumbrance;  and  the  covenantee  can  recover  the 
damages  sustained  by  him,  on  account  of  such  incumbrance,  not  exceed- 
ing the  consideration  money  and  interest. 

4.  Incumbrance— iJig/it  of  Recovery  upon  Removal. — Where  a  cov- 
enantee extinguishes  an  incumbrance,  he  can  recover  the  amount  wliich 
he  has  fairly  and  reasonably  paid  for  this  purpose,  the  burden  of  proof 
being  upon  him  to  show  that  the  incumbrance  was  really  worth  what  he 
has  paid,  the  mere  fact  of  payment  being,  in  general,  no  evidence  of 
this. 

5.  Incumbrance — Recovery  upon  Removal — A  Better  Rule. — ^It  would 
seem  to  be  a  better  rule  that  where  the  covenantee  has  given  notice  to  the 
covenantor  to  remove  an  incumbrance,  and  he,  a  reasonable  time  having 
passed,  has  failed  to  do  so,  if  the  covenantee  then  in  good  faith  proceeds 
to  buy  up  the  incumbrance,  proof  of  such  facts  would  constitute  prima 
faeie  evidence  that  the  amoimt  paid  was  reasonable. 


Mf  morandnm. — Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  Theodore  Brentano,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1898,  and  affirmed.    Opinion  filed  February  1,  1894. 


Statement  of  the  Case. 

On  the  first  day  of  September,  1890,  appellee  and  appel- 
lants entere<i  into  a  written  agreement,  whereby  appellee 
agreed  to  sell  to  api>ellants  certain  premises  situated  in  the 
countv  of  Cook  and  State  of  Illinois,  containinff  fourteen 
and  sixty-eight  hundredths  acres,  more  or  less.  Appellants 
agreed  to  pay  for  siiid  premises  $17,0CH),  and  appellee  agreed 
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to  convey  the  same  to  appellants,  or  their  assigns,  by  good 
and  sufficient  warranty  deed,  conveying  good  title  to  said 
premises.  Appellants  also  agreed  to  subdivide  said  prem- 
ises and  to  make  a  sale  for  the  choice  of  lots  of  such  subdi- 
vision, and  devote  the  money  derived  from  the  sale  for  the 
choice  of  lots,  toward  the  payment  of  part  of  the  purchase 
money.  Part  of  the  purchase  money  was  to  be  paid  in  cash 
and  the  balance  by  purchase  money  trust  deeds  upon  the 
lots  of  such  subdivision.  Appellee  also  agreed  to  furnish  a 
complete  abstract  of  title  to  said  premises. 

The  abstract  of  title  was  furnished  to  appellants,  who  had 
their  attorney  examine  the  same;  he  pronounced  the  title 
to  said  premises  good  in  appellee,  free  and  clear  of  all  liens 
and  incumbrances.  Appellants  paid  $8,000  in  cash  on 
account  of  the  purchase  price  and  delivered  to  appellee  trust 
deeds  amounting  to  $2,286.85,  and  appellee  himself  took  one 
of  the  lots  to  an  agreed  valuation  of  $643.45. 

Subsequently  appellants  discovered  that  the  wife  of  one 
William  Duhn  had  an  inchoate  right  of  dower  in  said  prem- 
ises, and  thereupon  refused  to  pay  the  balanqe  of  the  pur- 
chase price.  This  suit  was  then  instituted  in  the  Superior 
Court  of  Cook  County  by  appellee  for  the  recovery  of  the 
balance  claimed  to  be  due  him  on  account  of  the  purchase 
price  of  said  premises. 

Appellants  having  notified  appellee  of  the  dower  right  of 
Mrs.  Duhn,  asked  him  to  procure  a  release  of  the  same;  he 
made  some  effort  to  do  so,  but  failed,  and  some  time  there- 
after appellants,  by  paying  to  Mrs.  Duhn  the  sum  of  $5,500, 
obtained  a  quit-claim  deed  from  William  Duhn  and  wife  to 
appellee,  releasing  her  dower. 

Upon  the  trial  the  court  found  the  issues  for  the  plaintiff, 
and  assessed  his  damages  at  $6,916.13,  being  the  face  and 
interest  of  the  unpaid  purchase  money  notes.  From  the 
judgment  thereon  rendered  this  appeal  is  prosecuted. 

Campbell  &  Custeb,  attorneys  for  appellants. 

RuNTAN  &  EuNYAN,  attoHicys  for  appellee. 
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M'R.  Justice  Wateeman  delivered  the  opinion  of  the 
Court. 

The  principal  question  presented  in  this  case  is  whether  an 
inchoate  right  of  dower  is  such  an  incumbrance  upon  or 
defect  in  the  title  of  premises,  that  a  party  covenanting  to 
convey  good  title  by  a  good  and  sufficient  w^arranty  deed,  is 
bound  to  remove  the  same  or  pay  such  damage  as  the  cov- 
enantee has  sujflfered  by  reason  of  such  right  of  dower. 

In  Scribner  on  Dower,  Vol.  2,  p.  4,  it  is  stated  that 
"  "Where  a  party  has  contracted  to  convey  lands  with  cove- 
nants of  general  warranty,  or  against  incumbrances,  an  ex- 
isting right  of  dower,  although  inchoate,  will  constitute  a 
good  defense  to  a  proceeding  on  the  part  of  the  vendor  for 
a  specific  performance  of  the  contract,  unless  the  vendee  has 
waived  the  right  to  object  to  the  title.  The  rule  is  the 
same  where  the  vendor  institutes  an  action  at  law  against 
the  purchaser  to  recover  damages  for  non-performance  of 
the  contract." 

A  contract  to  give  a  good  and  sufficient  deed  is  a  contra<5t 
to  give  a  good  title  free  from  incumbrance.  Kawle  on  Gov. 
for  Title,  Sec.  32;  Carpenter  v.  Bailey,  17  Wend.  244; 
Fletcher  v.  Button,  4  Comstk.  400;  Pomeroy  v.  Dniry,  14 
Barb.  424;  Brown  v.  Cannon,  5  Gil.  174;  Morgan  v.  Smith, 
11  111.  199;  Thompson  v.  Shoemaker,  68  111.  256. 

An  inchoate  right  of  dower  is  an  incumbrance.  Rawle 
on  Covenants  for  Title,  Sec.  77;  Shearer  v.  Hanger,  22  Pick. 
447;  Bigelow  v.  Hubbard,  97  Mass.  195;  Fitts  v.  Hoitt,  17 
N.  H.  530;  Jones  v.  Gardner,  10  Johnson  266;  Ketchum  et 
al.  V.  Evertson,  13  Johnson,  359;  Beardslee  v.  Underbill,  37 
N.  J.  Law,  310;  Porter  v.  Noyes,  2  Greenl.  22;  Carder  v. 
Executors,  3  Zabriskie,  260;  Greenwood  Lyon,  10  Smedes 
&  Marshall,  615;  Parks  v.  Brook,  16  Ala.  629;  Bitner  v. 
Brough,  11  Pa.  St.  127,  137. 

The  covenantee  can  recover  the  damages  sustained  by 
him,  on  account  of  such  incumbrance,  not  exceeding  the 
consideration  money  and  interest.  Brooks  v.  Moody,  20 
Pick.  474;  Porter  v.  Bradley,  7  K.  I.  538;  Delavergne  v. 
Norris,  7  Johnson,   359;    Green  v.  Tallman,  20  N.  Y.  191; 
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Bitner  v.  Brough,  sujjra;  Prescott  v^  Trueman,  4  Mass.  628; 
Batchelder  V.  Sturgis  et  al.,  3  Cush.  201;  Harlow  v.  Thomas, 
16  Pick.  66;  Hatcher  et  ux.  v.  Archer,  5  Bush  (Ky.)  561; 
Whistler  v.  Hicks,  5  Blackf.  100;  Sedgwick  on  Dams., .Sec. 
979;  Willets  v.  Burgess,  U  111.  494. 

If  the  covenantee  has  extinguished  the  incumbrance  he 
can  recover  the  amount  which  he  has  fairly  and  reasonably 
paid  for  this  purpose,  the  burden  of  proof  being  upon  him 
to  show  what  the  outstanding  title  or  incumbrance  was 
really  worth,  the  mere  fact  of  payment  being,  in  general, 
no  evidence  of  this.  Rawle  on  Covenants  for  Title,  Sec. 
192;  Harlow  v.  Thomas,  15  Pick.  66;  Anderson  v.  Knox, 
20  Ala.  156;  Dickson  v.  Desire,  23  Mo.  167;  Walker  v. 
Deaner,  5  Mo.  App.  139;  Pote  v.  Mitchell,  23  Ark.  590; 
Sedgwick  on  Dams.,  Sec.  980;  Guthrie  v.  Kussell,46  la.  269; 
Brandt  v.  Foster,  5  la.,  287. 

It  would  seem  to  the  writer  of  this  opinion  that  the 
better  rule  would  be  that,  where  the  covenantee  has  given 
notice  to  the  covenantor  to  remove  an  incumbrance,  and  he, 
a  reasonable  time  having  passed,  has  failed  to  do  so,  if  the 
covenantee  then  in  good  faith  proceed  to  buy  up  the  incum- 
brance, proof  of  such  facts  would  constitute  prima  facie 
evidence  that  the  amount  so  paid  was  reasonable,  as  to 
which  see,  Newell  v.  Sass,  43  111.  App.  579;  Kelroy  v. 
Remer,  43  Conn.  129-138;  Clapp  v.  Hardman,  25  111.  App. 
509-515;  Coburn  v.  Litchfield,  132  Mass.  449;  Hildreth  v. 
Fitts,  53  Vt.  684r-690;  Hartshorn  v.  Cleveland,  19  Att.  Eep. 
974;  Atchinson  v.  Steamboat,  14  Mo.  63-69. 

The  majority  of  the  court  think  otherwise,  and  I  am  not 
prepared  to  say  that  the  authorities  go  to  such  extent. 

In  Anderson  v.  Knox,  supra^  the  plaintiff  proved  what 
he  had  paid  to  remove  an  incumbrance,  and  then  offered  to 
show  that  the  sum  paid  was  reasonable;  to  this  offer  the 
defendant's  objection  was  sustained;  a  verdict  and  judgment 
for  the  plaintiff,  on  the  evidence  admitted,  was  reversed  by 
the  Supreme  Court,  the  court  saying  that  unless  proof  was 
made  that  the  amount  paid  was  reasonable^  a  judgment 
therefor  could  not  be  sustained. 
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The  action  of  the  Alabama  court  in  allowing  the  defend- 
ant the  benefit  of  an  error  he  had  caused,  is  opposed  to  the 
action  of  this  court  in  Steams  v.  Reidy,  33  lU.  App.  246; 
nevertheless,  the  decision  is  an  authority  for  the  position 
that  proof  that  the  amount  paid  was  reasonable  must  be 
made. 

No  sufficient  evidence  that  the  amount  paid  was  reason- 
able having  been  given  in  the  case  at  bar,  the  judgment  for 
the  plaintiff  for  the  amount  of  the  purchase  money  notes  is 
therefore  affirmed. 


County  of  Cook  y.  T.  E.  Byan^  Administrator  of  the 
Estate  of  Francis  B.  Murphy^  Deceased. 

1.  Counties — Audit  of  BilUy  e^c— Where  goods  are  furnished  to  a 
county,  bills  therefor  presented  according  to  law  to  the  county  board, 
and  appropriate  committees  report  that,  having  had  the  bills  under 
advisement,  they  recommend  the  payment  of  them,  and  thereupon  the 
county  board,  in  regular  session,  adopt  such  reports  and  order  the  bills 
paid,  it  was  ?ield,  with  such  orders  of  the  board,  no  independent  proof 
of  the  delivery  of  the  goods  or  of  the  quantities  or  prices  was  necessary. 
The  orders  have  all  the  effect  of  an  account  stated  between  individuals. 

2.  Counties— ^i*di<  of  Silla-^WJiat  Condttsive  of --An  audit  of  a 
bill  by  a  county,  when  the  auditors  are  not  f raudulentlyimposed  on  and  act 
within  their  jurisdiction,  is  undoubtedly  conclusive,  until  in  some  way 
reversed,  as  to  the  liability  of  the  county  for  the  amoimt  audited.  But 
it  is  conclusive  for  nothing  more,  and  this  is  true  of  every  audit  made 
by  county  supervisors  and  town  boards  of  auditors.  When  the  auditors 
honestly  aUow  a  claim,  acting  within  their  jurisdiction,  and  no  fraud 
has  been  practiced  upon  them  in  procuring  the  allowance,  the  liability 
of  the  municipality  is  fixed,  and  the  claim  is  no  longer  subject  to  dispute. 

•S.  Counties — Power  to  Rescind  Acts  of  Atiditing  Committee* — Where 
a  bill  for  goods  furnished  has  been  audited  by  a  municipal  corporation  it 
has  no  power  to  rescind  the  audit  at  a  subsequent  meeting.  Perhaps  by 
virtue  of  a  rule  providing  that  such  an  action  of  the  board  at  one  meet- 
ing might  be  reconsidered  at  the  next,  the  board  might  rescind  the  audit 
at  the  next  meeting;  but  an  attempted  rescission  after  the  lapse  of  many 
months,  during  which  meetings  were  held  every  week,  is  ineffectual. 

4.  FRAJJD^Finding  of  Trial  Courty  When  Condtisive, — The  finding  of 
the  court,  trying  the  cause  without  a  jury,  concludes  the  Appellate  Court 
upon  the  question  of  fraud. 
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6.  Limitations— Coun^jf  Orders.  —The  action  of  the  board  ordering 
the  payment  of  certain  bills  was  more  than  five  years  before  tlie  com- 
mencement of  a  suit.  It  iDos  held  that  if  the  plaintiff  had  any  case,  it  was 
upon  the  orders  for  the  payment  of  his  bills,  these  matters  all  being  in 
writing,  and  if  there  is  any  evidence  of  indebtedness  it  is  in  writing,  to 
which  ten  years  is  the  limitation  under  Sec.  16,  Ch.  83,  R.  S. 

Waterman,  J.  dissenting. 

Memorandnni. — Assumpsit.  Appeal  from  the  Circuit  Court  of  Cook 
County;  the  Hon.  Richard  S.  TtiTHiLL,  Judge,  presiding.  Heard  in 
this  court  at  the  October  term,  1898,  and  affirmed.  Opinion  filed  April 
19,  1894. 

The  statement  of  facts  is  contained  in  the  opinion  of  the 
court. 

James  Maheb,  attorney  for  appellant. 

Appellee's  Brief,  Richard  Prbnderoast,  Attorney. 

It  can  be  fairly  stated  that  the  weight  of  authority  in  and 
out  of  this  State,  is  that  the  allowance  by  a  county  auditing 
body  under  such  statutory  powers  as  exist  here,  of  a  claim 
that  might  properly  be  a  legal  charge  against  the  county — 
that  is,  in  a  matter  that  they  rightly  had  jurisdiction  to 
allow — ^is  conchisive  against  the  county,  and  can  not  subse- 
quently be  rescinded  by  the  board  or  by  its  successors  in 
office,  or  be  collaterally  attacked. 

.  In  other  States  this  doctrine  is  fully  established.  People 
V.  Schenectady,  35  Barb.  408;  Arthur  v.  Adam,  49  Miss. 
4()4;  State  v.  Buflfalo  Co.,  6  Neb.  464. 

In  Michigan,  supervisors  have  exclusive  power  to  adjust 
claims  against  county.  Endriss  v.  Chippewa  Co.,  43  Mich. 
317. 

To  the  same  effect  is  People  v.  Fitzgerald,  54  How. 
Pr.  1. 

So  in  Arkansas.  English  v.  Chicot  Co.,  26  Ark.  454; 
Tiltham  v.  Same,  26  Ark.  461. 

So  in  Indiana.  McCoy  v.  Atte,  30  N.  E.  Rep.  528;  State 
V.  Connor,  5  Blackf.  (Ind.)  325;  Gaston  v.  Com'rs,  3  Ind. 
497;  Board  v.  La  Grange  Co.,  7  Ind.  6;  Snelson  v.  State,  16 
Ind.  29;  Com'rs  v.  Gregory,  42  Ind.  32. 
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Again  in  Wisconsin.  State  v.  Supervisors  of  Crawford 
Co.,  30  Wis.  596. 

And  in  California,  New  York,  Pennsylvania,  Ohio,  etc, 
Colusa  Co.  V.  De  Jamett,  55  Cal.  373;  McFarland  v.  McCo- 
men,  33  Pac.  Rep.  113;  People  v.  Collins,  19  Wend.  56; 
Brown  v.  Otoe  Co.,  6  Neb.  Ill;  Burnett  v.  Portage,  12  Ohio, 
58;  Chicago  v.  Birdsoll,  4  Wend.  455;  Northumberland  Co. 
V.  Bloom,  3  Watts  and  Son  (Penn.),  542;  Ryan  v.  Dakota 
Co.,  32  Minn.  138;  People  v.  Rensselaer  Co.,  34  Hun  (N.  Y.) 
236;  Cass  Co.  Com'rs  v.  R.  R.  Co.,  88  Ind.  199. 

Mr.  Justice  Gary  delivered  the  opinion  of  the  Court. 

This  is  an  action  for  goods  sold  and  delivered  to  the 
county  by  Francis  R.  Murphy  in  his  lifetime  —  the  appellee 
being  his  administrator.  It  is  unnecessary  to  refer  to  the 
pleadings,  as  upon  the  trial  it  was  stipulated,  in  effect,  that 
the  cause  should  be  determined  upon  the  merits,  as  they 
might  appear  from  the  evidence. 

The  evidence  on  the  part  of  the  appellee  which  we  regard 
as  controlling  the  case,  is  that  bills  for  the  goods  were  ren- 
dered to  the  county  by  the  Chicago  Pharmaceutical  Com- 
pany; that  Murphy  was  conducting  business  under  that 
name;  that  in  the  regular  order  of  business,  in  the  mode 
adopted  by  the  county  board,  appropriate  committees  re- 
ported that  having  had  the  bills  under  advisement  they  rec- 
ommended the  payment  of  them,  and  thereupon  the  county 
board,  at  regular  sessions  of  the  board,  adopted  such  reports, 
and  ordered  that  the  bills  be  paid. 

Among  the  powers  of  the  county  board  was  "  to  examine 
and  settle  all  accounts .  against  the  county."  Third  clause, 
Sec.  25,  Ch.  34,  Counties,  R.  S.  1874.  The  law  contem- 
plated  that  upon  such  orders  of  the  county  board,  the  clerk 
and  treasurer  of  the  county  would  act.  Ch.  35  and  36, 
R.  S.  1874.  With  such  orders  of  the  county  board,  no  inde- 
pendent proof  of  the  delivery  of  the  goods,  or  of  quantities 
or  prices  was  necessary.  The  orders  had,  at  least,  all  the 
effect  of  an  account  stated  between  individuals.  "  Such 
an  audit,  when  the  auditors  are  not  fraudulently  imposed 
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on  and  act  within  their  jurisdiction,  is  undoubtedly  con- 
clusive, until  in  some  way  reversed,  as  to  the  liability  of  the 
city  for  the  amount  audited,  and  it  can  not  be  collaterally 
overhauled  or  attacked.  But  it  is  conclusive  for  nothing 
more,  and  this  is  true  of  every  audit  made  by  county  super- 
visors and  town  boards  of  auditors.  When  the  auditors 
honestly  allow  a  claim,  acting  within  their  jurisdiction,  and 
no  fraud  has  been  practiced  upon  them  in  procuring  the 
allowance,  the  liability  of  the  municipality  is  fixed,  and  the 
claim  is  no  longer  subject  to  dispute."  These  sentences  are 
quoted  from  the  opinion  of  the  court  in  Nelson  v.  Mayor, 
etc.,  of  New  York,  131  N.  Y.  4,  where  it  is  true  they  were 
obiter^  but  they  express  the  rule  of  law  accurately.  The 
rule  was  followed  by  the  Supreme  Court  in  Fitzgerald  v. 
Harms,  92  111.  372,  and  recognized  by  this  court  in  Lund- 
berg  V.  Boldenwick,  35  111.  App.  79. 

Such  was  the  rule  enforced  in  Mayor  v.  "Wright,  2  Porter 
(Ala.)  230;  Brown  v.  Inhabitants,  etc.,  79  Maine,  305;  Hall 
V.  Inhabitants,  etc.,  116  Mass.  172;  all  of  which  also  deny 
the  power  of  the  municipality  to  rescind  the  audit  at  a  sub- 
sequent meeting.  This  last  position  is,  so  far  as  we  are 
advised,  nowhere  denied,  unless  in  North  Carolina.  See 
Dey  V.  Lee,  4  Jones'  Law,  238.  Perhaps  by  virtue  of  a  rule 
of  the  board,  shown  by  the  record,  providing  that  action 
of  the  board  at  one  meeting  might  be  reconsidered  at  the 
next,  the  board  might  rescind  the  audit  at  the  next  meet- 
ing; but  the  attempted  rescission  here,  was  after  the  lapse 
of  many  months,  during  which  meetings  were  held  each 
week. 

The  prohibition  in  Ch.  146  a,  E.  S.,  against  warrants  when 
there  is  no  money  in  the  treasury,  has  no  relation  to  audit- 
ing accounts,  nor  is  there  any  evidence  of  an  excess  of  in- 
debtedness by  the  county  in  violation  of  Sec.  12,  Art.  9,  of 
the  constitution. 

The  record  does  show  that  Murphy  was  in  the  service  of 
the  county,  and  the  goods  which  he  furnished  under  his 
business  name,  as  a  company,  he  also  received  for  the 
county.    Certainly  that  has  a  bad  aspect,  but  there  is  in  the 
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record  the  testimony  of  a  witness,  also  a  servant  of  the 
eounty,  and  to  whom  Murphy  was  subordinate,  that  he  ex- 
amined the  goods  as  received,  and  found  that  all  that  were 
charged  were  received,  and  charged  at  low  prices. 

The  finding  of  the  court,  trying  the  cause  without  a  jury, 
concludes  us  upon  the  question  of  fraud.  The  action  of 
the  board  ordering  the  payment  of  the  bills  was  all  more 
than  five  years  before  the  commencement  of  this  suit;  but 
if  the  appellee  has  any  case,  it  is  upon  the  allowance  of, 
and  the  orders  for  the  payment  of,  his  accounts  rendered  to 
the  county  board. 

These  matters  are  all  in  writing,  and  if  there  be  any  evi- 
dence of  indebtedness,  it  is  in  writing,  to  which  ten  years  is 
the  limitation  ^nder  Sec.  16,  Ch.  83,  E.  S.  1872. 

On  the  whole  case  the  judgment  of  the  Circuit  Court  for 
the  appellee  is  aifirmed. 

Mb.  Justice  Waterman,  dissenting. 
From  the  bill  of  particulars  filed  and  evidence  introduced 
by  the  plaintiff  in  this  case,  it  appears  that,  in  the  years 
1886, 1887  and  1888,  the  county  of  Cook  received  from  the 
Chicago  Pharmaceutical  Company  certain  drugs  and  hospi- 
tal supplies.  Bills  for  such  supplies  were,  from  time  to 
time,  rendered  to  the  county  by  said  company,  the  form  of 
the  bills  being  substantially  as  follows : 

Cook  Countt  Hospital 

Sanitary  Supplies. 
Bought  of  the  Chicago  Phaemaceutical  Co., 
Druggists  and  Importers, 

No.  61  Lake  Street 
Order  book .... 
Folio. ... 

Shipped ....  Represented  by  A.  J.  Walker. 

B  1089  lb.  Sal.  Soda,  3  bbls.  105  Si  39.17 

Cook  Co.  Hospftal. 
Certified  correct. 

W.  J.  McGariole,  Warden. 

The  affidavit  of  A.  J.  Walker  is  attached  to  the  various 
bills;  in  this  affidavit  said  Walker  makes  oath  that  he  is 
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collector  for  the  claimant  named  in  the  claim  hereto 
attached,  that  the  several  items  therein  mentioned  are  just 
and  true,  etc.,  and  that  there  is  now  due  and  unpaid  to  said 
Chicago  Pharmaceutical  Co.,  the  sum  of  (amount  of  bill). 

Some  of  the  bills  have  on  them  "  Certified  correct,  H.  S. 
Vamell,  Warden,"  and  most  of  them  have  thereon, 

"  O.  K.  "  O.  K. 

Jno.  J.  Doherty."  F.  E.  Murphy." 

McGarigle,  Vamell,  Dougherty  and  Murphy,  were  all  in 
the  employment  of  the  county;  Dougherty  was  chief  clerk 
of  the  County  Hospital,  and  Murphy  was  druggist  at  the 
hospital;  in  the  employment  of  the  county,  Dougherty  was 
in  the  employment  of  the  county  and  also  of  Murphy.  On 
the  bill  of  particulars  a  claim  for  $1,000  for  the  services  of 
said  Murphy  is  made,  and  it  is  stated  in  the  bill  of  particu- 
lars that  warrants  for  said  services  were  issued,  as  well  as 
for  drugs  and 'hospital  supplies  furnished.  It  also  appeared 
that  a  committee  of  the  board  of  county  commissioners, 
to  whom  the  bills  of  the  Chicago  Pharmaceutical  Company 
were  presented,  recommended  their  payment,  and  that  such 
reports  were  adopted  and  the  bills  ordered  paid.  No  war- 
rants for  any  of  these  bills  appear  to  have  been  issued. 
Some  months  after  the  passage  of  the  order  that  the  bills 
be  paid,  the  board  of  county  commissioners  rescinded 
its  action  approving  the  bills  and  directing  that  they  be 
paid. 

The  majority  of  the  court  are  of  the  opinion  that  the 
allowance  of  these  bills  by  the  county  board  fixes  the  lia- 
bility of  the  county  therefor. 

As,  under  the  stipulation,  all  defenses  are  admissible,  we 
are  at  liberty  to  inquire  what  the  evidence  is  as  to  such 
action  of  the  county  having  been  obtained  by  fraud  on  the 
part  of  Francis  JR.  Murphy,  in  behalf  of  whose  estate  this 
claim  is  prosecuted. 

What,  according  to  the  evidence,  was  done  to  induce  the 
board  to  take  the  action  it  did  ? 

I^irst.  The  board  was  kept  in  ignorance  of  the  all-im- 
portant fact  that  these  bills  presented  by  and  in  the  name 
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of  the  Chicago  Pharmaceutical  Company  were  really  ac- 
counts belonging  to  and  for  druggists'  goods  su])plied  by 
Francis  R.  Murphy,  the  druggist  employed,  and  imid  by  the 
county  to  protect  its  interests  in  respect  to  the  matter  of 
the  purchase  of  these  very  goods. 

It  does  appear  that  certain  meml>ers  of  the  board,  as  in- 
dividuals, were  informed  that  Francis  R.  Murphy  was  doing 
business  as  the  Chicago  Phannaceutical  Company,  but  it 
nowhere  appears  that  the  board,  as  a  board,  had  either 
knowledge  or  notice  of  such  fact. 

Second.  The  board  was  kept  in  ignorance  of  the  fact 
that  the  "  O.  K."  placed  upon  these  bills  and  the  signature 
of  Francis  A.  Murphy  thereto  was  the  certificate  by  its 
trusted  employe  to  the  correctness  of  his  own  bill  for  goods 
furnished  apparently  by  another  party. 

Third.  The  board  was  kept  ignorant  of  the  fact  that 
John  T.  Dougherty,  whose  "  O.  K."  above  his  signature  was 
also  on  these  bills,  while  a  servant  of  the  county  and  paid 
by  it,  was  actually  in  the  employment  of  Francis  R.  Murphy, 
doing  business  as  the  Chicago  Pharmaceutical  Company. 

Fourth.  That  Francis  R.  Murphy  was  violating  the  penal 
statutes  of  this  State  by,  without  warrant,  assuming  what 
purported  to  be  a  corporate  name. 

Can  anj''  intelligent  man,  not  to  say  any  business  man,  be- 
lieve that  if  these  facts  had  been  known,  the  bill  would  have 
been  allowed  without  an  examination  much  more  thorough 
than,  in  the  absence  of  such  extraordinary  circumstances  so 
calculated  to  arouse  suspicion,  and  facts  so  pregnant  with 
fraud,  would  have  been  made  ? 

Can  any  man  truthfully  say  that  if  the  entire  facts  had 
been  known,  the  certificate  of  W.  J.  McGarigle  and  H.  S. 
Varnell  and  the  affidavit  of  Walker  would  have  been  deemed 
sufficient?  Would  not,  upon  the  presentation  of  the  facts 
this  record  discloses,  a  most  thorough  investigation  as  to 
the  delivery,  weight,  quality,  price  and  necessity  for  and  of 
each  article  have  been  had  ? 

Finally,  is  it  the  law  that  an  allowance  of  bills  by  a  munic- 
ipal body,  obtained  under  such  circumstances,  is  binding 
upon  it  ? 
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Fraud  vitiates  all  acts.  The  county  of  Cook  acts  entirely 
through  agents.  If  they  conspire  against  it,  league  to  de- 
ceive it,  it  is  not  bound  by  what  they,  for  their  profit,  may 
by  such  deception  for  their  gain,  induce  it  to  do.  No  allow- 
ance of  any  account  to  Francis  R.  Murphy  was  ever  know- 
ingly made.    No  warrant  to  him  ever  ordered. 

I  am  also  of  the  opinion  that  the  action  of  the  board  in 
rescinding  the  order  for  payment  of  these  bills,  deprives  the 
plaintiff  of  any  right  to  recover  by  reason  of  such  order  of 
payment. 

In  Dillon  on  Municipal  Corporations,  Sec.  290,  it  is  said : 
"At  any  time  before  the  rights  of  third  persons  have 
vested,  a  council  or  other  corporate  body  may,  if  consistent 
with  its  charter  and  rules  of  action,  rescind  previous  votes 
and  ordersP 

The  cases  in  which  such  right  to  rescind  has  been  sus- 
tained are  numerous.  Among  them  are  Estey  et  al.  v.  Starr 
et  al.,  56  Vt.  690;  Tucker  v.  The  Justices  of  Iredell  County, 
13  Iredell  (N.  C),  434;  Bigelow  v.  Hillman,  37  Me.  52,  58; 
Wilmington  v.  Inhabitants  of  Harvard,  8  Cushing  (Mass.), 
66-68;  Getchell  v.  Inhabitants  of  Wells,  55  Me.  434-438; 
Pluneman  et  al.  v.  Inhabitants  of  Grafton,  10  Metcalf,  454- 
456. 

The  right  of  Murphy  to  be  paid  by  the  county,  depended 
upon  his  having  furnished  goods  to  the  county.  He  did  not 
supply  any  goods  or  do  anything  upon  the  strength  or  faith 
of  the  allowance  of  any  of  these  bills;  the  allowance,  nothing 
having  been  done  upon  the  faith  thereof,  and  the  rights  of 
no  third  parties  having  intervened,  is  a  thing  which  can  be 
rescinded. 

It  is  not  like  the  case  of  the  awarding  of  a  contract,  or 
the  acceptance  of  a  bid.  I  can  not  agree  to  an  affirmance 
of  the  judgment  rendered  in  this  case. 
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Nelson  y.  Halfen. 

1.  BuiLDiNO  CovTBACr^— Architect  cw  Arbitrator.— In  building  con- 
tracts, where  the  architect  is  made  an  arbitrator  in  cases  of  dispute  be- 
tween the  owner  and  contractor,  and  that  his  decision  shall  be  final  and 
binding  upon  all  pai-ties,  it  was  Jield  that  as  such  arbitrator  he  has,  as  a 
general  rule,  power  to  construe  the  contract. 

Memorandnm. — Assumpsit.  In  the  Superior  Court  of  Cook  County; 
the  Hon.  Jonas  Hutchinson,  Judge,  presiding.  Appeal  by  the  defend- 
ant. Heard  in  this  court  at  the  October  term,  1893,  and  affirmed. 
Opinion  filed  AprU  19,  1894. 

The  statement  of  facts  is  contained  in  the  opinion  of  the 
court. 

Thornton  &  Chancellor,  attorneys  for  appellant. 
M.  W.  EoBiNsoN,  attorney  for  appellee. 

Mr.  Justice  Shepard  delivered  the  opinion  of  the  Court. 

The  appellee  was  a  plumber,  and  a  sub-contractor,  under 
one  Williams,  to  do  the  plumbing  work  in  and  about  a 
building  which  Williams  had  contracted  to  erect  for  appel- 
lant. 

The  original  specifications  and  contract  between  the 
owner,  appellant,  and  the  contractor,  Williams,  called  for 
the  water  supply  to  extend  to  the  main  pipe  in  the  street, 
but  the  contract  between  Williams  and  the  sub-contractor 
required  the  supply  pipe  to  extend  no  further  than  to  the 
curb  wall  of  the  street. 

When  the  owner  saw  that  appellee  was  starting  the  sup- 
ply pipe  from  the  curb,  and  not  from  the  main  in  the  street, 
he  objected,  and  afterward,  in  order  to  arrange  the  matter, 
they  met  with  the  architect,  who  talked  over  the  contro- 
versy with  the  parties,  and  aft^r  some  independent  con- 
versation between  the  owner  and  himself,  in  a  language 
not  understood  by  the  appellee,  told  the  appellee  in  the 
presence  and  hearing  of  appellant,  to  go  ahead  and  extend 
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the  supply  pipe  into  the  street,  and  he  would  see  that  he  got 
his  pay. 

The  parties,  appellant  and  appellee,  then  went  together 
to  obtain  a  permit  for  digging  up  the  street.  As  to  what, 
if  anything,  further  was  then  or  afterward  said  between 
them  as  to  whether  the  appellant  would  or  would  not  pay 
for  doing  the  work  directed  by  the  architect  to  be  done,  the 
parties  conflict  in  their  testimony,  and  the  finding  of  the 
court  as  to  the  truth  of  the  matter  ought  not  to  be  dis- 
turbed. 

The  conduct  of  the  appellant  at  the  time  the  architect 
directed  the  work  to  be  done,  indicated,  and  the  appellee 
was  justified  in  inferring,  that  the  promise  of  the  architect 
to  see  that  he  got  his  pay  was  authorized  by  the  appellant. 
Belying  on  that  promise,  the  appellee  performed  the  work, 
and  the  appellant  refusing  to  pay  for  it,  suit  was  begun  and 
judgments  recovered  by  the  appeUee  in  both  the  Justice's 
Court  and  Superior  Court,  for  the  value  of  the  work, 
$21.90. 

It  appears  by  the  written  contract  between  the  owner  and 
the  contractor,  that  the  architect  was  made  arbiter  in  cases 
of  dispute  between  the  owner  and  contractor,  and  that  in 
all  cases  of  doubt  his  decision  should  "  be  final  and  binding 
on  all  parties,"  and  that  the  contractor  was  to  be  paid  upon 
the  architect's  certificates. 

Undoubtedly  the  architect  had  the  power  to  require  Wil- 
liams, the  contractor,  to  extend  the  supply  pipe  to  the  street 
main,  or  to  withhold  from  the  contract  price  such  a  sum  as 
it  should  cost  to  do  so. 

The  ow^ner  and  the  architect  having  within  themselves 
the  power  to  protect  not  only  themselves,  but  the  sub-con- 
tractor also,  as  against  the  contractor,  whose  duty  it  was  to 
perform  the  work,  the  appellee,  sub-contractor,  might  well 
have  understood  that  they  would  do  so  and  pay  him  out  of 
money  which  otherwise  would  be  paid  to  the  contractor. 

Such  an  understanding  would  not  be  inconsistent  with  the 
statement  made  by  appellant  that  he  would  not  pay  him, 
the  appellee,  for  if  the  architect  and  owner  had  done  what 
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they  had  the  right  to  do  by  withholding  from  the  contractor 
the  cost  of  doing  the  work,  and  giving  it  to  appellee,  it 
would  in  legal  eflfect  have  been  a  payment  to  the  contractor 
and  not  to  the  appellee. 

If,  however,  a  different  view  of  the  effect  of  the  testimony 
of  the  parties  should  be  taken,  then  the  rule  will  apply,  that 
where  the  evidence  is  uncertain  and  conflicting,  the  finding 
of  what  is  the  truth  of  it,  by  the  court  before  whom  the 
witnesses  appeared  and  testified,  will  not  be  disturbed,  unless 
for  more  weighty  reasons  than  exist  in  this  cause. 

The  judgment  of  the  Superior  Court  will  be  aflirmed. 

Mb.  Justice  Wateeman  dissents. 


Ancient  Order  of  United  Workmen  y.  Holdom^  Conserva- 
tor of  the  Estate  of  Paul  Holtz. 

1.  Lunatics — Criminal  Responsibility. — A  lunatic  is  not  criminally 
responsible  for  his  acts,  because  criminal  intent  is  the  essence  of  crime, 
and  criminal  intent  is  wanting  in  the  insane. 

2.  Lunatics — Civil  Responsibility  .—Intent  is  not  a  necessary  ingredi- 
ent of  civil  liability,  and  so  a  lunatic  is  civilly  responsible  for  his  torts, 
and  an  action  may  be  maintained  against  him  therefor. 

8.  Lunatics — Responsibility— Public  Policy. — It  would  be  manifestly 
against  public  policy  to  absolve  lunatics  from  the  civil  consequences  of 
their  acts;  the  temptation  to  simulate  insanity  for  purposes  of  mischief, 
revenge  or  gain,  would,  with  persons  of  a  low  order,  be  very  strong. 

4.  Torts—  Committed  by  a  Lunatic. — ^A  person  can  not  be  enriched  by 
reason  of  torts  by  him  committed  while  insane. 

Memorandnm. — Action  on  an  insurance  policy.  In  the  Circuit  Court  of 
Cook  County;  the  Hon.  Frank  Baker,  Judge,  presiding.  Declaration 
on  policy;  pleas,  the  general  issue  and  a  special  plea,  alleging  that  the 
appellee  is  the  son  and  beneficiary  of  the  insured,  Carl  Holtz,  and  that  on 
December  15,  1890,  the  appellee  killed  and  murdered  the  insured,  by  rea- 
son of  which  he  forfeited  and  lost  all  rights  as  a  beneficiary  under  the 
beneficiary  certificate.  Replication  to  special  plea,  charging  that  said 
Paul  Holtz,  the  son  and  beneficiary  of  Carl  Holtz,  deceased,  did  not  mur- 
der the  said  Carl  Holtz  on  the  15th  day  of  December,  A.  D.  1890,  but  tliat 
the  said  Paul  Holtz  did  kill  the  said  Carl  Holtz  on  that  day,  while  he,  tko 
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said  Paul  Holtz,  was  insane.  General  demurrer  filed  by  appellant  to  rep- 
lication. Demurrer  overruled.  Appellant  elects  to  stand  by  its  de- 
murrer. Cause  submitted  to  court  on  statement  of  facts,  and  finding 
against  appellant  for  $2,000  and  costs  of  suit.  Heard  in  this  court  at  the 
October  term,  1893.  Reversed  and  final  judgment  entered  for  appellai.t« 
Opinion  filed  February  1,  1894. 

The  statement  of  the  facts  is  contained  in  the  opinion  of 
the  court. 

Appellant's  Brief,  James  McCartney,  Attorney. 

In  fhe  text  books  it  is  laid  down  as  contrary  to  public 
policy  to  permit  a  plea  of  insanity  to  be  interposed  as  a  de- 
fense to  an  action  for  damages  done  by  the  insane  person  to 
the  property  of  an  innocent  party.  Shearman  &  Kedfield 
on  Negligence,  Sec.  57. 

In  Chitty's  Pleadings,  Vol.  1,  *p.  76,  it  is  said, "  Although 
a  lunatic  is  not  punishable,  criminally,  he  is  liable  to  a  civil 
action  for  any  tort  he  may  commit." 

The  reasons  for  the  rule  are,  public  policy,  and  the  danger 
that  if  this  defensQ  should  be  allowed,  it  would  present  a 
strong  temptation  to  persons  to  simulate  insanity  for  pur- 
poses of  mischief  and  revenge.  Cooley  on  Torts,  p.  97  et 
seq.;  Mclntyre  v.  Sholty,  121  111.  660;  Greenhood  on  Public 
Policy,  Pt.  1,  Kule  11;  Kiggs  v.  Palmer,  22  N.  E.  Rep.  1888; 
Porter  on  Insurance,  *129,  131  et  seq,^  Hatch,  Adm'r,  v. 
Mut.  Life  Ins.  Co.,  120  Mass.  620;  Amicable  Soc.  v.  Bolland, 
4  Bligh  N.  S.  194;  Prince,  etc.,  Insurance  Co.  v.  Palmer,  25 
Beav.  605. 

Case,  Hogan  &  Case,  attorneys  for  appellee. 

Mb.  Justice  Waterman  delivered  the  opinion  of  the 
Coukt. 

One  Carl  Holtz  obtained  from  appellant  a  policy  of  life 
insurance,  the  beneficiary,  named,  being  his  son  Paul.  Paul 
Holtz,  while  insane,  killed  his  father,  whereupon,  a  conserva- 
tor of  the  insane  son  having  been  appointed,  he  brought  suit 
to  recover  the  insurance  said  to  be  due  upon  the  policy  issued 
upon  the  life  of  Carl  Holtz. 
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Is  the  insane  beneficiary  of  a  life  insurance  policy  entitled, 
upon  his  killing  the  insured,  to  the  insurance  money,  is  the 
question  here  presented. 

If  the  distinction  between  the  civil  and  criminal  liability 
of  the  insane  is  kept  in  mind,  there  will  be  no  difficulty  in 
answering  this  question. 

A  lunatic  is  not  criminally  responsible  for  his  acts,  because 
criminal  intent  is  the  essence  of  crime,  and  criminal  intent 
is  wanting  in  the  insane;  but  intent  is  not  a  necessary  ingre- 
dient of  civil  liability. 

The  multitude  of  cases  in  which  judgment  is  obtained  for 
injuries  resulting  from  negligence  are  not  based  upon  an  in- 
tent to  do  harm;  on  the  contrary  there  is  in  them  not  only 
an  entire  absence  of  wrongful  intent,  but  most  often  a  desire 
to  avoid  injury  to  any  one.  Intent  not  being  necessary,  a 
lunatic  is  civilly  responsible  for  his*  torts,  and  an  action  may 
be  maintained  against  him  therefor.  Chitty's  Pleadings, 
Vol.  1,  p.  97;  Shearman  &  Kedfield  on  Negligence,  Sec.  57. 

It  would  be  manifestly  against  public  policy  to  absolve 
lunatics  from  the  civil  consequences  of  their  acts;  the  temp- 
tation to  simulate  insanity  for  purposes  of  mischief,  revenge 
or  gain  would,  with  persons  of  a  low  order,  be  very  strong. 

On  account  of  public  policy,  as  well  as  principle,  an  insane 
person  may  be  proceeded  against  in  the  civil  courts  for  the 
consequences  of  his  torts.  Mclntyre  v.  Sholty,  121  HI.  660; 
Cooley  on  Torts,  p.  97;  Greenhood  on  Public  Policy,  Pt.  1, 
Eule  II;  Hatch,  Adm'r,  v.  Mut.  Life  Ins.  Co.,  120  Mass. 
550;  Amicable  Society  v.  BoUand,  4  Bligh  N.  S.  194. 

No  one  can  tell  how  long  an  insane  person  may  remain 
so;  so  soon  as  his  reason  is  restored  he  is  entitled  to  his 
liberty,  and  also,  to  his  estate,' enriched  by  whatever  may 
have  been  added  to  it  by  his  insane  acts. 

If  Paul  Iloltz,  while  insane,  had  beaten  a  neighbor  or  his 
father,  a  civil  recovery  might  have  been  had  against  him 
for  the  damage  he  had  thus  occasioned. 

He  can  not  be  enriched  by  reason  of  torts  by  him  com- 
mitted while  insane. 

This  is  no  time  for  removing  any  of  the  restraints  upon 
passion  which  exist,  or  doing  aught  that  may  favor  the 
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thought  that  gain  may  come  from  the  taking  of  hitman 
life. 

The  judgment  of  the  Circuit  Court  is  reversed,  and  the 
cause  having  been  tried  by  the  court  below  without  a  jury, 
final  judgment  for  the  appellant,  defendant  below,  will  be 
entered  here. 


McDonald  y.  Watson  et  al. 

1.  Verdict  and  Judgment — CorvdusUm  of  Law,  etc. — The  verdict 
and  judgment  are  merely  the  conclusion  of  the  law  from  the  proven 
facts. 

Memorandam. — ^Assumpsit.  Appeal  from  the  Superior  Court  of  Cook 
County;  the  Hon.  Theodore  Brent ano,  Judge,  presiding.  Heard  in 
this  court  at  the  October  term,  1898,  and  affirmed.  Opinion  filed  January 
11,  1894. 

The  statement  of  facts  is  contained  in  the  opinion  of  the 
court. 

BRIGHT  &  Bbowk,  attorneys  for  appellant. 

Hamlin,  Holland  &  Boyden,  attorneys  for  appellees. 

Mr.  Justice  Waterman  delivered  the  opinion  of  the 
Coitrt. 

This  was  an  action  of  assumpsit,  the  evidence  in  which 
unmistakably  showed  that  the  defendants  thereto  were  in 
debted  to  appellees  in  the  sum  of  $373.95,  whereupon,  the 
defendants  offering  no  evidence,  the  court  instructed  the 
jury  to  return  a*  verdict  for  $373.95. 

It  may  be,  as  is  urged  by  appellant,  that  immaterial  and 
irrelevant  testimony  was  admitted;  but  to  the  relevant  and 
pertinent  evidence  establishing  the  plaintiflf's  claim,  there 
was  no  reply,  and  the  jury  could  not,  with  due  regard  to  their 
oath,  have  rendered  anv  other  evidence. 

The  verdict  and  judgment  are  merely  the  conclusion  of 
the  law  from  the  proven  facts.  The  judgment  is  therefore 
affirmed. 
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^1  ^  Mandel  v.  The  Swan  land  &  Cattle  Company. 

1.  Penalties— jSttt^  to  Enforce—What  is  iVbf.— A  suit  brought  by  a 
corporation  to  recover  the  amount  of  a  call  made  by  the  directors  upon 
shares  of  stock  where  the  shares  have  been  forfeited  for  the  non-payment 
of  the  call  upon  which  the  suit  is  based,  is  not  an  attempt  to  enforce  a 
penalty. 

2.  Stockholders — Presumed  to  Have  Knowledge  of  the  Companies 
By-laws. — Stockholders  are  presumed  to  know  the  provisions  of  the 
charter  and  by-laws  of  the  companies  in  which  they  are  members. 

3.  By-laws — Result  of  Unreasonable  Provisions. — ^If  the  by-laws  of 
an  incorporated  company  are  so  unjust  and  unreasonable  that  courts 
will  not  enforce  them,  a  forfeiture  of  a  member^s  shares  may  be  held  to 
have  been  unwarranted  and  be  set  aside,  but  it  will  not  be  a  defense  to 
a  suit  brought  by  the  company  to  collect  assessments  due  upon  the  for- 
feited shares  of  stock  of  such  member.  Setting  aside  a  forfeiture  of  his 
stock  does  not  have  the  effect  of  paying  his  assessments. 

4.  Stockholders— ^Jfeci  of  Unwarranted  Proceedings  for  Forfeit- 
ure.— If  the  proceedings  taken  under  its  by-laws  by  an  incorporated 
company  are  unwarranted  or  inadequate,  such  proceedings  do  not  affect 
a  holder's  title  to  his  stock,  but  if  such  proceedings  are  regular  and  war- 
ranted, the  company  becomes  the  absolute  owner  of  the  stock. 

5.  Stockholders— 5tofz«  After  a  Forfeiture  of  His  Stock.— A  stock- 
holder whose  shares  have  been  forfeited  under  the  by-laws  of  the  com- 
pany remains,  notwithstanding  such  forfeiture,  liable  to  pay  all  calls  due 
at  the  time  of  forfeiture,  under  b^'^laws  with  provisions  creating  sucli  a 
liability. 

6.  Stockholders — Buying  Shares — Contracts  with  Reference  to  By- 
laws.— ^A  person  in  purchasing  shares  in  an  incorporated  company,  con- 
tracts with  reference  to  its  charter  and  by-laws  and  the  laws  of  the 
country  in  wliich  such  company  is  created. 

7.  Corporation — Pouter  to  Contract  for  Interest — Foreign  Corpora- 
tion  Same. — ^A  corporation  doing  business  in  this  State  can  not  contract 
to  receive  more  than  seven  per  cent  interest,  but  a  corporation  of 
another  State  may,  in  that  State,  make  a  valid  contract  for  interest  at 
any  rate  permissible  by  the  laws  of  that  State,  and  may  in  this  State 
bring  suit  and  recover  judgment  according  to  the  law  of  the  State  where 
its  contract  was  made. 

8.  Contracts — Validity— Law  of  the  Place — Remedy.— The  validity 
of  a  contract  is  determined  by  the  lex  loci  contractus.  The  relief 
afforded  for  a  breach  of  contract  is  in  accordance  with  the  law  of  the 
forum  where  suit  for  breach  is  brought. 

9.  Corporations — Assessments  upon  Stock.— The  rule  that  assess- 
ments can  not  be  made  until  the  entire  stock  has  been  subscribed,  has  no 
reference  to  cases  in  which  the  corporation  is  authorized  to  begin  and  carry 
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on  its  contemplated  business  before  its  stock  has  all  been  taken.  Wbere 
a  company  is  to  come  into  existence  only  upon  the  full  amount  of  its 
stock  being  subscribed,  it  can  not  make  and  enforce  payment  of  calls 
before  it  has  passed  its  embryotic  condition. 

10.  Eyidknce — Records  of  Corporations. — Copies  of  the  books,  rec- 
ords, etc.,  of  an  incorporated  company,  examined  and  sworn  to  by  a 
credible  witness,  are  admissible  in  evidence  to  show  that  a  call  upon  the 
stock  has  been  made. 

Memorandam. — Assumpsit.  Appeal  from  the  Circuit  Court  of  Cook 
County;  the  Hon.  f^^iANK  Baker,  Judge,  presiding.  Heard  in  this  com-t 
at  the  October  term,  1898,  and  affirmed.  Opinion  filed  January  11, 
1894. 

Statement  of  the  Case, 

This  is  a  suit  in  assumpsit,  brought  in  the  Circuit  Court 
of  Cook  County,  on  the  24th  day  of  March,  1890,  by  the 
Swan  Land  and  Cattle  Company,  limited,  a  corporation  or- 
ganized under  the  English  "Companies'  Act,"  against 
Emanuel  Mandel,  to  recover  the  amount  of  a  call  made  by 
the  directors  of  the  company  upon  shares  of  stock  standing 
in  the  name  of  the  appellant,  which  shares  the  company  had 
already  forfeited  for  non-payment  of  the  same  call  upon 
which  the  suit  is  based. 

There  was  a  trial  by  the  court,  a  jury  being  waived,  and 
a  judgment  in  favor  of  the  appellee  for  the  amount  of  the 
call  and  interest,  from  which  an  appeal  has  been  prosecuted 
to  this  court.  The  declaration  alleges,  in  substance,  that 
the  appellee  was  a  corporation  duly  organized  under  the 
"  Companies'  Act"  of  Great  Britain,  and  that  the  appellant 
owned  380  shares  of  its  stock  of  the  par  value  of  £10  per 
share,  on  which  only  £6  per  share  had  been  paid  in,  and  that 
on  the  11th  day  of  October,  1887,  a  call  was  made  of  £1,  2*. 
per  share  by  the  directors  of  the  company. 

The  declaration  further  alleged  that  the  articles  of  asso- 
ciation of  the  company  provided  for  forfeiture  of  stock,  in 
case  calls  thereon  were  not  paid,  and  that  notwithstanding 
such  forfeiture,  the  shareholders  should  remain  liable  for  the 
amount  of  any  call  due  thereon  at  the  time  of  such  forfeit- 
ure, together  with  expenses  and  interest  thereon;  that  after 
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demand  for  payment  of  such  call  on  the  stock  of  the  appel- 
lant, and  on  the4tl^day  of  September,  1888,  his  shares  were 
duly  forfeited  by  resolution  of  the  board  of  directors  for 
non-payment;  and  it  is  claimed  that  the  appellant,  not  hav- 
ing paid  such  call,  is  still  liable  for  the  full  amount  thereon, 
with  interest,  notwithstanding  the  forfeiture  of  his  shares 
for  its  non-payment. 

The  appellant  interposed  pleas  of  nul  tiel  corporatiorh  and 
the  general  issue. 

The  printed  statute  of  Great  Britain,  comprising  what  is 
generally  known  as  the  English  "Companies'  Act"  of  1862, 
with  its  amendments,  was  offered  in  evidence.  This  statute 
in  substance  provides  that  seven  or  more  persons,  by  sub- 
scribing their  names  to  a  memorandum  of  association,  and 
otherwise  complying  with  the  statute  in  respect  of  registra- 
tion, may  form  an  incorporated  company,  with  or  without 
limited  liability.  The  act  contains  the  usual  provisions  pre- 
scribing the  powers  and  duties  of  corporations,  the  manner 
in  which  they  can  be  created,  their  business  conducted,  and 
how  their  affairs  may  be  wound  up  and  put  into  liquidation 
in  case  of  insolvency. 

Section  16  of  said  act  is  as  follows: 

"  The  articles  of  association  shall  be  printed,  they  shall 
bear  the  same  stamp  as  if  they  were  contained  in  a  deed, 
and  shall  be  signed  by  each  subscriber,  in  the  presence  of, 
and  be  attested  by,  one  witness  at  the  least,  and  such  attes- 
tation shall  be  a  sufficient  attestation  in  Scotland  as  well  as 
in  England  and  Ireland;  when  registered,  they  shall  bind 
the  company  and  the  members  thereof  to  the  same  extent 
as  if  each  member  had  subscribed  his  name  and  affixed  his 
seal  thereto,  and  there  were  in  such  articles  contained  a 
0  >venant  on  the  part  of  himself,  his  heirs,  executors  and  ad- 
ministriitors,  to  conform  to  all  the  regulations  contained  in 
such  articles,  subject  to  the  provisions  of  this  act;  and  all 
moneys  payable  by  any  member  to  the  compan^^,  in  pursu- 
ance of  the  conditions  and  regulations  of  the  company,  or 
any  of  such  conditions  or  regulations,  shall  be  deemed  to 
be   a  debt  due  from  such  member  to  the  company,  and  in 
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England  and  Ireland,  to  be  in  the  nature  of  a  specialty 
debt." 

Section  39  of  the  articles  of  association  or  by-laws  is  as 
follows : 

"  Any  member  whose  shares  have  been  forfeited,  shall, 
notwithstanding,  bo  liable  to  pay,  and  shall  forthwith  pay 
to  the  company,  all  calls,  installments,  interest  and  expenses 
owing  upon  or  in  respect  of  such  shares,  at  the  time  of  the 
forfeiture,  together  with  interest  thereon  from  the  time  of 
forfeiture  until  payment,  at  the  rate  of  five  per  cent  per 
annum,  and  the  directors  may  enforce  the  payment  thereof 
if  they  think  fit." 

Appellant  took  an  assignment  of  304  shares,  sending  the 
deed  of  assignment  to  the  company.  Afterward,  upon  a 
second  issue,  seventy-six  additional  shares  were  issued  by  the 
company  to  him;  he  also  received  three  dividends,  two  of 
which  were  upon  his  entire  380  shares. 

The  par  value  of  each  share  was  £10.  Upon  the  shares 
owned  by  appellee,  £6  only  had  been  paid.  The  directors, 
in  accordance  with  powers  given  to  them  by  the  articles  of 
association,  on  October  .21,  1887,  made  a  call  of  £1,  2^., 
upon  each  share,  which,  upon  appellant's  shares,  amounted 
to  £418.  Notice  of  this  call  was  mailed  to  appellant,  and 
he  having  failed  to  make  payment,  his  stock  was  declared 
forfeited  to  the  company. 

This  action  is  brought  to  recover  the  call  of  £1,  2^.  per 
share,  for  non-payment  of  which  said  forfeiture  was  de- 
clared, bein^  based  upon  section  89,  above  quoted. 

Otis  &  Graves,  attorneys  for  appellant. 

Swift,  Campbell,  Jones  &  Mabtin,  attorneys  for  ap- 
pellees. 

Mk.  Justice  Waterman  delivered  the  opinion  of  the 
Court. 

It  is  strenuously  urged  that  section  39  of  the  articles  of 
association  is  so  unreasonable  and  unjust,  that  the  courts 
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will  not  enforce  it;  that  this  suit  is  an  attempt  to  enforce  a 
penalty  created  by  the  laws  of  another  sovereignty,  and 
that  this  is  never  done;  and  it  is  also  insisted  that  appellant 
\was  entitled  to  know  what  had  been  done  with  his  forfeited 
shares,  and  to  be  credited  with  whatever  the  company  had 
received  therefor. 

We  see  nothing  unreasonable  or  unjust  in  the  provisions 
of  section  39,  nor  do  we  regard  this  suit  as  an  attempt  to 
enforce  a  penalty.  Stockholders  are  presumed  to  know  the 
provisions  of  the  charter  and  by-laws  of  the  companies  in 
which  they  are  members.  Morawetz  on  Corporations,  Sec. 
591. 

By  becoming  a  holder  of  stock  having  a  par  value  of 
£10  upon  which  'only  £6  Jiad  been  paid,  apjxjUant  obli- 
gated himself  to  pay  when  duly  called  upon  £4  upon  each 
of  his  shares;  so  soon  as  he  was  thus  duly  called  upon  to 
pay  any  portion  of  the  unpaid  £4  the  amount  of  such  call 
became  a  debt. 

It  is  for  this  debt  that  the  present  suit  was  brought. 

The  defense  to  it  is  based  entirely  ujK)n  certain  of  the 
articles  of  association,  and  what  has  been  done  thereunder. 
If  they  are  so  unjust  and  unreasonable  that  courts  will  not 
enforce  them,  the  forfeiture  of  apj^ellant's  shares  may  be 
held  to  have  been  unwarranted  and  be  set  aside,  but  a 
defense  to  this  suit  will  not  therefrom  arise;  the  debt  of 
appellant  will  not  thus  be  paid. 

This  suit  is  brought  to  collect  a  debt,  not  to  enforce  a 
penalty;  the  penalty  provided  by  the  articles  of  association 
was  the  forfeiture  of  shares;  with  whether  such  forfeiture 
was  legal  or  illegal,  warranted  or  unwarranted,  binding 
upon  appellant,  or  a  thing  which  affected  him  not,  we  have 
in  this  litigation  nothing  to  do,  and  as  to  such  declaration 
of  forfeiture,  the  judgment  in  this  case  will  establish  noth- 
ing. 

Whether  appellee  has  sold  or  still  retains  the  forfeited 
shares,  is  in  this  action  immaterial.  Save  and  by  virtue  of 
certain  provisions  of  its  articles,  it  could  not  forfeit  at  all; 
if  they  are  incapable  of  enforcement,  or  if  the  proceedings 
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for  forfeiture,  taken  thereunder,  were  unwarranted  or  inad- 
equate, then  appellant  is  yet  the  owner  of  the  380  shares, 
and  any  sale  the  company  may  have  made  of  them  is  not 
binding  upon  him;  if  the  forfeiture  was  in  all  resj^cts  reg- 
ular and  warranted,  then  the  company  became  thereby  the 
absolute  owner  of  these  shares  and  need  not  account  for  the 
proceeds  thereof.  The  numerous  cases  cited  by  appellant  to 
the  eflFect  that  the  amount  of  a  call,  for  the  non-payment  of 
which  stock  has  been  forfeited,  can  not  be  collected,  are  all 
in  respect  to  companies  whose  by-laws  contained  no  provis- 
ion like  section  39. 

But  for  that  section  it  might  well  be  held  that  the  com- 
pany having  elected  under  its  powers  to  forfeit  shares,  could 
not  recover  the  amount  of  the  call,  for  the  non-payment  of 
which  the  forfeiture  was  made;  while  in  the  present  instance 
the  right  to  recover  such  call,  notwithstanding  forfeiture, 
is  plain;  to  this  appellant  agreed;  all  stockholders  stood  as 
to  this,  upon  an  equality,  and  we  see  no  reason  why  appel- 
lant should  be  allowed  to  get  rid  of  his  unmistakable  agree- 
ment. 

That  the  stockholder  remains,  notwithstanding  forfeit- 
ures, liable  to  pay  all  calls  due  at  the  time  of  forfeiture, 
is,  under  provisions  like  section  39,  held  in  England,  and  as 
we  think  with  good  reason.  Dawes  case,  38  Law  Journal, 
K  S.  512. 

Appellant,  in  purchasing  these  shares,  contracted  with  ref- 
erence to  the  charter  and  by-laws  of  the  corporation  of 
which  he  became  a  member,  and  the  laws  of  the  country  in 
which  such  company  was  created.  Beach  on  Corporations, 
Sec.  148;  Morawetz  on  Corporations,  Sees.  374  and  875; 
First  National  bank  of  Deadwood  v.  Gustin  Minerva  Con. 
Mining  Co.,  42  Minnesota  327. 

We  do  not  regard  section  26  of  chapter  32,  entitled  Cor- 
porations, of  the  statutes  of  this  State,  as  having  any  bear- 
ing* upon  this  case.  Appellee  did  not  undertake  to  do 
business  in  this  State,  and  it  is  now  merely  attempting  to 
enforce  the  payment  of  a  debt  created  in  and  in  accordance 
with  the  laws  of  another  sovereignty. 

Vol.  LI  14 
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A  corporation  doing  business  in  this  State  can  not  con- 
tract to  receive  more  than  seven  per  cent  interest^  but  a 
corporation  of  another  State,  may  in  that  State,  make  a  valid 
contract  for  interest  at  any  rate  permissible  with  the  laws 
of  that  State,  and  may  in  this  State  bring  suit  and  recover 
judgment  according  to  the  law  of  the  State  where  its  con- 
tract was  made.  The  validity  of  contracts  is  determined 
by  the  lex  loci  contracts  The  relief  afforded  for  a  breach  of 
contract  is  in  accordance  with  the  law  of  the  forum  where 
suit  for  breach  is  brought. 

The  authorities  cited  by  appellant,  to  the  effect  that  calls 
can  not  be  made  until  the  entire  stock  has  been  subscribed, 
have  no  reference  to  cases  in  which  the  corj)oration,  as  in 
this  case,  is  authorized  to  begin  and  carry  on  its  contem- 
plated business  before  the  stock  has  all  been  taken.  Where 
a  company,  for  the  purposes  of  its  being,  is  to  come  into  ex- 
istence only  upon  the  full  amount  of  its  stock  being  sub- 
scribed, it  is  manifest  that  it  could  not  make  and  enforce 
payment  of  calls  ere  it  had  passed  its  embrj^onic  condition. 
Such  is  not  the  condition  of  appellee.  Buckley  on  Compa- 
nies' Acts,  4th  Ed.  19;  Ornamental  Pyrographic  Co.  v.  Brown, 
3  Hurl.  &  Colt.  63. 

It  is  urged  by  appellant  that  it  was  incumbent  on  appel- 
lee to  have  its  books  actually  present  in  court  if  it  desired 
to  show  their  contents;  that  it  was  not  suflBcient  to,  as  was 
done,  take  by  deposition  the  testimony  of  the  secretary  of 
the  company  and  the  custodian  of  its  records  at  its  office, 
the  books  being  there  produced,  proven,  and  the  entries 
desired  to  be  introduced  then  and  there  copied  and  verified 
by  the  witness. 

The  entries,  copies  of  which  were  introduced  in  evidence, 
were  such  as  the  company  was  by  law  required  to  keep; 
they  were  made  when  appellant  was  a  stockholder,  and 
therefore  by  his  agents,  and  the  copies  were  examined  and 
sworn  to  by  credible  witnesses.  See  statutes  of  this  State, 
Sees.  13  to  18,  of  chapter  entitled  Evidence;  Greenl.  on  Ev., 
Vol.  1,  Sec.  493,  13th  Ed.  see  also  Scarlett  v.  The  Academy 
of  Music,  43  Md.  203. 
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The  making  of  the  call  for  which  suit  was  brought  was 
proven  by  the  testimony  of  witnesses  as  well  as  by  copies 
of  entries  in  the  books  of  the  company. 

The  making  of  a  call  is  a  fact  which  it  is  not  indispen- 
sable should  be  proved  by  an  introduction  of  or  transcripts 
from  the  books  of  the  company.  Ilays  &  Black  v.  Pitts- 
burgh &  Steubenville  K,  E.  ^Co.,  38  Penn.  St.  81-90;  Eej-- 
nolds  et  al.  v.  Schweenfus,  27  Ohio  St.  311,  321,  324;  Kat- 
cliff  V.  Teters,  27  Ohio  St.  66;  Tatmouth  v.  Koehler,  33 
Mich.  22;  Bank  of  the  United  States  v.  Dandridge,  12 
Wheat.  64. 

The  opinion  in  this  case  being  applicable  to  Frank  v. 
Swan  Land  &  Cattle  Co.,  and  Friend  v.  Swan  Land  &  Cattle 
Co.,  at  this  term,  the  jugdment  in  each  of  said  causes  is 
affirmed. 

Mb.  Justice  Gary, 

If  the  question  were  now  whether  there  was  any  good 
cause  for  suppressing  any  part  of  the  depositions  1  should 
say  that  there  was,  but  a  motion  made  upon  specific  grounds 
is  to  be  sustained  or  denied  upon  those. 

The  principal  objection  made  to  the  depositions  was  that 
no  secondary  evidence  of  the  contents  of  the  corporation 
books  was  admissible,  but  the  books  themselves  must  be  put 
in  evidence  on  the  trial.  The  16th  and  18th  sections  of 
chapter  51,  Evidence  and  Depositions,  permit  copies  to  be 
used  either  certified  or  sworn,  and  whether  the  contents  of 
the  depositions  were  partly  testimony  of  the  witnesses  as  to 
corporate  acts  which  should  be  proved  by  the  books,  or 
competent  copies,  is  a  question  not  necessary  to  consider. 


Snydacker^  Admr.^  etc.  t.  The  Swan  Land  and  Cattle  Co. 

1.  Limitations.— Sec.  70,  Ch.  8,  R.  S.,  entitled  "  Administration  of 
Estates/*  providing  that  all  demands  against  the  estate  of  a  deceased 
person  not  exhibited  within  two  years  from  the  granting  of  letters,  etc., 
shall  be  forever  barred,  etc.,  does  not  apply  to  contingent  claims,  where 
the  right  of  action  does  not  accrue  before  the  settlement  of  the  estate  is 
closed. 
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Memorandum. — A^umpsit.  Appeal  from  the  Circuit  Court  of  Cook 
County;  the  Hon.  Frank  Baker,  Judge,  presiding.  Heard  in  this  court 
at  the  October  term,  1893,  and  affirmed.  Opinion  filed  January  11, 
1894. 

The  statement  of  facts  is  contained  in  the  opinion  of  the 
court. 


Otis  &  Graves,  attorneys  for  appellant. 

Swift,  Campbell,  Jones  &  Martin,  attorneys  for  appel- 
lees. 

Mr.  Justice  Shepard  delivered  the  opinion  of  the 
Court. 

This  case  is  precisely  like  the  four  cases  of  Mandel,  Harry 
L.  Frank,  Lewis  E.  Frank,  and  Friend,  v.  the  same  appellee 
(Nos.  4924,  4925,  4926  and  4927,  this  term),  except  the  de- 
fendant in  the  court  below,  and  appellant  here,  is  in  this 
case  sued  as  the  administrator  of  the  estate  of  Louis  Sny- 
dacker, deceased.  The  pleadings  are  identical  with  the 
pleadings  in  the  Mandel  case,  except  that  in  the  case  at  bar 
the  defendant  below  interposed  the  following  additional 
plea: 

"  For  a  further  plea  in  this  behalf  the  defendant  says, 
actio  non^  because  he  says  that  he  was  appointed  as  admin- 
istrator of  the  estate  of  Louis  Snydacker,  deceased,  by  the 
Probate  Court  of  Cook  County,  Illinois,  on  the  26th  day  of 
February,  1885 ;  that  he  qualified  as  such  administrator  and 
accepted  of  said  trust,  and  within  six  months  thereafter  gave 
notice,  in  the  manner  and  form  provided  by  law,  for  all 
persons  having  claims  on  said  estate  of  Louis  Snydacker, 
deceased,  to  attend  at  the  term  of  said  Probate  Court  within 
named,  for  the  purpose  of  having  the  same  adjusted;  that 
on  the  2d  day  of  April,  1885,  he  duly  filed  an  inventory  and 
appraisement  of  all  the  estate  of  said  Louis  Snydacker,  de- 
ceased, which  was  duly  approved  by  the  said  Probate  Court; 
that  more  than  two  years  had  elapsed  since  the  grant  of 
said  letters  of  administration  to  him  as  aforesaid,  prior  to 
the  commencement  of  this  suit ;  and  that  the  said  plaintiff 
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has  not  and  did  not,  at  any  time  within  said  two  years,  pre- 
sent to  said  Probate  Court,  or  exhibit  to  this  defendant,  its 
said  claim  against  said  estate,  or  this  defendant  as  adminis- 
trator thereof;  that  the  said  plaintiff  was  not  and  is  not 
under  any  of  the  disabilities  named,  specified  and  provided 
by  statute  in  that  behalf;  and  that  thereby  the  said  alleged 
claim  of  the  said  plaintiff  in  the  said  declaration  mentioned, 
became  and  was  absolutely  and  forever  barred  against  this 
defendant  as  administrator,  except  as  to  the  estate  of  the 
said  Louis  Snydacker,  deceased,  which  has  not  been  and  was 
not  inventoried  and  accounted  for  by  this  defendant  as 
aforesaid ;  and  this  the  defendant  is  ready  to  verify." 

To  this  plea  a  demurrer  was  sustained  in  the  court  below 
and  the  judgment  against  the  defendant,  as  administrator, 
was  entered  for  $453.26,  the  amount  of  the  call  and  interest 
"  payable  in  due  course  of  administration,"  to  which  the 
appellant  excepted. 

For  the  facts  and  our  conclusion  upon  the  main  question, 
we  refer  to  and  adopt  for  the  purposes  of  this  cause,  the 
opinions  in  the  cases  mentioned. 

In  this  opinion  the  question  raised  by  the  additional  plea 
above  set  forth  will  alone  be  considered.  The  demurrer  to 
the  plea  admitted  the  truth  of  the  facts  of  the  plea,  which 
were  well  pleaded.  More  than  two  years  elapsed  from  the 
date  of  the  grant  of  letters  of  administration  until  the  call 
sued  on  was  made,  and  no  claim  upon  said  call  was,  or  could 
have  been,  exhibited  against  said  estate  within  the  said  two 
years.  The  cause  of  action  was  the  call,  and  it  did  not 
accrue  until  more  than  two  years  after  the  issuance  of 
letters  testamentary.  No  right  to  make  a  call  upon  the 
estate  of  the  deceased,  alone  and  separately  from  other 
shareholders,  existed,  and  the  contingency  for  making  a  call 
upon  all  the  shareholders  had  not  arisen,  until  after  the 
statute  had  run.  It  would  lead  to  most  confusing  and 
absurd  results  to  require  the  exhibition  of  contingent  claims 
which  might  never  ripen,  against  the  estates  of  deceased 
shareholders  in  large  corporations  whenever  they  might 
die,  and  irrespective  of  whether  their  liability  to  respond 
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would  ever  arise.  What  was  said  by  that  able  jurist,  Judge 
Blodgett,  in  the  case  of  Payson  v.  Haddock,  8  Bissell  293, 
may  be  adopted  here  with  profit : 

"  The  question  which  is  presented  by  this  demurrer  raises 
the  point  as  to  whether  a  contingent  claim  which  is  not  due, 
or  can  not  be  said  to  have  accrued  during  the  term  of  the 
administration  of  the  estate  of  a  deceased  person,  is  to  be 
barred  by  the  operation  of  this  statute.  There  are  a  large 
number  of  claims  which  we  can  imagine  may  arise  against 
the  estates  of  deceased  persons,  M'hich  can  not  be  said  to 
have  accrued  at  the  time  the  letters  of  administration  are 
issued,  or  during  the  two  years  of  the  administration,  such 
as  actions  of  covenant  for  breaches  of  warranty  made  by 
the  ancestor  during  his  lifetime,  and  where  the  breach  may 
not  occur  until  long  after  the  expiration  of  the  limitation 
here  provided  for,  and  long  after  the  settlement  of  the  estate 
in  the  Probate  Court;  such,  also,  liabilities  in  favor  of  sure- 
ties upon  bonds,  where  the  liability  of  the  surety  is  not 
fixed,  perhaps,  until  long  after  the  close  of  the  estate  in  the 
Probate  Court;  and  numerous  cases  of  contingent  liabilities 
may  be  imagined,  where  the  party  could  not  present  a  claim 
to  the  Probate  Court  or  exhibit  it  to  the  administrator 
during  the  two  years  of  limitation  which  is  here  provided 
for;  and  the  question  is,  does  this  statute  of  limitations 
run  as  against  that  class  of  claims  ? 

I  have  come  to  the  conclusion,  from  examination  of  the 
authorities,  that  it  can  not  be  said  to  run  as  against  any 
contingent  claim,  where  the  right  of  action  has  not  accrued, 
and  does  not  accrue,  before  the  settlement  of  the  estate  is 
closed." 

In  the  same  line  of  reasoning,  our  Supreme  Court,  in 
Dugger  V.  Oglesby,  99  111.  405,  said : 

"Another  objection  made  to  a  recovery  is,  that  the  claim 
was  not  filed  against  the  estate  of  Dugger  within  the  two 
years  after  the  grant  of  administration.  Letters  of  admin- 
istration were  taken  out  in  1869,  and  the  claim  now  sued  on 
was  never  filed  against  the  estate.  The  statute  provision  is 
that  all  demands  against  an  estate,  not  exhibited  to  the 
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County  Court  within  two  years  from  the  granting  of  letters 
of  administration,  shall  be  forever  barred,  except  as  to  sub- 
sequently discovered  estate  not  inventoried  or  accounted  for 
by  the  executor  or  administrator.  All  the  property,  both 
real  and  personal,  belonging  to  the  estate,  was  inventoried 
by  the  administrator,  so  that  there  are  no  subsequently  dis- 
covered assets.  The  eviction  did  not  take  place  until  in 
1874.  Thus  the  cause  of  action  here  did  not  in  fact  accrue 
until  long,  and  more  than  two  years,  after  the  death  of  the 
ancestor,  and  the  granting  of  letters  of  administration  and 
the  settlement  of  his  estate.  The  cause  of  action  here  is 
not  a  demand  which  could  have  been  exhibited  to  the  court, 
proved  or  allowed  against  the  estate  of  Dugger  any  time 
within  two  years  after  the  granting  of  administration  on 
his  estate,  it  not  accruing  until  afterward. 

We  are  of  opinion  that  the  limitation  of  the  statute  does 
not  apply  to  the  case." 

We  I'efer  also  to  Suppiger  v.  Grauz,  137  111.  216,  and  to 
Thayer  v.  El  Plomo  Mining  Co.,  40  111.  App.  344. 

We  think  that,  upon  the  weight  of  authority  and  of  rea- 
son, the  judgment  of  the  Circuit  Court  was  correct,  and  it 
will  therefore  be  aflSrmei 
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Lake  Shore  &  M.  S.  Ry.  Co.  v.  Dorata  Bolilfs^  Adminis- 
tratrix^ etc. 

1.  Care  and  Diugence — Exercise  of^Rejection  of  Evidence. — In  an 
action  by  an  administrator  against  a  railroad  company  for  damages  sus- 
tained by  the  death  of  an  employe,  it  is  error  to  reject  evidence  of  the 
foreman  of  such  company  tending  to  show  that  the  employe  was  not  in 
the  exercise  of  due  care  and  diligence  when  the  injury  occurred. 

2.  Evidence — Under  the  Statute  and  at  Common  Law. — Chapter  51 
R.  S.,  entitled  "Evidence  and  Depositions,"  is  a  statute  removing,  not 
adding  to,  the  disqualification  of  witnesses  under  the  common  law. 

Memorandum. — Action  for  damages  resulting  by  reason  of  a  death 
from  negligent  acts.  Appeal  from  the  Circuit  Court  of  Cook  County; 
the  Hon.  Tiiomas  G.  Windes,  Judge,  presiding.    Heard  in  this  court  at 
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the  October  term,  1893.    Reversed  and  remanded.    Opinion  filed  Dec^m. 
ber  21, 1893. 

The  statement  of  facts  is  contained  in  the  opinion  of  the 
court. 

Gardner  &  McFadon  and  Pliny  B.  Smith,  attorneys  for 
appellant. 

Case,  Hogan  &  Case,  attorneys  for  appellee;  F.  A. 
Mitchell,  associate  counseL 

Mr.  Justice  Shepard  delivered  the  opinion  of  the  Court. 

Frederick  Rohlfs  was  killed  March  4, 1890,  while  at  work 
,for  appellant  in  its  Forty-third  street  yards,  Chicago.  He 
was  a  car  repairer,  and  was  at  work  making  steam  pipe  con- 
nections between  two  baggage  cars  standing  upon  a  side 
track  used  for  making  up  passenger  trains.  It  was  while  he 
was  at  work  down  between  the  two  baggage  cars  that  he 
was  killed  by  the  two  cars  being  suddenly  forced  together  by 
another  car  being  "  kicked  "  against  them,  at  a  moment  when 
his  head  was  between  their  coupling  castings. 

The  appellee  is  his  widow  and  administrntrix. 

From  a  judgment  for  $5,000  recovered  in  her  favor  in  the 
Circuit  Court,  this  appeal  is  prosecuted. 

One  of  the  grounds  for  a  reversal  urged  by  appellant,  is 
that  the  court  excluded  the  testimony  of  one  Kirby  as  to 
certain  facts  sought  to  be  proved  by  him. 

Kirby  was  general  foreman  of  car  repairs  for  appellant  at 
the  time  Rohlfs  was  killed,  and  Rohlfs  was  under  Kirby's 
direction  and  supervision. 

Kirby  was  a  witness  for  the  appellant,  and  after  testifying 
generally  to  his  position  and  relationship  to  appellant  and 
to  Rohlfs,  the  following  took  place : 

"  Q.  Had  you  prior  to  his  (meaning  Rohlfs')  death  given 
him  any  directions  about  the  use  of  flags  ? 

Objection  by  plaintiff  because  Mr.  Rohlfs  is  dead;  objec- 
tion sustained,  and  exception  by  defendant. 

Mr.  McFadon :    Now,  that  there  may  be  no  misunder- 
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standing,  I  want  to  offer  to  show  that  the  witness,  in  his 
capacity  as  superior  to  the  deceased,  prior  to  the  time  of  his ' 
injury,  issued  an  order  to  the  deceased  and  notified  him 
direct  and  in  person  not  to  go  under  cars  when  trains  were 
being  made  up  without  putting  a  flag  at  the  head  of  the  car 
in  the  direction  from  which  the  other  cars  were  moving. 

Offer  objected  to  by  plaintiff,  because  Frederick  Rohifs  is 
dead,  and  the  statute  excludes  proof  of  the  conversation  by 
witness.     Objection  sustained;  defendant  excepted. 

Witness  continuing,  said :  Prior  to  the  time  deceased  was 
injured  there  was  a  custom  or  rule  with  reference  to  the  use 
of  flags  in  connection  with  the  making  up  of  a  train.  The 
custom  was  for  a  man  going  under  cars  to  work  to  put  up  a 
flag  to  protect  himself  at  the  farthest  end  from  where  he 
was  working,  and  where  the  cars  or  engine  would  approach 
him.  *  *  *  The  rule  was  that  all  men  should  use  a  flag 
when  they  were  in  dangerous  places  working.  Being  under 
cars  when  trains  were  being  made  up  would  be  considered 
dangerous. 

Q.     Had  the  deceased,  Rohifs,  any  knowledge  of  that  rule  ? 

Objection  by  plaintiff;  sustained,  and  exception  by  de- 
fendant. 

Q.  Have  you  knowledge  as  to  whether  the  deceased,  Fred- 
erick Rohifs,  had  knowledge  of  the  custom  and  practice  you 
have  spoken  of  as  obtaining  to  that  yard  ? 

Objection  by  plaintiff;  sustained,  and  exception  by  de- 
fendant. 

Defendant  then  offered  to  prove  by  his  witness,  that  the 
deceased,  Frederick  Rohifs,  had  knowledge  of  the  custom  and 
practice  obtaining  in  that  yard  with  reference  to  the  use  of 
flags  and  that  this  witness  knew  of  his  complying  with  that 
rule  at  times. 

Objection  by  plaintiff;  sustained  by  court  as  incompetent 
and  exception  by  defendant. 

Witness,  continuing,  said :  Frederick  Rohifs  to  my  knowl- 
edge did  comply  with  the  custom  of  putting  up  flags  at 
times.     I  saw  him  myself. 

Q.    Did  you  have  any  conversation  with  him  just  prior 
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to  his  death  about  his  being  careless  in  not  putting  out  fliags 
when  going  under  cars  ? 

Objection  by  plaintiff;  sustained  and  exception  by  de- 
fendant. 

Court :  I  will  sustain  the  objection  to  that  question.  The 
fact  that  he  had  a  conversation  at  the  time  you  can  bring 
out  if  you  want  to,  but  I  will  not  allow  you  to  bring  out  the 
conversation. 

Exception  to  ruling,  by  defendant. 

Q.  Did  you  have  any  conversation  with  the  deceased, 
prior  to  the  time  of  his  death,  about  not  "going  under  trains 
of  cars  without  putting  out  flags  when  doing  so  ? 

Objection  by  plaintiff;  sustained,  and  exception  by  de- 
fendants. 

Defendant  then  offered  to  show  by  this  witness  that  he  di<l 
have  such  a  conversation,  and  that  witness  had  told  the  de- 
ceased he  must  not  go  under  cars  without  putting  out 
flags. 

Objection  by  plaintiff;  sustained,  and  exception  by  defend- 
ant.   *    *    * 

Witness  continuing,  said :  Have  seen  the  deceased  under 
cars  without  putting  out  flags. 

Q.  Did  you  ever  caution  him  at  such  times  with  refer- 
ence to  his  danger  ? 

Objection  by  plaintiff;  sustained,  and  exception  by  defend- 
ant. 

Q.     You  were  his  superior?    A.     I  was;  yes, sir." 

The  foregoing  quotations  from  the  abstract  of  the  bill  of 
exceptions  presents,  fully  and  fairly,  the  question  of  whether 
it  was  competent  to  prove  statements  and  orders  made  and 
given  to  Eohlfs,  he  being  now  dead,  by  his  foreman  or  supe- 
rior, concerning  the  rule  or  custom  of  the  yard,  his  knowl- 
edge of  that  rule  or  custom,  and  the  danger  of  working 
under  cars  in  disregard  of  that  rule  or  custom. 

It  appears  from  the  bill  of  exceptions  that  the  objection 
to  the  excluded  testimony  was  made  and  sustained  on  the 
theory  that  it  was  incompetent,  either  at  common  law  or 
under  the  statute.     If  it  were  not  incompetent  at  common 
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law,  it  was  certainly  not  made  so  by  the  statute.  The  act 
of  1867,  Sees.  1  to  8,  Chap.  51,  Rev.  Stat.  Ill,  entitled  "  Evi- 
dence and  Depositions,"  was  a  statute  removing,  not  adding 
to,  the  disqualifications  of  witnesses.  Whether  Kirby,  the 
foreman,  would,  or  not,  have  been  incompetent  at  common 
law,  to  testify  upon  the  questions  proposed,  under  the  prin- 
ciples discussed  in  Railroad  Co.  v.  Welch,  24  111.  33,  he  be- 
came competent  by  the  act  of  1867,  though  he  were  not  so 
before.  I.  C.  R.  R.  Co.  v.  Weldon,  52  111.  290;  Dunham  T. 
&  W.  Co.  V.  Christensen,  44  111.  A  pp.  523. 

Kirby  had  no  legal  interest  in  the  result  of  the  suit.  It 
can  not  be  claimed  from  the  evidence,  that  he  was  directly 
responsible  for  the  accident,  and  he  could  not  in  any  view 
we  take  of  the  case,  have  been  liable  over  the  appellant. 

The  case  of  Witmerv.  Rucker,  71  111.  412,  is  not  inconsist- 
ent with  R.  R.  Co.  V.  Weldon,  sujyra.  There,  the  opinion 
of  the  court  expressly  states  that  Crissey,  the  rejected  wit- 
ness, was  a  co-defendant,  and  therefore  he  was  plainly  in- 
competent. 

The  offered  testimony  was  very  important  and  material. 
Although  it  was  shown  that  a  general  rule  or  custom  pre- 
vaih^d  in  the  yards  with  reference  to  the  use  of  flags  upon 
cars  under  which  work  was  being  performed,  as  signals,  or 
warnings,  not  to  suddenly  move  such  cars,  it  was  a  matter 
of  first  importance  to  the  defense  to  be  allowed  to  prove 
that  Rohlfs  knew  of  the  rule  or  custom,  and  had  been  ex- 
pressly cautioned  by  his  superior  in  employment  that  he 
should  always  observe  it,  and  that  it  was  dangerous  to 
omit  it. 

The  same  rule  as  to  the  exercise  of  reasonable  care  applies 
to  cases  where  men  are  killed,  as  to  where  they  are  only  in- 
jured. 

In  either  case  it  is  important  to  ascertain  whether  due 
care  was  exercised  by  the  party  suffering,  and  a  material  in- 
quiry in  that  direction  is  as  to  what  he  knew  of  the  circum- 
stances surrounding  him.  The  extent  of  his  knowledge 
upon  the  subject  can  be  determined,  in  case  of  his  death, 
only  by  finding  out  what  he  had  previously  said,  how  he  had 
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acted,  and  what  had  been  said  to  him.  Whether  a  man 
knows  a  thing  or  not,  may  frequently  be  determined  by  way 
of  conclusion  from  other  facts.  Such  knowledge  may  be  in- 
ferred from  evidence  of  his  practices,  and  of  statements 
made  by  him  or  made  to  him. 

If  a  child  was  to  repeat  the  multiplication  table  it  would 
not  be  necessary  for  him  to  say  he  knew  it.  The  fact  that 
he  knew  the  table  would  conclusively  appear  in  the  other 
fact  that  he  had  repeated  it. 

So,  here,  the  fact  of  Rohlfs'  knowledsre  of  the  rule  or  cus- 
tom  of  the  yards  with  reference  to  putting  up  flags  might 
have  been  made  out,  to  a  prima  facie  extent  at  least,  by 
evidence  that  he  had  been  told  of  it  and  cautioned  against 
the  danger  of  omitting  its  observance. 

Such  evidence  would  not  be  of  a  narrative  charabter,  but 
'would  be  as  much  in  the  nature  of  original  evidence  of  the 
fact  of  his  knowledge,  as  if,  in  case  the  rule  had  been  printed 
and  posted  in  the  yards,  evidence  had  been  offered  that  he 
had  been  seen  to  read  it. 

The  offered  evidence  should  have  been  admitted  in  aid  of 
the  inquiry  as  to  what  was  his  knowledge  of  the  rule,  or  the 
danger  of  working  without  putting  out  a  flag. 

There  are  various  other  considerations  urged  upon  us  as 
to  why  the  judgment  should  be  reversed,  pertaining  most 
noticeably  to  the  instructions  given  the  jury,  and  should  be 
commented  upon  to  a  partial  extent,  even  though,  if  either 
one  stood  alone,  a  reversal  because  thereof,  might  not  neces- 
sarilv  follow. 

In  the  eleventh  instruction  offered  by  the  appellant,  the 
court  inserted  the  words,  ''  and  the  other  instructions  of  the 
court"  so  as  to  cause  the  instruction,  as  given,  to  read :  "  If 
vou  believe  from  the  evidence  and  the  other  instructions 
of  the  court,  that  the  said  servants,"  etc.,  then,  etc. 

Juries  are  to  form  their  belief  as  to  facts  from  evidenco 
alone. 

Especial  fault  is  also  found  with  the  giving,  unmodified, 
of  the  twelfth  of  appellee's  instructions. 

The  instruction,  as  given,  was : 
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"  The  jury  are  instructed,  that  if  they  find  for  the  plaint- 
iff, they  may  assess  the  damages  at  such  a  sum  as  will  be  a 
fair  compensation,  with  reference  to  the  pecuniary  injuries 
resulting  from  such  death,  to  the  widow  and  next  of  kin  of 
Frederick  Kohlfs,  not  exceeding  the  sum  of  five  thousan^l 
dollars." 

It  will  be  observed  there  was  a  total  absence  of  reference 
in  the  instruction  to  the  evidence  as  a  basis  for  the  jury  to 
act  upon. 

It  was  of  such  an  instruction,  that  the  Supreme  Court,  in 
C,  B.  &  Q.  K.  R.  Co.  V.  Sykes,  Admr.,  96  111.  162,  re- 
marked : 

"  The  instruction  is  inaccurate  in  telling  the  jury  that  if 
they  found  defendant  guilty,  they  might  assess  plaintiffs 
damages  at  some  amount  not  exceeding  $5,000,  the  amount 
claimed  in  the  declaration.  This  part  of  the  instruction 
leaves  the  jury  at  liberty  to  find  any  amount  not  exceeding 
the  amount  claimed  without  the  slightest  reference  to  any 
proof  of  the  amount  of  damages  sustained.  It  amounted  to 
an  uncontrolled  license  to  find  any  sum  under  the  limit  that 
they  might  choose,  and  as  they  have  found  to  the  full  limit, 
it  may  be,  and  probably  they  did,  exercise  the  liberty  the 
instruction  gave  them  without  reference  to  the  evidence  on 
that  question.  In  this  class  of  cases,  instructions  should  be 
accurate  and  precise  in  reference  to  the  finding  of  damages. 
This  may  have  misled,  and  probably  did  mislead  the  jury  in 
assessing  damages." 

The  cause  having  to  be  remanded  for  a  new  trial,  we  will 
not  follow  the  appellant  through  all  of  its  objections,  most 
of  which  may  and  probably  will  be  avoided  at  another  trial, 
further  than  to  say  that  we  think  the  declaration  was  suffi- 
cient, and  cite  in  support  thereof  the  recent  case  of  Libby 
V.  Scherman,.34  N.  E.  Rep.  801. 

The  judgment  will  be  reversed  and  the  cause  remanded. 


222  Appellate  Courts  op  Illinois, 

Vol.  51.]  Hunting^n  v.  Metzger. 


51  82-,' 
80  264 
82    230 


ITm  Huntington^  Trustee^  ete.^  t.  Hetzger. 


1.  Arrest— /n  Civil  Ceue.— In  order  to  justify  a  resort  to  arrest,  all 
the  provisionB  of  law  relating  thereto  must  be  fully  complied  with, 

2.  Arrest— Refusal  to  Surrender  Estate, — Where  the  issue  is  upon 
the  alleged  refusal  of  the  debtor  to  surrender  his  estate,  the  court  may 
look  to  the  proceedings  by  which  the  debtor  was  called  upon  to  so  sur- 
render. 

Gary,  J.,  dissenting. 

3.  Arrest — Capias  ad  Satisfaciendum  Not  a  Writ  of  Right — The 
law  does  not  make  the  issuing  of  a  writ  of  capias  ad  satisfaciendum  a 
right  depending  upon  the  will  and  action  of  the  execution  plaintiff;  on 
the  contrary,  it  contemplates  that  the  sheriff  and  some  judicial  officer 
shall  each  be  in  some  manner  responsible  for  the  existence  of  such  writ. 

4.  Arrest— Body  Execution — Sheriff^ s  Return  on  Property  Execu- 
fton.— Under  Sec.  62  of  Chap.  77,  R.  S.  111.,  providing  that  **  if  upon  the 
return  of  an  execution  unsatisfied  in  whole  or  in  part,  the  judgment 
creditor,  or  his  agent  or  attorney,  shall  make  an  affidavit,"  etc.,  a  writ 
of  capais  ad  satisfaciendum  may  issue.  The  sherifTs  return  must  be 
made  upon  his  own  responsibility,  and  not  because  of  an  order  of  the 
plaintiff. 

Memorandnm.— Insolvent  debtor's  act  Error  to  the  County  Court  of 
Cook  County;  the  Hon.  Frank  Scales.  Judge,  presiding.  Heard  in  this 
court  at  the  October  term,  1898,  and  affirmed.  Opinion  filed  November 
27,  1893. 

The  statement  of  facts  is  contained  in  the  opinion  of  the 
court. 

Aldrich,  Payne  &  Defrees,  attorneys  for  plaintiff  in 
(ilrror. 

Francis  A.  Riddle,  attorney  for  defendant  in  error. 

Mr.  Justice  Waterman  delivered  the  opinion  of  the 
Court. 

Defendant  in  error  obtained,  in  the  Circuit  Court  of  Cook 
County,  judgment  against  plaintiff  in  error  for  $26,493.23; 
upon  this,  on  the  12th  day  of  June,  1893,  execution  was 
issued  and  placed  in  the  hands  of  the  sheriff  of  said  county. 

Upon  this  writ  the  sheriff  made  the  following  return : 
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"I  did,  on  the  23d  day  of  June,  1893,  demand  of  the 
within  named  defendant,  William  G.  Metzger,  that  he  pay 
this  execution,  or  that  he  surrender  sufficient  of  his  estate, 
goods,  chattels,  lands  and  tenements  for  the  satisfaction  of 
this  writ,  and  I  also  informed  him  that  if  he  failed  to  com- 
ply with  said  demand,  he  would  be  liable  to  arrest  upon  an 
execution  against  his  body,  and  he  having  failed  to  satisfy 
this  writ,  or  any  part  thereof,  and  not  being  able  to  find  any 
property  in  my  county  on  which  to  levy  this  writ,  I  there- 
fore return  the  same,  no  property  found  and  no  part  sat- 
fied  at  this  28th  day  of  June,  1893. 

James  H.  Gilbert,  Sheriff. 
John  W.  Westerfield,  Deputy." 
Thereafter,  the  plaintiff,  in  pursuance  of  the  provisions  of 
Sec.  62  of  Chap.  77  of  the  Revised  Statutes,  procured  an 
order  for  the  arrest  of  the  defendant,  who,  upon  being  taken 
into  custody,  applied  to  the  County  Court  of  said  county 
for  a  discharge  under  tl^e  provisions  of  chapter  72  of  the 
Revised  Statutes,  entitled  "  Insolvent  Debtors."  The  issue 
there  made  was  whether  he  had  refused  to  surrender  his 
estate  for  the  payment  of  said  judgment. 

A  good  deal  of  testimony  was  taken  and  evidence  heard 
upon  this  issue,  the  County  Court  finally  ordering  the 
prisoner's  discharge,  from  which  order  this  appeal  is  prose- 
cuted. 

The  statute  authorizing  the  filing  of  creditors'  bills  is  in 
part  as  follows : 

"  Whenever  an  execution  shall  have  been  issued  against 
the  property  of  a  defendant,  on  a  judgment  at  law  or  in 
equity,  and  shall  have  been  returned  unsatisfied  in  whole,  or 
in  part,  the  party  suing  out  such  execution  may  file  a  bill 
in  chancery  against  such  defendant,"  etc. 

Under  this  statute  this  court  held,  in  Sheubert  v.  Honel  et 
al.,  50  111.  App.  597,  that  a  creditor's  bill  could  not  be  main- 
tained when  it  appeared  that  the  return  of  the  writ  unsatis- 
fied was  made  by  order  of  the  plaintiff  in  the  execution,  and 
this  court  there  said :  "  The  return  must  be  the  act  of  the 
sheriff,  on  his  own  apsponsibility,  and  not  by  direction  of 
the  plaintiff."  I 
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In  Dumnd  &  Co.  v.  Gray  et  aL,  129  111.  9,  the  Supreme 
Court  say  that  to  authorize  the  filing  of  a  creditor's  bill, 
based  upon  an  unsatisfied  judgment,  it  must  appear  that  an 
execution  has  been  issued  and  that  it  has  been  returned  by 
the  proper  officer  unsatisfied  by  reason  of  hi?  inability  to 
find  })roperty  whereon  to  levy. 

The  statute,  by  virtue  of  which  writs  of  capias  ad'  satis- 
faciendum  are  issued,  Sec.  62,  Chap.  77,  is  in  part  as  follows : 
"  If.  upon  the  return  of  an  execution  unsatisfied  in  whole  or 
in  part,  the  judgment  creditor,  or  his  agent  or  attorney, 
shall  make  an  affidavit,"  etc. 

The  two  statutes  as  to  the  provisions  for  the  return  of 
an  execution  unsatisfied  are  almost  identical,  and  what  is 
required  in  this  regard  in  one  case  must  be  in  the  other. 

Upon  the  trial  in  the  County  Court,  it  appeared  that  the 
attorneys  of  the  plaintiff  in  the  said  judgment  gave  to  the 
sheriff  who  had  the  writ  of  ^ri  facias  the  following  order : 

"  Huntington  v.  Metzger,  Circuit  Court.    The  sheriff  will 

return  the  execution  in  the  above  entitled  cause,  no  property 

found  and  no  part  satisfied. 

July  28,  1893. 

Aldrich,  Payne  &  Defrees." 

The  return  of  the  sheriff  was  made  upon  the  same  day. 

The  constitution  of  this  State  provides.  Sec.  12,  Art.  2, 
that  "  no  person  shall  be  imprisoned  for  debt,  unless  upon 
refusal  to  deliver  up  his  estate  for  the  benefit  of  his  creditors 
in  such  manner  as  shall  be  prescribed  by  law,  or  in  cases 
where  there  is  strong  presumption  of  fraud." 

The  courts  have  uniformly  held  that  in  order  to  justify  a 
resort  to  arrest,  all  the  provisions  of  law  relating  thereto 
must  be  fully  complied  with.  Maher  v.  Huette,  10  111. 
App.  56. 

While  it  is  true  that  in  the  case  under  consideration  the 
issue  joined  was  upon  the  alleged  refusal  of  the  debtor  to  sur- 
render his  estate,  yet  we  think  that  upon  such  issue  the  court 
may  look  at  the  proceedings  by  which  the  debtor  was  called 
upon  to  so  surrender. 

What  passed  between  the  sheriff  and  appellee  when  the 
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demand  was  made,  we  do  not  know,  other  than  that  the 
defendant  failed  to  satisfy  the  writ  or  any  part  thereof. 
We  are  not  prepared  to  hold  that  the  sheriff,  having  made 
demand,  and  the  debtor  having  failed  to  satisfy  the  writ  or 
any  part  thereof,  the  execution  plaintiff  may  at  once  direct 
and  have  a  return  of  the  writ,  no  part  satisfied  and  no  prop- 
erty found,  and  thereupon,  upon  filing  the  statutory  affidavit, 
becomes  entitled  to  an  order  of  arrest. 

The  law  does  not  make  the  issuing  of  a  writ  of  capias  ad 
saiufadendum  a  right  depending  upon  the  will  and  action 
of  the  execution  plaintiff;  on  the  contrary,  it  contemplates 
that  the  sheriff  and  some  judicial  officer  shall  each  be  in 
some  manner  responsible  for  the  existence  of  such  writ. 
The  sheriff's  return  must  be  made  upon  his  own  responsi- 
bility, and  not  because  of  an  order  of  the  plaintiff,  just  as 
the  judge  or  master  acts  upon  his  responsibility  in  ordering 
the  issuance  of  an  execution  against  the  body. 

The  order  of  the  County  Court  is  therefore  affirmed, 

Mr.  Justice  Gary. 

I  dissent  from  the  opinion  of  the  majority  of  the  court. 

In  my  judgment  the  County  Court  had  no  concern  with 
any  question  whether  the  ca,  sa.  was  providently  or  improv- 
idently  issued,  but  only  whether  in  fact  the  appellee  had  or 
had  not  refused  to  surrender  his  property.  The  County 
Court  does  not  sit  in  review  of  the  act  of  whatever  officer 
ordered  the  issuance  of  the  ca,  sa. 

On  the  question  made  by  the  appellee  that  an  appeal  from 
the  County  Court  should  have  been  to  the  Circuit  Court  and 
not  to  this  court,  I  speak  for  the  whole  court,  and  refer  to 
Union  Trust  Co.  v.  Trumbull^  137  111.  146,  and  Lee  v.  Peo- 
ple, 140»I1L  536,  as  affirming  the  jurisdiction  of  this  court. 

Vol.  LI » 
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Barker  r.  TurnbulL 

1.  Sales — Opportunity  to  Inspect  the  Property, — ^Where  there  is  an 
agreement  that  the  vendee  shall  inspect  the  property  agreed  to  be  sold, 
and  pay  for  it  upon  such  inspection,  and  he  does  in  fact  inspect  it  or  has 
a  reasonable  opportunity  so  to  do,  and  there  is  no  fraud  on  the  part  of 
the  vendor  in  reference  to  the  inspection,  and  no  warranty  of  the  subject 
of  sale,  intended  to  survive  the  acceptance,  the  verdict  is  concluded  by 
his  inspection. 

2.  Sales — No  Opportunity  far  Inspection, — In  sales  of  property 
where  there  is  no  inspection  or  no  fair  opportunity  for  inspection,  the 
purchaser  will  be  entitled  to  recoiip  his  damages  in  a  suit  for  the  price, 
even  though  he  may  have  received  the  property,  if  it  is  proven  to  be 
inferior  in  quality  to  such  as  were  contracted  for. 

8.  Sales — Acceptance  After  an  Opportunity  to  Inspect. — ^Where 
there  has  been  an  acceptance  after  an  opportunity  to  inspect  the  goods 
delivered  under  an  executory  contract,  damages  because  of  the  inferior 
quality  of  the  accepted  goods  can  not  be  recouped  in  the  absence  of 
proof  of  fraud,  or  express  warranty  by  the  vendor,  or  of  latent  defects 
incapable  of  discovery  or  inspection. 

4.  Recoupment — Elements  of  the  Doctrine. — It  is  an  indispensable 
element  in  the  doctrine  of  recoupment,  that  the  demand  sued  for  and 
that  to  be  recoui)ed  shall  arise  out  of  the  same  subject-matter;  in  other 
words,  it  must  appear  that  the  express  or  implied  promise  broken  by  the 
plaintiff  was  the  consideration  for  the  defendant's  promise. 

5.  Interest —  Unreasonable  and  Vexa  tiaus  Delay  of  Payment  .—By  the 
terms  of  a  contract  of  sale  of  personal  property,  payment  was  to  be  made 
upon  delivery  on  board  a  vessel  bound  for  Chicago,  but  not  having  been 
made,  the  vendor  drew  a  draft  for  the  amount  ascertained  by  the  con. 
tract  price  upon  the  vendee,  which  was  returned  dishonored.  Upon  the 
facts  the  jury  were  warranted  in  finding  there  had  been  an  unreasonable 
and  vexatious  delay  in  payment,  which  justified  the  allowance  of  in- 
terest. 

Memorandnm. — Assumpsit  for  goods  sold.  Appeal  from  the  Circuit 
Court  of  Cook  County:  the  Hon.  Francis  Adams,  Judge,  presiding. 
Heard  in  this  court  at  the  October  term,  1893,  and  affirmed.  Opinion 
filed  February  1, 1894. 

The  statement  of  facts  is  contained  in  the  opinion  of  the 
court. 

Smith,  IIelmer  &  Moulton,  and  Schuyler  &  Kremer, 
attorneys  for  appellant. 
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Floweb,  Smith  &  Musobave,  attorneys  for  appellee. 

Mr.  Justice  Shepard  delivered  the  opinion  of  the  Court. 

An  action  in  assumpsit  was  brought  by  the  appellee  to 
recover  for  the  purchase  price  of  12,633  first-class  railroad 
ties,  and  687  second-class  ties,  or  culls,  sold  to  the  appellant 
in  July,  1890. 

The  only  plea  was  the  general  issue.  Judgment  was  re- 
covered for  the  full  contract  price,  with  interest  added,  as 
seems  to  be  conceded  by  counsel  on  both  sides,  less  a  pay- 
ment of  $2,000  made  by  appellant  before  suit. 

It  is  not  necessary  to  state  the  evidence  upon  which  our 
conclusion  rests,  but  we  regard  it  as  fairly  established,  that 
the  contract  between  the  parties  was  that  the  inspection  of 
the  ties  should  be  made  at  the  point  in  Michigan  from  which 
they  were  shipped,  and  that  payment  for  them  should  be 
made  when  they  were  delivered  on  the  rail  of  the  vessel  sent 
by  the  appellant  to  receive  them. 

Monaghan,  through  whom  appellant  made  the  contract 
with  appellee,  was  clearly  appellant's  agent  in  that  behalf. 

One  Joncas  was  sent  by  appellant  to  the  point  where  the 
ties  were  to  be  loaded  on  the  vessel  to  inspect  the  ties.  He 
was  a  professional  and  competent  inspector,  atid  at  the  con- 
clusion of  his  inspection  gave  to  appellee  a  certificate  of  his 
inspection,  stating  the  quantity  and  quality  of  the  ties  put 
on  board  the  vessel,  as  of  the  number  and  quality  before 
stated. 

The  appellee  drew  a  draft  on  appellant  for  the  amount 
ascertained  by  the  contract  price  per  tie,  and  attached  the 
certificate  of  the  inspector  to  the  draft,  and  the  draft  waa 
dishonored. 

It  is  contended  that  because  a  subsequent  inspection  of 
the  ties  made  after  their  arrival  in  Chicago,  resulted  dif- 
ferently from  the  inspection  made  by  Joncas,  and  that 
because  the  inspection  made  by  Joncas  was  hurried  and  im- 
perfect, a  less  amount  than  was  recovered  should  have  been 
allowed  appellee. 

And  complaint  is  made  of  the  refusal  of  the  court  to  in- 
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struct  the  jury,  as  asked  by  the  defendant,  that  even  if  there 
was  an  actual  inspection  of  the  ties,  yet  if  the  ties  were  not 
merchantable,  or  were  not  of  the  quality  or  condition  con- 
templated by  the  ^parties,  or  expressly  or  impliedly  con- 
tracted for,  the  jury  should  allow  to  the  defendant  and 
deduct  from  the  price  of  the  ties  all  damages  which  they 
believed,  from  the  evidence,  the  defendant  had  suffered  on 
account  of  such  defects  in  quality  or  condition  of  the  ties. 

The  ties  were  inspected  as  they  floated  past  the  inspector, 
in  a  sluiceway  used  for  such  purposes,  and  the  court  of  its 
own  motion,  gave  to  the  jury  an  instruction  that  it  was  for 
them  to  decide  from  all  the  evidence  in  the  case,  whether 
the  ties  were  actually  inspected  by  the  defendant's  inspector 
where  they  were  loaded,  or  whether  there  was  a  reasonable 
opportunity  to  insj)ect  them  there. 

And  the  court  also  gave,  at  the  instance  of  the  defendant, 
the  following  instruction : 

"  The  jury  are  instructed  that  if  they  believe  from  the 
evidence  that  the  ties  in  question,  by  the  terms  of  the  con- 
tract of  sale,  were  to  be  inspected  by  the  defendant  when 
they  were  loaded  on  board  the  vessel,  and  that  the  defend- 
ant sent  an  inspector  to  the  plaintiff's  dock  for  that  purpose, 
and  if  you  further  believe  from  the  evidence  that  it  was  im- 
possible to  inspect  the  ties,  on  account  of  the  manner  in 
which  they  were  delivered  to  the  vessel,  the  defendant  was 
not  barred  by  such  attempt  at  inspection  of  the  ties,  but  had 
a  right  to  receive  them,  and  if  the  ties,  or  any  part  of  them, 
proved  to  be  unmerchantable,  or  were  not  of  the  quality 
contemplated  by  the  parties,  the  defendant  might  receive 
the  ties  and  use  them,  or  resell  them,  and  would  not  be  pre- 
cluded from  showing  and  setting  up  in  this  case  any  actual 
defect  in  quality  or  condition  of  the  ties,  and  any  damages 
to  him  by  way  of  recoupment;  and  if  you  believe  from  the 
evidence  in  this  case  that  it  was  impossible  to  inspect  the 
ties,  as  aforesaid,  and  that  the  ties  in  question,  or  any  part 
of  them,  were  unsound,  unmerchantable,  or  were  not  of  the 
quality  or  condition  contemplated  by  the  parties,  you  should 
allow  or  recoup  to  the  defendant,  all  damages  proved,  if 
any,  on  account  of  any  defects  in  quality  or  condition/' 


\ 


FiKST  District —October  Term,  1893.       229 

'  ■  ■  .      1.1 .  ,.    .  ■  II I       .. 

Barker  v.  TumbuU. 

The  instruction  so  given  at  the  request  of  the  defendant 
was  fully  as  liberal  in  favor  of  the  defendant  as  he  was 
entitled  to,  and  we  quote  it  to  show  that  fact,  and  not 
because  we  approve  the  full  limit  to  which  the  instruction 
went  as  an  exposition  of  the  law  of  the  case. 

The  refused  instruction  asked  by  the  defendant,  was  prop- 
erly refused  by  the  court  It  did  not  correctly  state  the 
law  in  case  of  an  actual  inspection. 

Where  there  is  an  agreement,  as  in  this  case,  that  the 
vendee  shall  inspect  the  property  agreed  to  be  sold,  and  pay 
for  it  upon  such  inspection,  and  he  does  in  fact  inspect  it,  or 
has  a  reasonable  opportunity  so  to  do,  and  there  is  no  fraud 
on  the  part  of  the  vendor  in  reference  to  the  inspection,  and 
no  warranty  of  the  subject  of  sale,  intended  to  survive  the 
acceptance,  the  vendee  is  concluded  by  his  inspection.  Had 
there  been  no  inspection,  or  no  fair  opportunity  to  inspect 
the  ties,  there  would  be  no  question  but  that  the  appellant 
would  have  been  entitled  to  recoup,  even  though  he  had 
received  the  ties,  if  they  were  proved  to  be  inferior  in  qual- 
ity to  such  as  were  contracted  for.  But  the  jury  has  rightly, 
as  we  read  the  evidence,  found  that  an  inspection  was  had, 
or  at  least  that  a  fair  opportunity  to  inspect  was  afforded. 
"Whatever  loss,  if  any,  the  appellant  has  suffered  because  of 
an  imperfect  inspection,  was  the  result  of  a  neglect  of 
opportunity  and  duty  by  his  inspector  Joncas.  Every  rea- 
sonable opportunity  was  given  him  to  make  a  thorough 
inspection,  and  if  Joncas  neglected  it,  either  because  of  the 
rapid  coming  along  of  the  ties,  a  matter  wholly  within  his 
control,  or  because  the  master  of  the  vessel,  another  agent 
of  the  appellant,  was  urging  a  more  rapid  loading  of  his 
vessel,  the  appellant  is  in  no  condition  to  complain. 

This  court  held  in  Eureka  Cast  Steel  Co.  v.  Morden  Frog 
Works,  23  IlL  App.  691,  that  in  the  absence  of  fraud  or 
latent  defects,  the  acceptance  of  an  article  sold  upon  an 
executory  contract  after  an  opportunity  to  examine  it, 
amounted  to  an  agreement  that  the  article  conformed  to  the 
contract  and  was  satisfactory,  and  barred  all  claim  for  com- 
pensation for  defects  existing  in  the  article.  Where  there 
has  been  an  acceptance  after  an  opportunity  to  inspect  the 
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goods  delivered  under  an.  executory  contract,  damages  be- 
cause of  the  inferior  quality  of  the  accepted  goods  can  not  be 
recouped  in  the  absence  of  proof  of  fraud,  or  express  war- 
ranty by  the  vendor,  or  of  latent  defects  incapable  of  dis- 
covery or  inspection.  Tiltey  v.  Enterprise  Stone  Co.,  127 
111.  457;  Norton  v.  Dreyfuss,  106  N.  Y.  90. 

There  is  no  merit  in  the  objection  that  the  court  rejected 
the  testimony  of  certain  witnesses  called  by  defendant  to 
prove  that  ties  could  not  be  properly  inspected  w^hile  floating 
down  a  sluiceway.  The  question  as  to  whether  a  reasonable 
opportunity  was  afforded  for  the  inspection  was  one  for  the 
jury  to  determine  from  the  evidence  of  the  actual  conditions 
under  which  the  inspection  was  made,  and  not  for  experts 
to  decide,  and  was  before  the  jury  upon  the  facts  proved  and 
a  proper  instruction  given  by  the  court. 

Appellant  further  contends  that  it  was  error  for  the  court 
to  refuse  to  allow  him  to  show  the  amount  of  demurrage  he 
paid  to  the  vessel  owner  because  of  unnecessary  detention 
by  appellee  of  the  vessel  sent  for  the  ties.  The  court  gave 
permission  to  appellant  to  prove  any  damage  occasioned  to 
him  by  delay  in  delivering  to  appellant  the  property  which 
was  the  subject-matter  of  the  contract,  but  refused  to  per- 
mit him  to  show  the  amount  paid  the  vessel  owner  for 
demurrage,  and  instructed  the  jury,  at  the  request  of  appel- 
lee, that 

"Under  the  evidence  and  pleadings  in  this  case,  the 
defendant  is  not  entitled  to  recoup  or  set  off  damages  for 
delay,  if  any,  arising  out  of  any  contract  express  or  implied, 
between  the  defendant  and  the  owner  of  the  vessel  May 
Durr." 

Such  ruling  and  instruction  were  clearly  right.  Appel- 
lee had  nothing  to  do  with  the  contract  between  appellant 
and  the  vessel  owner.  If  appellant  paid  damages  under 
such  contract  with  a  third  person,  certainly  such  damages 
could  not  be  recouped  against  appellee. 

"  It  is  an  indispensable  element  in  the  doctrine  of  recoup- 
ment, that  the  demand  sued  for  and  that  recouped,  shall 
arise  out  of  the  same  subject-matter,    *    *    *    in  other 
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words,  it  must  appear  that  the  express  or  implied  promise, 
broken  by  the  plaintiff,  was  the .  consideration  for  the 
defendant's  promise,"  Keegan  v.  Kinnare,  123  111.  280; 
Popper  V.  Meager,  33  111.  App.  19;  Hartshorn  v.  Kinsman, 
16  111.  App.  555. 

The  only  remaining  question  is  as  to  whether  interest 
was  allowable  on  appellee's  demand. 

It  seems  to  be  conceded  on  both  sides,  that  one  hundred 
and  fifty  dollars  for  interest,  was  included  in  the  verdict  of 
the  jury,  and  no  point  is  made,  that,  if  interest  is  recover- 
able, that  sum  exceeds  the  proper  amount. 

We  are  not  disposed  to  state  as  a  proposition  of  law,  that 
the  mere  fact  that  the  appellant  conducted  himself  in  the 
manner  disclosed  by  the  record,  with  reference  to  payment 
of  the  appellee's  demand  against  him,  would  constitute  "  an 
unreasonable  and  vexatious  delay  of  payment "  w^ithin  the 
meaning  of  Sec.  2,  Chap.  74,  Rev.  Stat.,  entitled  interest. 

But  in  view  of  the  fact  that  according  to  the  terms  of 
the  contract  the  money  was  payable  when  the  ties  were 
delivered  on  board  the  vessel,  we  do  not  feel  warranted  in 
overturning  the  verdict  of  the  jury,  based,  as  it  must  neces- 
sarily have  been,  upon  their  finding  that  the  pretenses 
resorted  to  by  the  appellant  after  the  ties  had  arrived  in 
Chicago,  constituted  an  unreasonable  and  vexatious  delay 
of  payment  and  justified  the  allowance  of  interest. 

Upon  the  whole  record,  we  think  the  judgment  of  the 
Circuit  Court  must  be  affirmed. 


Elgin  Batter  Co.  r.  Elgin  Creamery  Co.  et  aU 

1.  Trade  Names— iVames  of  Places,  etc— The  name  of  a  place  can 
not  be  appropriated  as  a  trade  name  bv  one  person  to  the  exclusion  of 
others. 

Meraorandnm.— BiU  for  injunction.  Error  to  the  Superior  Court  of 
Cook  County;  the  Hon.  KmK  Hawes,  Judge,  presiding.  Heard  in  this 
court  at  the  October  term,  1898,  and  affirmed.  Opinion  filed  November 
27,  1898. 
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The  statement  of  facts  is  contained  in  the  opinion  of  the 
court. 

Fbane  Cbosbt  and  Elbebt  H.  Gabt,  attorneys  for  plaint- 
iff in  error. 

Lyman  &  Jackson,  attorneys  for  defendants  in  error. 

Mb.  Justiob  Gaby  deliyebed  the  opinion  of  the  Cotjbt. 

The  plaintiff  was  incorporated  in  1882,  and  the  defend- 
ant above  named  in  1891,  both  in  this  State,  and  by  the 
name  above  written. 

The  only  relief  which  the  abstract  and  plaintiflfs  briefs 
show  that  the  plaintiff  desires,  is,  that  the  defendant  be  en- 
joined from  doing  a  butter  business  under  the  name  of  Elgin 
Creamery  Company.  Our  duty  does  not  require  us  to  look 
beyond  that  abstract  and  those  briefs  to  ascertain  the 
plaintiff's  rights.  C.  P.  &  St.  L.  Ry.  v.  Wolf,  137  Dl.  860; 
City  of  Mt.  Carmel  v.  Howell,  Ibid.  91. 

From  that  abstract  it  appears  that  the  only  butter  factory 
in  the  city  of  Elgin  is  the  plaintiff's,  and  that  in  the  town- 
ship, which  includes  the  city,  the  plaintiff's  factory  is  the 
only  one  known  by  the  name  of  Elgin  Creamery. 

A  township — ^nothing  being  shown  to  Jhe  contrary — ^is, 
presumably,  six  miles  square.  Sec.  6,  Ch.  139,  Township 
Organization.    The  city  within  it  can  be  no  larger.. 

It  is  quite  consistent  with  the  bill  that  the  defendant  cor- 
poi-ation  may  have  a  butter  factory  miles  nearer  to  the  post 
office  and  business  center  of  Elgin  than  the  plaintiff's,  not- 
withstanding the  allegation  that  the  defendant  corporation 
has  no  office  in  Elgin,  unless  the  pockets  of  one  of  the  other 
defendants  are  to  be  considered  such  office,  and  that  its  only 
office  is  in  Chicago.  The  broad  claim  of  the  plaintiff,  there- 
fore, is  that  no  other  corporation  shall,  however  near  its 
factory  to  the  limits  of  the  township,  conduct  a  butter  busi- 
ness, in  a  corporate  name  indicating  the  nature  of  its  busi- 
ness, of  which  name  Elgin  shall  be  a  part.  In  effect  the 
plaintiff  claims  aA  exclusive  right  to  the  name  of  Elgin  in 
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connection  with  the  butter  business,  unless,  at  least,  if  used 
by  another  corporation,  that  corporation  has  its  factory 
actually  within  the  township. 

That  is  too  broad  a  claim.  Without  inquiry  whether  the 
plaintiff  might  not  be  entitled  to  some  kind  of  relief,  hav- 
ing no  aid  of  counsel  in  such  inquiry,  we  hold  that  the  de- 
murrer to  the  bill  was  rightly  sustained,  upon  the  principle 
stated  in  Candee  v.  Deere,  54  IlL  439,  and  Bolander  v. 
Peterson,  136  111.  215,  S.  C,  35  IlL  App.  551,  that  the  name 
of  a  place  can  not  be,  by  one  to  the  exclusion  of  others,  ap- 
propriated as  a  trade  name. 

The  decree  dismissing  the  bill  is  affirmed. 


Standard  Fashion  Co.  r.  Blake. 
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1.  Laborer  and  Servant— 1^^  is  Not — ^A  traveling  salesman  is  not 
a  laborer  or  servaat  within  the  meaning  of  the  statute  approved  June  1, 
1889,  providing  for  attomey^s  fees  when  a  mechanic,  artisan,  miner, 
laborer  or  servant  sues  for  wages. 

Memorandam*.— Assumpsit  for  work,  labor,  etc.  Appeal  from  the 
Circuit  Court  of  Cook  County;  the  Hon.  Edward  F.  Dunne,  Judge,  pre- 
siding. Heard  in  this  <^ourt  at  the  Ck^tober  term,  1898.  Reversed  and 
remanded.    (Opinion  filed  February  8,  1894. 

The  statement  of  facts  is  contained  in  the  opinion  of  the 
court. 

BooiH  &  Booth,  attorneys  for  appellant. 

SidcrrH,  Helmeb  &  Moulton,  attorneys  for  appellee. 


Mr.  Justice  Gary  delivered  the  opinion  of  the  Court. 

The  appellee  was  a  traveling  salesman  in  the  service  of 
the  appellant,  and  this  action  is  for  a  balance  that  he  claims 
to  be  due  him. 

The  jury  gave  him  a  verdict  of  J65.51,  and  the  court  gave 
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him  a  judgment  for  the  dollars,  without  the  cents,  and  added 
to  the  dollars  fifteen  other  dollars. 

This  addition  the  appellee  tries  to  justify  under  the  act 
providing  for  attorney's  fees  when  mechanic,  artisan,  miner, 
laborer  or  servant  sues  for  wages,  approved  June  1,  1889, 
printed  at  the  end  of  chapter  13  of  statute  by  Hurd. 

The  appellant  seems  not  to  be  aware  (and  if  the  appellee 
is  he  won't  tell)  that  as  long  ago  as  the  25th  day  of  Novem- 
ber, 1885,  this  court  decided  that  a  traveling  salesman  was 
not  a  laborer  or  servant  within  the  meaning  of  the  then 
statute,  and  repeated  the  same  construction  on  the  4th  day 
of  May,  1892,  under  the  present  statute.  Epps  v.  Epps,  17 
111.  App.  196;  Epstein  v.  Webb,  44  lU.  App.  341. 

That  he  is  not  a  mechanic,  artisan  or  miner,  needs  noillusr 
tration. 

Without  commenti".:g  on  the  evidence,  we  think  that  if 
the  appellee  within  two  days  after  this  opinion  is  filed  will 
I  remit  all  in  excess  of  $40  we  will  aflBrm  for  that  sum;  other- 

wise reverse  and  remand.  In  either  case  the  costs  fall  on 
the  appellee.    K.  &  S.  R.  R.  Co.  v.  Horan,  30  111.  App.  552. 


Harms  ?•  Stier. 

1 .  'Remedies— Election  Among  Alternative  Remedies,  —Election  among 
alternative,  or  as  they  are  usually  called,  concurrent  remedies,  which 
once  made  is  irrevocable,  has  place  under  a  great  variety  of  circum- 
stances. The  most  frequent  in  practice  is  wheraa  party  having  a  right 
to  rescind  a  contract,  and  having  knowledge  of  the  facts  which  give  him 
the  right  to  rescind,  brings  an  action  upon  the  contract,  thereby  ratify- 
ing it.    He  can  not  thereafter  rescind. 

2.  "REnaDTES^Irrevocahle  Etection, — Another  class  of  cases  of  irrev- 
ocable election  is  where  a  party  has  obtained  property  the  possession  of 
which  is  the  subject  of  controversy,  by  legal  proceedings.  In  such  case 
he  must  find  his  remedy  by  an  adjudication  in  those  proceedings,  and 
can  not  thereafter  resort  to  some  alternative  remedy. 

8.  "RETiSEDiES— Election  Among  Inconsistent, — ^Where  there  exists  an 
election  between  inconsistent  remedies,  a  party  is  confined  to  the  remedy 
which  he  first  adopts.  When  remedies  are  not  concurrent,  a  choice  be- 
tween them  once  made,  the  right  to  follow  the  other  is  gone. 
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4.  Remedies — Election  Among — The  General  Rule. — Where  the  owner 
of  personal  property  has  been  deprived  of  it  by  the  wrongful  acts  of  a 
stranger,  amounting  to  a  conyersion  of  it,  two  courses  are  open  to  him. 
He  may  sue  in  conversion,  to  recover  the  value  of  the  property,  or  in 
replevin,  to  recover  the  property  itself,  and  damages  for  its  withholding. 
But  he  can  not  simultaneously  pursue  both  remedies.  To  allow  him  so 
to  do  would  be  to  enable  him  to  recover  both  the  property  and  its  value. 

5.  Concurrent  Remedies-- 7Vespa«9  and  Replevin, — For  the  taking 
of  personal  property  the  owner  had  his  election  to  sue  in  replevin,  or  in 
trespass,  for  his  property  in  species  in  the  one,  or  damages  in  the  other. 
But  having  got  his  property  in  replevin,  his  cause  of  action  in  trespass  is  , 
gone. 

6.  Remedies — Peraonal  Action  Suspended. — A  personal  action  once 
suspended  by  the  act  of  the  party,  is  forever  gone. 

Memorandnm. — ^Trespass  to  personal  property.  Appeal  from  the  Cir- 
cuit Court  of  Cook  County;  the  Horn  Frank  Baker,  Judge,  presiding. 
Heard  in  this  court  at  the  October  term,  1898,  and  reversed.  Opinion 
filed  January  11,  1894.    Opinion  on  rehearing  filed  April  9,  1894. 

The  statement  of  facts  is  contained  in  the  opinion  of  the 
court. 


Elbert  H.  Gary,  attorney  for  appellant. 
H.  S.  Mecartney,  attorney  for  appellee. 

m 

Mr.  Justice  Gary  delivered  the  opinion  of  the  Court. 

The  appellee  sued  and  recovered  in  trespass  for  taking 
his  horses.  He  had,  before  this  suit,  replevied  the  horses, 
but  that  suit  was  dismissed  on  motion  of  this  appellant  for 
want  of  a  declaration.  The  appellee  put  into  this  case  the 
evidence  of  the  replevin  suit. 

The  appellee  had  his  election  to  sue  in  replevin,  or  in  tres- 
pass, for  his  horses  in  the  one,  or  damages  in  the  other;  and 
having  got  his  horses  in  the  replevin  suit  his  cause  of  action 
in  trespass  was  gone.    6  Am.  &  Eng.  Ency.  of  Law,  350. 

And  the  appellee  having  himself  put  in  the  evidence,  any 
plea  by  the  appellant  setting  up  the  defense  was  unnecessary. 
Savage  v.  French,  13  111.  App.  17. 

It  does  not  alter  the  case  if  the  appellant  did  (a  matter  dis- 
puted) regain  the  horses  on  a  retorno  hahendo.    The  replevin 
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suit  suspended  all  other  remedy.  "  A  x)ersonal  action  once 
suspended  by  the  act  of  the  party,  is  gone  forever."  Wank- 
ford  V.  Wankford,  Salk.  392;  Lord  North  v.  Butts,  Dyer, 
139  b. 

^Contrary  to  this  view  of  the  law  the  court  instructed  the 
jury  that,  '*  If,  from  the  other  evidence,  you  shall  find  the 
defendant  guilty,  then  the  court  instructs  you  that  the  fact 
that  plaintiff  brought  his  action  of  replevin  and  obtained 
the  horses  on  the  writ,  and  that  afterward  said  replevin  suit 
was  dismissed  and  a  writ  of  retoftw  hahendo  ordered  and 
issued  in  said  cause  and  said  horses  taken  from  the  plaintiff 
on  said  writ  of  retorno  hahendo^  is  not  a  bar  to  this  action." 

It  is  unnecessary  to  notice  any  other  question  in  the  case. 
It  is  not  in  our  province  to  advise  the  appellee  whether  he 
has  any,  and  if  any,  what  remedy. 

The  judgment  is  reversed,  and  a  finding  of  facts  as  a 
reason  for  not  remanding  will  be  entered  here. 

Mb.  Justice  Gaby,  opinion  on  beheabino. 

Election  among  alternative,  or  as  they  are  usually  called, 
concurrent  remedies,  which  once  made,  is  irrevocable,  has 
place  under  a  great  variety  of  circumstances. 

The  most  frequent  in  practice  is  where  a  party  having  a 
right  to  rescind  a  contract,  and  having  knowledge  of  the  facts 
which  give  him  the  right  to  rescind,  brings  an  action  upon 
the  contract,  thereby  ratifying  it,  he  can  not  thereafter 
rescind,  and  vice  versa. 

In  Flower  v.  Brumbach,  131  111.  646,  same  case  with  title 
reversed,  20  111.  App.  219,  this  doctrine  is  recognized,  but 
the  case  held  not  to  be  within  it,  as  both  the  pending  and  the 
former  action  were  upon  the  hypothesis  that  Brumbach  had 
sold  and  delivered  goods  to  Flower,  which  by  the  sale  became 
and  remained  the  property  of  Flower. 

In  Gibbs  v.  Jones,  46  111.  319,  both  actions  were  upon  the 
hypothesis  that  the  defendant  never  acquired  any  right  to 
the  mules  in  controversy;  and  both  actions  were  for  com- 
pensation. 

But  another  class  of  cases  of  irrevocable  election  is  where 
by  aid  of  proceedings  at  law  the  party  has  obtained  the  prop- 
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erty  which  is  the  subject  of  controversy — taken  it  into  his 
own  custody — ^and  in  such  case  he  must  find  his  remedy  by 
an  adjudication  in  those  proceedings,  and  can  not  thereafter 
resort  to  some  alternative  remedv. 

Such  a  case  is  Rodermund  v.  Clark,  46  N.  T.  354.  There 
Clark  and  Ward  were  each  half-owners  of  a  sloop,  of  which 
Ward  was  in  possession  as  captaiji.  Clark  sold  the  whole 
sloop,  and  his  vendee,  by  an  action  in  New  York,  equivalent 
to  our  action  of  replevin,  took  the  sloop  from  Ward,  and 
Ward,  by  a  statutory  proceeding  in  the  same  action,  regained 
possession  pendente  lite.  It  was  held  that  his  remedy  was 
to  persist  in  his  defense  to  that  action,  and  that  he  could 
not  thereafter — although  the  sloop  was  again  taken  from  him 
by  the  vendee,  by  proceedings  in  admiralty — sue  Clark  for 
a  conversion  of  Ward's  half  of  the  sloop  by  selling  the 
whole. 

Howeth  V.  Mills,  19  Texas,  295,  is  exactly  parallel  to  this 
case.  An  execution  in  favor  of  Mills  and  against  Walton 
was  levied  upon  goods  claimed  by  Howeth;  as  in  this  case  a 
distress  warrant  against  the  brother  of  Stier  was  executed 
by  taking  the  horses  which  he  claims. 

Howeth,  by  a  proceeding  under  the  statute  of  Texas — 
giving  a  bond  to  try  the  right  of  property — took  the  goods 
from  the  possession  of  the  sheriff,  as  Stier  here,  by  replevin, 
took  the  horses  from  the  possession  of  the  constable  who 
executed  the  distress  warrant. 

The  court  said  Howeth  "  had  elected  his  remedy  and  must 
abide  by  it,"  and  therefore  could  not  maintain  an  action 
against  the  plaintiff  in  the  execution  for  damages  for  the 
trespass  in  causing  the  levy. 

I  do  not  cite  Morris  v.  Eexford,  18  N.  T.  552,  as  author- 
ity in  this  case,  as,  though  the  plaintiff  there  first  brought 
replevin,  yet  the  real  election  there  was  to  rescind  or  affirm 
a  sale;  not  between  remedies. 

"  Where  there  exists  an  election  between  inconsistent 
remedies,  the  party  is  confined  to  the  remedy  which  he  first 
prefers  and  adopts.  *  *  *  The  remedies  are  not  con- 
current, and  where  the  choice  between  them  is  once  made, 
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the  right  to  follow  the  other  is  forever  gone."  Boots  v. 
Ferguson,  46  Hun,  129. 

To  take  the  horses  on  replevin  and  be  paid  for  them  in 
trespass,  are  not  concurrent,  but  inconsistent,  remedies. 

In  Maumann  v.  JeflFerson,  23  N.  Y.  Sup.  G85,  is  a  list  of 
many  cases  as  authority  for  the  position  that  "  Where  the 
owner  of  personal  property  has  been  deprived  of  it  by  the 
wrongful  acts  of  a  stranger,  amounting  to  a  conversion  of 
it,  two  courses  are  open  to  him: 

"  He  may  sue  in  conversion,  to  recover  the  value  of  the 
property,  or  in  replevin,  to  recover  the  property  itself,  and 
damages  for  its  witholding.  But  he  can  not  simultaneously 
pursue  both  remedies,  for  to  allow  him  so  to  do  would  be  to 
enable  him  to  recover  both  the  property  and  its  value. 

"  Accordingly  it  has  been  held  in  such  cases,  as  in  all  others 
where  two  or  more  inconsistent  remedies  are  open  to  an 
aggrieved  party,  that  by  commencing  an  action  upon  one, 
he  makes  his  election  to  surrender  the  others." 

In  Hartland  v.  Hackett,  57  Vt.  92,  though  the  counsel 
there,  as  here,  had  not  touched  the  question  of  election  of 
remedies,  but  only  whether  the  other  suit  had  resulted  in 
satisfaction,  the  court  declined  to  consider  that  point,  and 
decided  the  case  upon  the  doctrine  that  "  when  a  person  has 
two  or  more  remedies  for  the  same  wrong,  his  election  and 
actual  prosecution  of  one  is  a  bar  to  the  others."  And  see 
Dyckman  v.  Sevatson,  39  Minn.  132. 

Whether  we  would  hold  that  the  mere  commencing  an 
action  of  replevin  in  which  nothing  further  was  done,  was 
an  election  which  barred  trespass  for  the  same  taking,  is 
not  now  a  question.  It  is  common  sense  that  when  the  writ 
of  replevin  has  been  executed  and  the  property  delivered  to 
the  owner,  he  can  not,  while  he  has  it  under  process  of  law, 
maintain  trespass;  and  if  his  right  to  maintain  trespass  is 
suspended,  it  is  gone,  as  said  in  the  original  opinion  on  the 
authority  there  cited,  to  which  we  add  Ford  v.  Beach,  11  Ad. 
ife  El.  K  S.,  63,  E.  C.  L.,  852-867. 

Or,  using  the  phrase  of  Comyn's  Digest,  "  if  a  man  once 
determines  his  election  it  shall  be  determined  forever;" 
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quoted  in  MoUer  v.  Tnska,  87  K  Y.  166.  But  it  may  well 
be  questioned  whether  his  election  is  determined  where 
there  is  no  question  of  ratification  or  rescission  until  he  has 
done  something  that  aflfects  somebody.   Judgment  reversed. 


Carey-Lombard  Lumber  Co.  t.  Chicago  Title  &  Trust  Co. 

1.  PARTXKRsrap — Admis9ion8  of  Members,  etc, — Effect  of, — The  ad- 
miasion  of  a  party  that  he  is  a  member  of  a  partnership,  may  render  him 
liable  to  creditors  who  have  trusted  the  partnership  upon  such  admission, 
but  it  does  not  necessarily  make  the  party  a  member  of  the  firm  as  be- 
tween him  and  the  other  parties^ 

« 

Memorandum. — Proceedings  under  the  act  pertaining  to  voluntary 
assignments.  Appeal  from  the  County  Court  of  Cook  Countj';  the  Hon. 
George  W.  Brown,  Judge,  presiding.  Heard  in  tliis  comi;  at  the  October 
term,  1893,  and  affirmed.    Opinion  filed  February  1,  1894. 

The  statement  of  facts  is  contained  in  the  opinion  of  the 
court. 

Israel  Cowen,  attorney  for  appellant. 
John  G.  Trainor,  attorney  for  appellee. 

Mr.  Justice  Gary  delivered  the  opinion  of  the  Court. 

W.  II.  Eolflf  &  Co.  made  an  assignment  to  the  appellee 
for  the  benefit  of  creditors,  and  the  assets  are  being  admin- 
istered under  the  direction  of  the  County  Court.  The  a])pel- 
lant  having  a  judgment  and  execution  against  the  firm, 
which  it  is  alleged  consisted  of  Rolflf  and  his  wife,  applied 
to  the  County  Court  to  direct  the  assignee  to  surrender  the 
assigned  property  to  the  sheriff,  that  it  might  be  applied  to 
the  satisfaction  of  the  execution. 

The  assignment  was  executed  by  W.  H.  Eolfif  only,  as 
assignor,  and  the  question  of  fact  is  whether  his  wife  was 
his  partner.  On  that,  the  appellant  introduced  the  testi- 
mony of  several  witnesses  that  both  Eolflf  and  his  wife  had 
said  they  were  partners,  and  also  proof  that  she  had  acted 
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in  the  business,  but  none  that  in  fact  she  had  any  capital 
in  it.  For  the  appellee,  Kolflf,  his  wife,  and  his  brother 
and  bookkeeper,  Henry  Rolflf,  testified  that  she  had  no 
interest  in  the  firm,  that  there  was  no  partner,  the  company 
being  only  show,  and  that  she  only  made  collections,  except 
on  that  one  occasion  when  Rolflf  was  disabled  by  an  acci- 
dent, she  did  order  goods. 

On  this  evidence  the  decision  of  the  County  Court  that 
she  was  not  a  partner  must  stand.  The  question  is  not 
whether  she  had,  by  holding  herself  out  as  a  partner,  given 
to  creditors,  who  trusted  to  appearances,  the  right  to  hold 
her  as  a  partner,  but  whether  as  between  themselves  the 
property  of  the  nominal  firm  was  the  property  of  the  hus- 
band and  wife,  or  of  the  husband  alone.  If  it  was  his  only, 
he  could  assign  it  as  he  did.  Whitworth  v.  Patterson,  6 
Lea  (Tenn.)  119. 

The  question  of  law  whether  one  partner  may  assign  the 
firm  property  for  the  benefit  of  creditors  does  not  arise  on 
this  record.    Affinned. 


Buxbaum  &  Co.  t.  Dunham^  for  the  use  of  Eauffmau. 

1.  Lease — Assignment — Transfer  of  an  Equitable  Right  to  Rent. — 
An  assignment  and  delivery  of  a  lease  to  a  party  transfers  to  him  the 
equitable  right  to  the  rent. 

2.  Garnishment — Rent  to  Accrue — Equitable  Assignment — ^Wliere 
an  assignment  of  a  lease  by  the  lessor  is  made  before  the  rent  becomes 
due,  it  will  take  effect  as  to  such  rent  when  it  does  accrue,  and  garnishee 
proceedings  against  the  tenant,  served  previous  to  the  assignment,  wiU 
not  affect  it. 

Memorandnm. — Garnishment.  Appeal  from  the  Superior  Court  of 
Cook  County.  Heard  m  this  court  at  the  October  term,  1893.  Reversect 
and  remanded.    Opinion  filed  January  11,  1894. 

The  statement  of  facts  is  contained  in  the  opinion  of  the 
court. 

George  W.  Plummer,  attorney  for  appellants. 
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Charles  Allino,  Jr.,  attorney  for  appellee. 

Mr.  Justice  Gary  delivered  the  opinion  of  the  Court. 

John  W.  Kauff  man,  for  whose  use  this  action  was  instituted 
recovered  judgment  at  the  June  term,  1893,  against  the 
above  named  appellee. 

Bv  subsequent  proceedings  garnishee  process  sued  out  by 
Kauffman  was  served  June  22, 1893,  upon  the  Oakland  Club, 
which  is  a  tenant  of  Dunham,  Under  a  lease  to  expire  May  1, 
1896,  the  rent  payable  in  advance  on  the  first  day  of  each 
month. 

The  appellants  claim  the  rent  by  a  petition,  which,  after 
showing  a  consideration  of  an  indebtedness  to  be  secured, 
alleges  that  "  the  said  Dunham  did  on  the  27th  day  of  Juno, 
1893,  assign  and  deliver  to"  them  the  lease.  We  under- 
stand bv  this  that  on  the  lease  some  sort  of  indorsement 
purporting  to  assign  the  lease  was  made. 

Now,  while  the  lessor  has  no  estate  under  a  lease  —  only 
the  rent — yet  such  an  indorsement  does  transfer  the  equitable 
right  to  that.  Chapman  v.  McGew,  20  111.  101;  Dixon  v. 
Buell,  21  111.  202. 

Kauflfman  recovered  a  judgment  against  Dunham,  June  5, 
1893.  An  execution  was  issued  and  duly  returned  "  no 
property  found." 

Kauffman  then  filed  an  affidavit  as  is  required  by  the 
statute  in  cases  of  garnishment  after  judgment,  and  gar- 
nishee summons  was  issued  and  served  on  the  Oakland  Club 
as  garnishee  on  June  22,  1893. 

Five  days  after  such  service,  on  June  27,  1893,  Dunham, 
the  judgment  debtor,  assigned  to  Buxbaum  &  Co.  his  inter- 
est in  a  lease  which  he  owned  as  lessor  of  the  premises  occu- 
pied by  the  Oakland  Club  as  his  lessee.  Buxbaum  &  Co. 
served  a  notice  on  the  Oakland  Club  that  the  lease  had 
been  assigned  to  them,  and  that  it  would  be  terminated  unless 
the  rent  for  July  was  paid  to  them  on  or  before  July  31  st. 

To  avoid  the  possibility  of  a  termination  of  its  lease,  the 
Oakland  Club  filed  its  petition  on  July  29,  1893,  stating 
that  it  had  been  served  with  process  as  garnishee,  for  the 
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use  of  Kauffman,  on  Jane  22d,  and  could  not,  therefore, 
pay  said  rent  to  Euxbanm  &  Co.  nntU  its  liability  as  gar- 
nishee for  the  use  of  Kanffman  conld  be  determined. 

The  Oakland  Club  was  allowed,  on  July  31,  1893,  to 
deposit  the  July  rent  with  the  clerk  of  the  court,  subject  to 
the  determination  of  the  rights  of  the  claimants  to  it. 

On  the  next  day,  August  1,  1893,  Buxbaum  &  Co.,  who 
had  been  summoned  to  appear  in  the  case,  filed  their  petition 
averring  the  assignment  of  the  lease  to  them  by  Dunham, 
the  judgment  debtor,  and  asking  that  the  July  rent  which 
had  been  paid  into  court,  be  paid  to  them. 

Interrogatories  to  the  garnishee  were  filed  on  August  4, 
1893,  and  the  answers  to  them  by  the  Oakland  Club  were 
filed  August  9, 1893. 

On  August  28,  1893,  the  cause  came  on  for  hearing  upon 
the  demurrer  which  had  been  filed  by  Kauffman  to  the  peti- 
tion of  Buxbaum  &  Co.,  upon  the  answer  of  the  Oakland 
Club  as  garnishee,  and  upon  the  motion  of  John  W.  Kaujff- 
man  for  the  appointment  of  a  receiver. 

The  demurrer  was  sustained,  and  the  petition  of  Bux- 
baum &  Co.,  which  asked  that  the  rent  for  July  be  paid  to 
it,  was  dismissed.     They  appealed. 

An  equitable  right  takes  precedence  of  a  subsequent  gar- 
nishment.    Gregg  V.  Savage,  No.  4914,  this  term. 

But  here  the  garnishment  was  first. 

The  real  question  of  permanent  interest  on  this  record,  is 
whether  rent  to  accrue  is  a  subject  of  garnishment.  The 
difficulty  in  the  way  is  not  that  the  rent  is  not  due.  The 
19th  section  of  the  garnishment  act  provides  for  that  in 
staying  execution  until  twenty  days  after  the  debt  garnished 
is  due. 

But  the  rent  has  not  been  earned.  It  will  belong,  unless 
otherwise  disposed  of  or  prevented,  to  the  owner  of  the 
reversion  when  it  becomes  due. 

Some  provision  of  the  lease — eviction  under  title  para- 
mount, or  other  cause  may  prevent  the  landlord  ever  having 
any  interest  in  it. 

It  follows,  that  until  the  rent  was  earned  there  was  noth- 
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ing  for  the  garnishee  process  to  operate  upon,  and  when  it 
was  earned  and  became  an  indebtedness  to  the  landlord,  it 
no  longer  was  his.  If  it  had  remained  his  until  it  was  due, 
the  garnishment  would  have  been  effectual.  If  a  judgment 
were  entered  under  the  19th  section,  and  the  term  passed 
before  any  rent  became  due,  and  then  under  the  provisions 
of  the  lease,  or  by  eviction,  the  rent  stopped  before  it  ac- 
crued, how  could  the  tenant  escape  the  judgment? 

But  the  landlord  has  such  a  probability  that  rent  may 
accrue  as  enables  him  to  make  an  (equitable  assignment  of  it 
w^hich  will  take  effect  if,  and  when  it  does  accrue.  Gregg 
v.  Savage,  No.  4914,  this  term. 

As,  in  this  case,  such  assignment  was  made  before  there 
was  anything  for  the  garnishee  process  to  operate  upon,  the 
judgment  of  the  Superior  Court  on  demurrer  dismissing  the 
petition  of  the  appellant  was  wrong,  and  it  is  therefore  re- 
versed and  the  cause  remanded. 

Omitting  to  aver  that  the  indebtedness  secured  by  the 
assignment  bad  not  been  paid  was  no  defect  in  the  petition. 
1.  Chit.  PL,  243,  et  seq. 


Watts  T.  Howard  &  Calkins^  Co-partners,  for  the  nse^ 

etc. 

1.  Real  Estate  Broker— !Z\"m€  to  Sell—End  of  Authority. --Hhere 
must  be  a  period  within  which,  after  a  party  introduced  by  a  real  estate 
broker  has  declined  to  purchase,  the  owner  or  another  broker  may  treat 
the  negotiation  as  at  an  end. 

2.  Real  Estate  Broker — When  Entitled  to  His  Compensation, — ^A 
broker  earns  his  commission  if  his  act,  however  slight,  brings  about  a 
sale,  but  if  his  act  fails  to  accomplish  anything,  he  is  not  entitled  to  com- 
pensation. 

3.  Real  Estate  Broker— i>?i<y  to  His  Principal-^The  obligation  of 
a  real  estate  broker  requires  that  if  he  do  anything,  his  efforts  shall  be  di- 
rected toward  making  a  sale  upon  the  terms  given.  In  endeavoring  to 
persuade  his  principal  to  take  less  than  the  price  at  which  he  has  author- 
ized a  sale,  he  is  not  so  much  serving  his  employer  as  a  would-be  pur- 
chaser. 
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I. '//'/j/f 'i  j^j/j^-jwr/j,  a';»,vr,,;if;t  r«?rv/2Tiiz^l  Lim  as  Mr.  W.  P. 
fiof,f.''//tt,  J'/<r*.  ivMij  w  t;*;«  a^r^-jl^nt  Lad  n^ii?  kiiown  who 
fK<'  l;j/i,<-j*  w<rr<%  A(/j^:L'ant  K^>;d  one  house  to  Mr.  Johnson 
for¥J'/,OM/,  v^h'rr<;u|M^n  aj/f^jll^jrrrs  claimed  and  birioghtsnit 
f/#i'  r^fitttin^'.iotiH;  a  jud^^ment  for  ^25<>  havin<^  been  rendered 
h<  th<r/i'  favor,  ap|xrllant  jm^.*cutes  this  apjieaL 

A  I'i'KM.A ,•< r»  l/uiKF,  G.  W.  Stanford,  Attorxet. 

W\it*ri*,  iUti  ijIforU  by  the  broker  do  not  effect  a  sale,  and 
iifU*v  i\t(*  \n'tt\ntHt'i\  \furchiiH(ir  hix»  decided  not  to  buy,  other 
)MirU<M  lrMlii(ui  hiiri  to  buy,  the  broker  will  not  be  entitled  to 
i'tfUWumufUH,  Karl  v.  ('urnmins,  54  Pa.  St.  394;  Doonan 
V.  Ivt^K,  7a  (Ja.  21)5;  Wylio  v.  Marino  JSat.  Bk.,  61  N.  Y.  416. 
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Where  a  broker  employed  to  sell  real  estate  called  the 
attention  of  a  customer  to  it  and  negotiated  for  the  sale,  but 
did  not  succeed  in  coming  to  terms,  and  two  or  three  months 
after  the  negotiations  were  broken  off,  a  friend,  without  the 
interference  of  the  broker,  bought  the  property,  the  broker 
was  not  entitled  to  commissions.  Armstrong  v.  Wann,  29 
Minn.  126. 

Where  a  broker  opens  negotiations  for  sale,  but  fails  to 

m 

complete  and  abandons  them,  and  the  owner  afterward  sells 
the  property  to  the  same  customer,  the  broker  can  not  claim 
commissions.  Lipe  v.  Ludwick,  14  IlL  App.  372;  White  v. 
Twichins,  26  Hun  (K  Y.)  503. 

Appellee's  Brief,  Winters  &  Jackson,  Attorneys. 

If  the  owner  does  not  wish  the  services  of  the  broker  any 
longer  he  should  give  him  notice. 

Appellant  having  engaged  the  services  of  appellees, 
should,  if  he  desired  to  dispense  with  their  services,  have 
given  them  notice.     Bash  v.  Hill,  62  111.  216. 

If  the  owner  sell  the  land,  still,  if  the  purchaser  is  pro- 
cared  by  the  eflForts  of  the  broker,  he  is  entitled  to  his  com- 
mission, even  though  the  owner  sell  at  a  less  price  or  upon 
diflferent  terms  than  given  to  the  broker.  McConaughy  v. 
Mahannah,  28  111.  App.  169;  Bees  v.  Spruance,  45  111.  310; 
Kuhn  V.  Grace,  27  111.  App.  427. 

Mr.  Justice  Waterman  delivered  the  opinion  of  the 
Court. 

It  clearly  appears  that  the  effort  made  by  appellees  to 
eflfect  a  sale  of  the  property  of  appellant  entii*ely  failed. 
Appellees  did  call  the  attention  of  Mr.  Johnson  to  the  prop- 
erty, but  he  declined  to  purchase,  and  there  is  nothing  tend- 
ing to  show  that  appellees  had  not  ceased  all  effort  to  sell  to 
him,  long  before  his  attention  was  again  called  to  the  prop- 
erty by  reading  an  advertisement  inserted  by  appellant. 

It  in  no  wise  appears  that  appellant,  in,  after  the  lapse  of 
some  months,  lowering  his  price  and  himself  advertising  his 
property,  acted  in  any  bad  faith  toward  appellees,  or  sought 
thereby  to  take  advantage  of  anything  they  had  done. 
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The  purchaser  5  attention  was  again  attracted  to  the  prop- 
erty, not  bj  ap[jellees.  but  bv  an  action  of  apjiellant  with 
which  appellees  had  nothing  to  dot 

There  is  nothing  to  show  that  Mr.  Johnson  would  ever 
have  again  considered  the  purchase  of  this  property  bat  for 
the  advertisement  publishe<l  by  ap|iellant,  two  months  after 
Johnson  had  declined  to  buv. 

Surely  there  must  Ije  a  jieriod  within  which,  aftera  party 
intnjrluce<l  by  an  agent  has  declined  to  purchase,  the  owner 
or  another  broker  may  treat  the  negotiation  as  at  an  end, 
and  entirely  new  and  indefiendent  solicitation  beffin.  Mears 
V.  Stone  et  aL,  44  111.  App.  44;  Carlson  v.  Nathaa.  43  111. 
App.  304;  Tombs  v.  Alexander,  101  Mass.  255;  Earl  v.  Cum- 
mins, 54  Penn.  St.  31*4. 

Appellees  did  not,  by  their  efforts,  accomplish  anything; 
they  se^:fm  not  to  have  for  several  months  done  anvthin<r  to 
bring  alxjut  a  sale;  they  s^jld  out  their  business  to  a  new  firm 
and  went  out  of  the  real  estate  business  three  months  before 
appellant  inserted  his  advertisement,  and  do  not  appear  to 
have  \)een  in  any  way  the  procuring  cause  of,  or  instru- 
mental in,  bringing  about  the  sale  finally  made.  They  did 
intrrxluce  Mr.  Johnson  to  appellant,  but  from  that  introduc- 
tion nothing  came. 

A  broker  earns  his  commission  if  his  act,  however  slight, 
brings  alx>ut  a  sale,  but  if  his  act  fail  to  accomplish  any- 
thing, he  is  not  entitled  to  compensation.  Earl  v.  Cummins, 
54  Pa.  St.  394;  Wylie  v.  Marine  ^^at.  Bank,  61  X.  Y.  4I<?; 
^fcCleave  v.  Paine,  49  X.  Y.  561;  Lipe  v.  Ludwick,  14  111. 
A  pp.  572;  Armstrong  v.  Wann,  29  Minn.  126;  Sibbold  v. 
Bethlehem  Iron  Co.,  83  N.  Y.  37S. 

Counsel  for  appellees  say :  "  It  is  very  seldom  that  prop- 
erty is  sold  for  the  price  and  upon  the  terms  given  to  the 
broker.  The  owner  rarely  exjxicts  to  sell  for  the  price  and 
upon  the  terms  first  given  to  the  broker,  and  the  broker 
knows  this,  and  his  efforts  are  directed  toward  getting  an 
offer  which  will  be  satisfactory  to  the  owner." 

We  do  not  understand  such  to  be  the  duty  of  a  broker 
employed  to  sell  for  a  fixed  price.    His  obligation  to  his 
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principal-  requires  that,  if  he  do  anything,  his  efforts  shall  be 
directed  toward  making  a  sale  upon  the  terms  given.  In 
endeavoring  to  persuade  his  principal  to  take  less  than  the 
price  at  which  he  has  authorized  a  sale,  he  is  not  so  much 
serving  his  employer  as  a  would-be  purchaser. 

The  judgment  of  the  Circuit  Court  is  reversed  and  the 
cause  remanded. 


North  Chicago  Street  B.  B.  Co.  v.  Martin. 

1.  Negligence — Ordinary  Care, — ^A  person  not  in  the  exercise  of 
ordinary  care  can  not  recover  for  personal  injuries. 

Memorandnm.— Action  for  personal  injuries.  Appeal  from  the  Supe- 
rior Court  of  Cook  County;  the  Hon.  Jonas  Hutchinson,  Judge,  presid- 
ing. Heard  in  this  court  at  the  October  term,  1^93.  Reversed  and 
remanded.    Opinion  filed  January  11,  1894. 

The  statement  of  facts  is  contained  in  the  opinion  of  the 
c*x)urt. 

Keep  &  Lowden,  attorneys  for  appellant. 
C.  W.  DwiGHT,  attorney  for  appellee. 

Mr.  Justice  Waterman  delivered  the  opinion  of  the 
Court. 

The  declaration  in  this  case  alleges  that  while  the  plaint- 
iflF,  with  all  due  care,  was  going  across  North  Clark  street, 
at  the  crossing  of  that  street  and  Diversey  Place,  he  was,  by 
tlie  negligence  of  the  defendant  in  starting  its  car  without 
ringing  the  bell,  struck  by  a  grip  car  operated  by  it  and 
seriously  injured.  The  evidence  is  that  the  plaintiff  got  off 
one  of  the  defendant's  cars  at  Sherman  Place,  and  at  about 
that  place  in  crossing  Clark  street,  Avas  struck  by  one  of  the 
defendant's  cars. 

The  plaintiff  testified  that  he  got  on  one  of  the  defend- 
ant's cars  at  Dearborn  street,  went  Northward  to  Slierman 
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Place,  and  then  8t<»j)i)e(l  off;  that  he  looked  a  little  north,  and 
Haw  a  Houth  bound  car  standing  still  at  a  safe  distance  from 
him,  an  ho  thou^Iit;  that  he  thought  he  had  ample  time  to 
got  acrosH  the  stroet,  and  the  next  thing  he  knew  he  was 
Htruck  and  kn()ck<Kl  senseless;  that  the  south  bound  car  was 
apparently  lOO  feet  away;  that  he  did  not  hear  the  bell 
ring. 

ThiH  was  substantially  all  of  the  evidence  introduced  by 
the  pluintilT  to  show  how  the  accident  happened. 

Four  witnc^HseH  for  the  defendant  testified  that  the  plaint- 
lir  MleppiMl  (»fr  the  oar  up(m  which  he  had  ridden  north,  and 
waH  Nt  ruek  utMir  to  a  vault,  south  of  Sherman  Place — from 

lirt(M»n  to  twentv-fivo  foot  south  of  Sherman  Plae«.    The 

* 

gripman  of  the  car  which  struck  the  plaintiff  testified  that 
llu»  plaintitr  stepjHMl  from  two  to  three  feet  from  and  in 
fh>nt  of  tluit  our,  and  was  struck  at  once. 

Stneral  witnesses  testified  that  they  did  not  hear  the  bell 
t»n  the  Ht»utli  bound  car  ring  before  that  car  started  to  cross 
Shernmu  IMaee. 

A  witnt^s8  eaUiHl  by  the  plaintiff  testified  upon  cross-ex- 
amination tluit  the  plaintiff  told  him  that  he  got  off  thecar, 
ami  ll\e  th*st  tl\ing  he  knew  he  was  tumbling  along  before 
the  ear;  that  the  phintitT  had  always  told  him  that  lie  did 
not  ki\ow  anything  about  how  it  all  happened. 

Se\t>u  jH^iNons,  inehuling  the  plaintiff,  saw  and  described 
the  ^HHMin\^niH\  Aivimling  to  the  testimony  of  six  of  these, 
tlie  aeeideut  was  the  n^sult  of  the  inattention  and  careless- 
ness K\(  the  plaint ilT, 

Thei^^  was  onlv  infer^Mttiallv  anv  evidence,  either  that  the 
WA\  of  tl\e  south  Innind  oar  was  not  runsr,  or  that  such  fail- 
luv  to  rin.;,  if  anv  tlieix^  wu;^  o;\u>aixi  the  accident ;  while  the 
\or\  ijivat  p^vivMulenuuv  of  ii;e  evidence  is  that  the  plaint- 
\\X  was  noi  \n  tlie  e\ero:s^^of  orvlinary  cnn?  when  attempting 
t\^  oiwvi  the  stiwt  in  wlr.vh  ho  was  struok. 

Tl,o  ;uvii:n\ont  of  the  Suxvrvr  C\  urt  is  nnei^d  and  the 
i\vus^^  r^  v.iuvaUxU 


I 
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Peterson  y.  Brabrook  TaUoring  Co. 

'  61    849 
150s  290i 

1.  Preferences— By  Directors  of  an  Incorporated  Company. — ^The     '^fT^^ 
directors  of  an  insolvent  corporation  can  not,  by  a  jud^^ent  note  or       54  6i9 
otherwise,  procure  the  company  to  do  anything  which  shall  give  a  pref- 
erence.   Nor  can  they  act  as  agents  for  or  in  the  interest  of  any  creditor 

in  securing  for  him  such  preference. 

2.  Corporations — Insolvency — Relation  of  Directors  to  Creditors, — 
Where  a  corporation  becomes  insolvent,  its  directors  become  trustees  for 
all  the  creditors,  and  their  fiduciary  relation  will  not  allow  them  to  aid  a 
creditor  to  obtain  an  advantage  over  other  creditors. 

8.  Assignments  for  the  Benefit  of  Creditors— T^/iaf  is  not— 
Where  a  corporation,  being  insolvent,  gave  to  some  of  its  creditors  judg- 
ment notes  upon  which  judgments  were  entered,  executions  issued  and 
levied,  it  was  heldf  that  this  action  did  not  amount  to  a  voluntary  assign- 
ment under  the  statute  relating  to  voluntary  assignments  by  insolvent 
debtors. 

Memorandnm. — Bill  for  a  receiver  by  a  stockholder  of  an  insolvent 
corporation.  Appeal  from  the  Circuit  Court  of  Cook  County ;  the  Hon. 
Murray  F.  Tuley,  Judge,  presiding.  Heard  in  this  court  at  the  Octo- 
ber term,  1898,  and  affirmed.    Opinion  filed  February  1,  1894. 

The  statement  of  facts  is  contained  in  the  opinion  of  the 
court. 

Appellants  Brief,  James  A.  Peterson,  Attorney. 

When  a  debtor  has  formed  a  determination  to  voluntarily 
dispose  of  his  whole  estate,  it  is  immaterial  into  how  many 
parts  the  performance  is  broken,  the  law  will  regard  all  his 
acts  having  such  object  as  one  transaction.  Preston  v. 
Spaulding,  120  111.  208;  White  v.  Cotzhausen,  129  U.  S.  329. 

An  assignment  is  a  transfer  without  compulsion  by  a 
debtor  to  an  assignee  in  trust  to  apply  the  same  to  the  pay- 
ment of  his  debts  and  returning  the  surplus,  if  any,  to  the 
assignor.  Farwell  v.  Kilsson,  24  N.  E.  Kep.  74;  Farwell  v. 
Cohen,  28  N.  E.  Rep.  35. 

Where  an  insolvent  debtor,  quitting  business,  determines 
to  yield  dominion  of  his  entire  estate  to  a  few  creditors  and 
transfer  substantially  all  his  property  to  a  few  creditors  by 
way  of  preferences,  such  acts  will  be  declared  to  constitute  a 
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voluntary  assignment,  and  such  preferences  will  be  set  aside 
as  against  the  statute.    White  v.  Cotzhausen,  129  D.  S.  329. 

Appellees^  Brief,  Tenney,  Chi]»ch  &  Coffeen,  Attornets. 

A  mere  individual  stockholder  has  no  right  of  action 
in  himself  as  against  the  appellees,  and  no  right  to  obtrude 
himself  into  the  management  of  the  corporate  affairs,  except 
under  circumstances  having  no  existence  in  this  case.  Cook 
on  Stockholders,  Sec.  64:^};  Allen  v.  Curtis,  26  Conn.  45(5; 
Greaves  v.  Gouge,  69  N.  Y.  154;  Hawes  v.  Oakland,  104  U. 
S.  450;  People  v.  Ames  &  Weigley,  JS^atl.  Corp.  Kep.,  Vol. 
7, 167. 

Parker  &  ITigoins,  attorneys  for  appellees  and  interven- 
ing petitioners. 

Mr.  Justice  Waterman  delivered  the  opinion  of  the 
Court. 

Appellant,  as  a  stockholder  in,  and  a  creditor  of,  the  Bra- 
brook  Tailoring  Company,  filed  a  bill  asking  to  have  certain 
judgments  by  confession,  against  it,  set  aside;  a  receiver  of 
its  assets  appointed,  and  the  corporation  dissolved;  to  this 
the  Tailoring  Co.,  its  officers  and  directors,  the  parties  who 
obtained  the  judgments,  and  the  sheriff  who  had  made  lev- 
ies based  thereon,  were  made  parties  defendant. 

The  defendants  appeared  and  answered,  and  certain  other 
creditors  of  the  company  filed  intervening  petitions.  Much 
testimony  was  taken;  the  court,  finally,  upon  the  hearing, 
dismissed  the  bill. 

It  is  urged  that  this  court  reconsider  the  opinion  given 
in  Gottlieb  v.  Miller,  5  Nat.  Corp.  Rep.  527,  General  Num- 
ber 4641,  Illinois  appeals,  to  the  effect  that  an  insolv- 
ent corporation  may  give  a  preference  to  a  creditor.  We 
see  no  sufficient  reason  for  departing  from  the  conclusion 
there  reached,  and  we  also  adhere  to  the  opinion  adopted  in 
Atwater  v.  The  American  Exchange  Nat.  Bank,  40  111.  App. 
501,  that  "  the  directors  of  an  insolvent  corporation  can  not 
by  a  judgment  note  or  otherwise,  procure  the  company  to 
do  an3'thing  w^hich  shall  give  them  a  preference.    Nor  can 


First  Distuict — October  Teism,  1893.       251 

Peterson  v.  Brabrook  Tailoring  Co. 

they  act  as  agents  for,  or  in  the  interest  of,  any  creditor  in 
securing  for  hiin  such  preference. 

"As  soon  as  a  corporation  becomes  insolvent,  its  directors 
become  trustees  for  all  the  creditors^  and  their  fiduciary  re- 
lation will  not  allow  them  to  assist  a  creditor  to  obtain  an 
advantage  over  other  creditors." 

The  creditors  who  obtained  preferences  from  the  Brabrook 
Tailoring  Company  were  in  no  instance  officers,  directors  or 
agents  of  that  corporation;  nor  did  any  officer,  director  or 
agent  of  said  company  act  for  the  creditors  in  obtaining 
such  preference;  on  the  contrary  they  acted  for  themselves, 
and  there  is  no  evidence,  save  mere  inference,  sought  to  be 
drawn,  that  any  of  the  officers  or  agents  of  the  company  in- 
tended to  give  these  creditors  a  preference;  the  intention  of 
the  company's  officers  was  in  consideration  of  a  loan  of 
$5,000,  made  to  the  company  to  give  to  the  creditors 
judgment  notes;  which  notes,  once  obtained,  the  holders 
thereof  immediately  put  into  judgments,  without  consulta- 
tion* with  or  aid  from  any  director  or  officer  of  the  com- 
pany. 

So  far  from  the  entry  of  judgment  being  what  was  in- 
tended by  any  of  the  officers  or  directors  of  the  company, 
they  all  testify  that  the  loan  was  obtained  and  the  notes 
given  to  enable  the  company  to  continue  its  business  and  to 
relieve  it  from  a  temporary  embarrassment,  and  that  the 
entry  of  judgments  was  a  surprise  to  them.  That,  seeing 
the  wreck  that  followed  the  entry  of  these  judgments,  some 
of  the  officers  of  the  company  may  have  drawn  from  it  funds 
in  payment  of  obligations  due  from  it  to  them  or  otherwise, 
can  not  affect  the  rights  of  the  judgment  creditors,  who  are 
not  shown  to  have  had  anything  to  do  with  such  withdrawal 
of  funds. 

In  Brabrook  Tailoring  Co.  v.  Belding  Bros.  &  Co.,  40  111. 
App.  326,  we  held  that  the  bill  filed  in  that  case  did  not 
present  sufficient  ground  for  the  appointment  of  a  receiver 
or  the  dissolution  of  the  corporation.  Much  that  is  there 
said  is  applicable  to  the  present  case. 

It  is  urged  that  the  conduct  and  condition  of  the  corpo- 
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mtion  amounted  to  a  voluntary  assignment.  We  do  not 
regard  the  action  of  the  corporation,  as  amounting  to  a  vol- 
untary assignment.  First  Nat.  Bank  v.  Howell,  41  111. 
App.  383. 

If  the  conduct  of  the  Tailoring  Company  is  to  be  con- 
strued, as  appellants  insist  it  should  be,  it  is  not  one  of  the 
functions  of  the  Circuit  Court  to,  by  construction,  create  a 
voluntary  general  assignment  under  the  statute  of  this 
,  State  relating  to  voluntary  assignments  by  insolvent 
debtors. 

It  may  be  that  the  creditors  of  the  Tailoring  Co.  can, 
under  proper  proceedings,  maintain  a  claim  against  the  stock- 
holders of  the  company  for  money  withdrawn  when  the  com- 
pany was  insolvent;  such  claim  is  not  here  urged,  and  could 
not,  under  what  is  shown  in  the  record  of  this  cause,  be  here 
sustained.  The  conclusion  arrived  at  in  this  case,  renders 
it  unnecessary  to  pass  upon  the  motion  to  dismiss  the  appeal. 

We  find  no  error  in  the  decree  of  the  Circuit  Court  and 
it  is  affirmed. 


Traders  Insurance  Co.  v.  Pacand  &  Co. 

1.  Insurance — In  Whose  Name  Suit  to  be  Brought. — ^Where  an  in- 
surance policy  contained  the  following  clause—"  The  Traders  Insurance 
Company  of  Chicago,  in  consideration  of  |87.50,  do  insiure  J.  H.  Million 
against  loss  or  damage  by  fire  to  the  amount  of  (3,500  on  grain,  the  as- 
sured's  property,  or  held  by  assured  in  trust  or  on  commission,  or  sold  but 
not  delivered,  while  in  the  Kakoka  Elevator  at  Kakoka,  Missouri,  loss, 
if  any,  payable  to  A.  L,  Pacaud  &  Co.,  as  interest  may  appear,"  it  tvas 
held  that  a  suit  against  the  company  in  case  of  a  loss  was  properly 
brought  in  the  name  of  A.  L.  Pacaud  &  Co. 

2.  Insurance — Statement  as  to  Ownership  of  Property  Insured. — ^It 
is  not  often  that  an  assured  is  or  can  be  the  sole  and  imincumbered 
owner  of  any  property.  Property  of  all  kinds  is  for  the  greater  portion 
of  each  year  incumbered  by  liens  for  taxes,  water  and  other  rents, 
special  assessments,  etc.  Substantial  accuracy  in  this  regard,  truthful 
statement,  honest  dealing  is  all  that  is  required. 

3.  Insurance — Acceptance  of  Premium — Estoppel. — Where  an  insur- 
ance company  accepted  and  retained  the  premiiun  paid  for  the  insur- 
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ance,  never  offering  to  return  it,  a  jury  will  be  warranted  in  finding 
that  the  company  is  estopped  to  urge  that  it  had  never  incurred  any 
liability. 

4.  Insurance— Jnstirabte  Interest, — ^Where  a  policy  of  insurance 
provided  that  the  loss,  if  any,  was  to  be  paid  to  a  person  as  his  interest 
might  appear,  if  at  the  time  of  the  loss  he  had  no  interest  in  the  property 
insured,  or  if  its  destruction  was  then,  to  him,  a  matter  of  pecuniary  in- 
difference, he  can  not  recover. 

5.  Insurance — Contributing  Insurance, — Contributing  insurance  is 
insurance  of  the  same  property  interest.  A  mortgagor  may  insure  his 
interest,  a  mortgagee,  his,  each  being  upon  the  same  building  is  not  of 
the  same  property  and  does  not  contribute. 

Gart,  J.,  dissents. 

Memorandnm. — Action  on  a  policy  of  insurance.  Appeal  from  the 
Superior  Court  of  Cook  Cormty;  the  Hon.  James  Goooin,  Judge,  presid- 
ing. Heard  in  this  court  at  the  October  term,  1893,  and  affirmed.  Opin- 
ion filed  February  1, 1894. 

The  statement  of  facts  is  contained  in  the  opinion  of  the 
court. 

ScHurLEB  &  Kremeb,  appellant's  attorneys. 

Appellees'  Brief,  Robert  Eae,  Attorney. 

It  takes  slight  evidence  in  a  case  of  this  kind,  where  a 
party  has  received  the  price  of  insurance  from  an  agent,  to 
establish  the  agency  where  the  company,  after  the  receipt 
of  the  premium,  attempts  to  escape  all  liability  by  setting 
up  the  defense  that  the  agent  was  not  its  agent,  but  was 
the  agent  of  the  assured.  Gosch  v.  Ins.  Co.,  44  111.  App. 
265;  Ins.  Co.  v.  Barrel  Co.,  114  111.  99;  Ins.  Co.  v.  Scammon, 
]  10  111.  168;  Pierce  v.  People,  106  111,  13;  Ins.  Co.  v.  Clapp, 
93  111.  96;  Ins.  Co.  v.  Ward,  90  111.  545. 

Mr.  Justice  Waterman  delivered  the  opinion  of  the 
Court. 

This  was  a  suit  brought  by  appellees  upon  a  policy  of  in- 
surance issued  by  the  defendant  to  them.  The  policy  read 
in  part  as  follows :  "  The  Traders  Insurance  Company  of 
Chicago,  in  consideration  of  $87.50,  do  insure  J.  H.  Million 
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against  loss  or  damage  by  fire  to  the  amount  of  $3,500  on 
grain,  the  assured's  proi)erty,  or  held  by  assured  in  trust  or 
on  commission,  or  sold  but  not  .delivered,  while  in  the  Ka- 
boka  elevator  at  Kahoka,  Missouri,  loss,  if  any,  payable  to 
A.  L,  Pacaud  &  ,Co.,  as  interest  may  appear." 

Prior  to,  and  at  the  time  this  insurance  was  effected,  and 
the  loss  thereunder  occurred,  J.  H.  Million  had  a  warehouse 
and  was  engaged  in  buying  and  storing  grain  at  Kahoka, 
Missouri.  The  business  was  carried  on  in  the  name  of  Mil- 
lion ik  Bott;  Mr.  Million  furnished  the  capital  and  Mr.  Bott 
looked  after  the  business.  Mr.  Bott's  onlv  interest  in  the 
business  was  one-half  of  the  profits  which  might  be  made 
therefrom,  which  was  to  be  paid  to  him  in  lieu  of  salary. 
The  plaintiffs  had  been  making  advances  to  Million  &  Bott 
to  enable  them  to  purchase  grain,  and  at  the  time  of  the  in- 
surance and  loss,  had  advanced  to  them  something  over 
$0,000,  for  which  they  held  warehouse  receipts  issued  by 
Million  &  Bott,  covering  6,000  bushels  of  corn  and  2,000 
bushels  of  wheat. 

The  loss  was  a  total  one,  and  the  value  of  the  grain  for 
which  appellees  held  warehouse  receipts,  amounted  to  more 
than  the  total  insurance  held  by  them,  which  was  $5,000. 
Million  &  Bott,  at  the  time  of  the  fire,  also  held  insurance 
|X)licies  in  various  companies  amounting  to  $5,200,  on  the 
grain  and  other  property  in  the  said  elevator.  These  insur- 
ance policies  held  by  Million  &  Bott  were,  after  the  loss, 
assigned  to  the  plaintiffs.  The  fire  occurred  on  the  16th  of 
December,  1890,  and  on  the  22d  day  of  the  same  month  the 
proofs  of  loss  delivered  to  appellant,  were  made  out. 

In  the  proofs  of  loss  furnished  by  appellees  to  appellant, 
a  statement  was  made  of  the  insurance  taken  out  by  Million 
&  Bott  in  their  own  name,  and  made  payable  to  them,  this 
proof  of  loss  having  been  furnished  to  appellant  on  the  22d 
day  of  December;  on  about  the  16th  of  January,  or  some 
thirty  days  after  the  insurance  was  effected,  the  premium 
was  paid  by  plaintiffs  to  appellant  and  by  it  received  with- 
out objection. 

In  the  suit  below  appellant  defended  on  the  grounds,  first, 
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that  this  suit  should  have  been  brought  in  the  name  of  Mil- 
lion &  Bott  as  owners  of  the  property,  and  can  not  be  main- 
tained by  appellees;  and  also  upon  the  ground  that  Million 
&  Bott  were  the  owners  of  the  property,  and  that  tlierefore 
the  ownership  was  incorrectly  described  in  the  policy,  it 
speaking  of  J.  H.  Million  as  the  owner.  The  policy  con- 
tained the  following  among  other  provisions : 

First.  That  "  if  the  interest  of  the  assured  in  the  personal 
property  be  other  than  its  unincumbered  and  sole  ownership 
without  such  fact  being  indorsed  upon  the  policy,  the  same 
shall  be  void." 

Second.  That  "  in  case  of  any  other  insurance  upon  the 
property  hereby  insured,  w^hether  valid  or  not,  or  made 
prior  or  subsequent  to  the  date  of  this  policy,  assured  shall 
be  entitled  to  recover  of  this  company  no  greater  propor- 
tion of  the  loss  sustained  than  the  sum  hereby  assured  bears 
to  the  whole  amount  so  insured  thereon.  *  *  *  Any 
insurance,  floating  or  otherwise,  attaching  in  whole  or  in 
part  to  the  property  covered  by  this  policy,  sliall,  as  be- 
tween the  insured  and  this  company,  be  considered  as 
contributing  insurance  for  the  full  amount  thereof,  and 
liable  as  such  to  pa>y  pro  rata^  any  loss,  total  or  partial,  on 
the  property  hereby  insured." 

We  think  that  the  action  was  properly  brought  in  the 
name  of  appellees.  By  the  terms  of  the  policy  the  loss  is 
payable  to  them.  They  had  the  right  to  demand  the 
amount  of  the  loss,  and  appellant  would  have  been  justified 
in  paying  them  the  same.  Indeed,  under  the  terms  of  this 
poli(;y,  appellant  could  not  have  acquitted  and  discharged 
itself  by  a  payment  to  J.  II.  Million  or  Million  &  Bott.  The 
Rich  &  Ontario  Navigation  Co.  v.  T.  &  M.  Ins.  Co.,  58 
Mich.  132;  Hathaway  v.  The  Orient  Ins.  Co!,  134  N.  Y.  409; 
May  on  Insurance,  Sec.  447;  Westchester  Fire  Ins.  Co.  v. 
Foster,  90  111.  121;  Scammon  v.  Niagara  Fire  Ins.  Co.,  114 
111.  490. 

It  is  more  seriously  contended  that  the  interest  of  J.  II. 
Million  was  not  unincumbered  and  that  he  was  not  the  sole 
owner  of  the  insured  property,  and  that  therefore  no  re- 


256  Appellate  Courts  of  Illinois. 

Vol.  51.]  Traders  Ins.  Co.  v.  Pacaud  &  Co. 

J-  —      -  r        inm — " ~ — " " • — i  ir— ■ 

CO  very  can  be  had.  The  clause  of  the  policy  as  to  ownership 
is  not  to  be  construed  as  something  that  must  be  stated 
Avith  technical  accuracy  by  the  party  taking  out  the  insur- 
ance. It  is  required  that  the  policy  shall  contain  a  substan- 
tially truthful  statement  of  the  ownership  of  the  property; 
and  we  think  that  under  the  evidence  the  description  of  the 
property  as  that  of  J.  H.  Million  was  substantially  accurate; 
that  such  was  the  way  that  an  ordinarily  intelligent  busi- 
ness man  knowing  all  the  circumstances  of  the  relations 
existing  between  Million  and  Bott,  would  have  spoken  of 
this  property.  Mr.  Bott  had  not  any  interest  in  this  grain 
other  than  such  as  his  agreement  with  Mr.  Million,  that  in 
lieu  of  salary  he  was  to  have  one-half  the  profits,  gave  to 
him.  This  did  not  make  him  the  owner  of  the  grain.  It 
merely  gave  him  an  interest  in  what  was  done  with  it;  and 
he  does  not  seem  to  have  regarded  himself  as  an  owner,  but 
as  he  was,  an  employe,  who  was  to  be  paid  a  share  of  the 
profits  instead  of  receiving  a  fixed  salary. 

Had  the  policy  run  to  Million  &  Bott  we  think  appellant 
might  with  much  force  have  contended  that  such  statement 
was  incorrect.  More  especially  is  it  true  in  this  case  that  a 
technically  accurate  statement  of  the  interest  of  Million  or 
Million  &  Bott,  in  this  property,  is  not  a  matter  of  the 
highest  consequence.  It  is  not  the  loss  which  they  or  either 
of  them  have  or  had  sustained  on  account  of  this  fire;  it  is 
the  loss  falling  upon  appellees  by  reason  of  their  interest  in 
the  property  destroyed  which  is  under  consideration. 

If  in  the  complete  and  absolute  sense  the  interest  of  the 
assured  must  be  the  "  sole  and  unincumbered  ownership," 
very  seldom  if  ever,  could,  in  ease  of  loss,  a  recovery  be  had 
under  this  policy  or  one  containing  a  similar  provision. 

It  is  not  often  that  an  assured  is  or  can  be  the  sole,  un- 
incumbered owner  of  any  projierty;  property  of  all  kinds  is 
for  the  greater  portion  of  each  year  incumbered  by  liens 
for  taxes,  water  and  other  rents,   special  assessments,  etc. 

Substantial  accuracy  in  this  regard,  truthful  statement, 
honest  dealing  is  required.  Smith's  Mercantile  Law,  8th  Ed. 
405;  In  re  Universal  Fire  Ins.  Co.,  L.  E.,  19  Eq.  485;  May 
on  Insurance,  Sec.  276, 
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By  the  proofs  of  loss  prepared  on  December  22d,  appel- 
lant had  full  notice  of  all  it  now  claims  as  to  the  interest  of 
Million  &  Bott,  or  of  Bott  in  the  grain  stored  at  Kahoka. 
Yet  about  the  16th  of  the  following  January,  it  received, 
accepted  and  still  retains  the  premium  paid  for  this  insur- 
ance, which  it  now  insists  has  never  been  of  any  effect. 

It  does  not  appear  that  appellant  has  ever  offered  to  re- 
turn the  premium  so  paid  to  it,  but  while  retaining  the 
$87.50  paid  to  it  for  this  insurance,  it  sets  up  that  its  policy 
is  and  ever  has  been  in  no  wise  binding  upon  it. 

Under  the  circumstances  of  the  reception  and  retention  of 
this  premium,  the  jury  were  warranted  in  finding  appellant 
estopped  to  urge  that  it  had  never  incurred  any  liability. 

Ap])ellants  also  insist  that  the  policies  in  other  companies 
taken  out  in  the  name  of  Million  &  Bott,  and  payable  to 
them,  are  what  is  known  as  contributing  policies,  and  that 
a  recovery  can  be  had  in  this  case  for  the  profwrtion,  only, 
which  the  loss  sustained  by  the  plaintiffs  bears  to  the  entire 
insurance,  that  held  by  Million  &  Bott  op  Million  for  his  or 
their  benefit,  and  that  issued  to  and  held  by  plaintiffs  for 
their  benefit. 

It  is  insurance  upon  the  '^property  insured"  that  is  to 
contribute.  The  property  insured  by  the  policies  taken  out 
by  the  plaintiffs  was  their  interest  in  certain  grain.  The 
loss,  if  any,  was  to  be  paid  to  them  as  their  interest  might 
appear.  If  at  the  time  of  the  fire  they  had  no  interest  in 
the  grain,  if  its  destruction  was  then,  to  them,  a  matter  of 
pecuniary  indifference,  they  can  not  recover  anything. 

There  was  no  other  insurance  on  such  property,  viz.,  the 
interest  of  plaintiffs  in  this  grain.  Million  or  Million  & 
Bott  had  an  interest  in  this  grain,  and  they  took  out  insur- 
ance thereon,  but  their  interest  was  not  the  same  property 
as  the  interest  of  plaintiffs. 

Contributing  insurance  is  insurance  of  the  same  property 
interest.  A  mortgagor  may  insure  his  interest,  a  mortgagee 
his,  each  being  upon  the  same  building  is  not  of  the  same 
property  and  does  not  contribute.  Niagara  Fire  Ins.  Co.  v. 
Scammon,  144  111.  490-501;  McMasters  v.  Ins,  Co.,  55  N.  Y, 
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22;  Titus  v.  The  Ins.  Co.,  81  K  Y.  415;  Fox  v.  Ins.  Co., 
52  Me.  333;  Phillips  on  Ins.,  Sec.  359. 

The  thing  itself,  a  property  interest  in  which  is  the  sub- 
ject of  fire  insurance,  is  often  in  common  parlance  and  some- 
times by  courts  spoken  of  as  that  which  is  insured.  All  fire 
policies,  so  far  as  we  have  observed,  certainly  all  now  under 
consideration,  are  only  of  the  interest  of  some  one  in  cer- 
tain property,  and  the  respective  companies  are  liable  only 
to  the  extent  of  such  interest,  without  reference  to  the  fact 
that  the  value  of  the  property  destroyed  may  be  many  times 
greater. 

The  policies  taken  out  in  the  name  of  Million  &  Bott  hav- 
ing after  the  fire  been  assigned  to  plaintiffs,  they  offered  to 
assign  them  to  appellants,  thus  giving  appellants  the  full 
benefit  of  the  insurance,  which  they  insist  is  to  be  treated  as 
contributing  insurance. 

We  find  in  this  record  no  error  requiring  a  reversal  of  the 
judgment  of  tte  court  below,  and  it  is  affirmed. 

Mb.  Justice  Gary  dissents. 


Columbian  Lights  Heat  &  Power  Co.  and  Bear  Magneto- 
Electric  Co.  V.  Charles  H.  Bunker^  Assignee  of 
Belding  Motor  and  Manufacturing  Co. 

1.  Appeals — In  Cases  Under  the  Assignment  Act. — An  appeal  does 
not  lie  to  the  Circuit  Court  from  an  order  made  by  the  county  in  a  pso- 
ceeding  under  the  act  relating  to  voluntary  assignments. 

Memorandum,— Voluntary  afisignments.  Appeal  from  the  Circuit 
Court  of  Cook  County;  the  Hon.  Francis  Adams,  Judge,  presiding. 
Heard  in  this  court  at  the  October  term,  1898,  and  affirmed.  Opinion 
Filed  February  1,  1894. 

The  statement  of  facts  is  contained  in  the  opinion  of  the 
court. 

Barker  &  Church,  attorneys  for  appellants. 

M.  B.  &  F.  S.  LooMis,  attorneys  for  appellee. 
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Mr.  Presiding  Justice  Shepard  delivered  the  opinion 
OF  THE  Court. 

We  copy  from  appellants'  brief  the  facts  of  the  case  as 
follows:  "Appellants  herein,  through  their  agent,  T.  F. 
Indermille,  made  a  bid  in  the  County  Court  for  the  plant 
and  assets  of  the  Belding '  Motor  and  Manufacturing  Com 
pany,  insolvent,  which  bid  the  assignee  of  said  insolvent 
was  ordered  by  the  County  Court  to  accept  Appellants 
then  paid  to  said  assignee  $2,500  as  earnest  money  and  to 
apply  on  said  purchase,  and  afterward  a  further  sum  of  ?500 
for  the  same  purpose;  and  with  permission  entered  into 
possession  of  the  plant.  Assignee  then  refused  to  turn  over 
a  part  of  the  property  bid  for.  On  June  30,  1892,  the 
County  Court  ordered  appellants  to  comply  with  terms  of 
bid  by  10  A.  m.  of  the  next  day  or  that  earnest  money  be 
forfeited.  Appellants  thereupon  filed  their  motion  and 
petition  praying  that  said  order  be  vacated,  and  that  assignee 
be  ordered  to  turn  over  property  bid  for,  and  petitioners  be 
permitted  to  complete  purchase.  Assignee  filed  his  answer 
to  said  petition,  and  on  Julj'-  12,  1892,  the  County  Court 
entered  an  order  denying  the  prayer  of  the  petition  making 
absolute  the  order  of  June  30th  and  forfeiting  said  earnest 
money.  At  this  time  appellants  prayed  and  afterward  duly 
perfected,  an  appeal  to  the  Circuit  Court  of  Cook  County. 
On  the  19th  of  January,  1893,  C.  II.  Bunker,  assignee, 
filed  his  special  appearance  in  the  Circuit  Court,  and  also 
his  motion  to  dismiss  the  appeal  for  want  of  jurisdiction  of 
that  court.  On  May  27,  1893,  the  Circuit  Court  dismissed 
the  appeal  for  want  of  jurisdiction,  from  which  order  this 
appeal  is  taken." 

The  question  in  the  case  is  whether  the  Circuit  Court  had 
jurisdiction  of  the  appeal  from  the  County  Court. 

This  question  is  settled  in  favor  of  the  appellee,  and  of 
the  action  of  the  Circuit  Court,  by  the  decision  of  the 
Supreme  Court  in  Union  Trust  Co.  v.  Trumbull,  137  111. 
146,  and  we  refer  to  the  opinion  in  that  case  for  the  rea- 
sons. 

The  order  of  the  Circuit  Court  will  therefore  be 
affirmed. 
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,153^7  Peabody  et  al.  t.  Dewey. 

1.  Co^rrRAcra— Identification  of  Things  Referred  to  hy  Parol  Evi- 
dence.— When  the  identity  of  a  thing  referred  to  in  a  written  contract 
is  left  uncertain,  it  is  proper  to  hear  parol  evidence  to  determine  .which 
of  two  or  more  things  answering  the  description,  was  meant  by  the 
parties. 

Memorandnm.— Assumpsit.  Appeal  from  the  Circuit  Court  of  Cook 
County;  the  Hon.  Edward  F.  Dunne,  Judge,  presiding.  Heard  in  this 
Comt  at  the  October  term,  1893,  and  affirmed.  Opinion  filed  Februai*y 
1,  1894. 

The  statement  of  facts  is  contained  in  the  opinion  of  the 
court. 

Edwin  BuERirr  Smith  and  James  D.  Andrews,  attorneys 
for  appellants. 

EuNTAN  &  KuNYAN,  attomeys  for  appellee. 

Mr.  Presiding  Justice  Shepard  delivered  the  opinion  of 
THE  Court. 
This  cause  was  submitted  to  the  court  below  without  a 

jury. 

The  appellants  are  mortgage  loan  agents,  in  Chicago,  and 
the  appellee  is  engaged  in  the  real  estate  business  for  him- 
self and  also  as  an  agent  or  broker  for  others  in  real 
estate  and  mortgages. 

In  the  summer  of  1890,  the  appellee  applied  to  the  appel- 
lants for  a  loan  to  himself  of  $250,000,  on  certain  of  his  real 
estate. 

In  furtherance  of  the  transaction  he  signed  a  written  con- 
tract, called  an  application  for  a  loan,  whereby  he  engaged 
appellants  to  procure  for  him  the  loan  in  question  for  a  com- 
mission of  two  and  one-half  per  cent  on  the  amount  thereof. 

It  was  set  out  in  the  application  that  the  loan  should  be 
secured  by  a  "  principal  note  and  interest  notes  and  a  mort- 
gage or  trust  deed  (in  your  usual  form)  conveying,"  etc.,  cer- 
tain described  premises. 
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The  appellants  procured  the  loan  to  be  agreed  to  be  made 
to  appellee,  by  a  correspondent  of  theirs  living  in  Phila- 
delphia. 

When  the  requisite  papers  were  prepared  and  presented 
to  appellee  for  execution,  he  observed  that  the  loan  and  in- 
terest were  made  payable,  by  the  terms  thereof,  "  in  the 
gold  coin  of  the  United  States  of  the  present  standard  of 
weight  and  fineness,"  and  on  that  account,  only,  refused  to 
execute  them. 

The  question  is :  What  is  the  effect  of  the  agreement,  or 
application,  signed  by  appellee,  and  did  appellee  agree 
thereby  to  secure  the  repayment  of  the  loan  by  executing 
papers  requiring  its  repayment  to  be  made  in  gold  coin  ? 

The  application  which  was  signed  by  appellee  was  one  of 
a  printed  form  that  had  been  used  by  appellants  in  their 
business  for  many  years. 

What  was  the  "  usual  form  "  of  papers  employed  by  appel- 
lants in  their  business,  was  a  question  of  fact. 

On  three  former  occasions,in  1885  and  1886,  appellants  had 
negotiated  loans  to  appellee,  in  each  of  which  transactions 
the  appellee  had  signed  applications  exactly  like  the  one 
employed  in  this  transaction,  so  far  as  the  printed  part  of  it 
relating  to  this  agreement  to  execute  notes  and  mortgaged 
in  accordance  with  the  ^*  usual  form  "  used  by  appellants, 
was  concerned,  and  the  notes  and  mortgages  he  executed  to 
secure  those  loans  did  not  contain  a  gold  clause.  As  agent 
for  others  he  had  also  had  occasion  about  two  years  before, 
to  become  acquainted  with  the  forms  used  by  appellants. 

The  use  of  notes  and  mortgages  containing  a  gold  clause 
did  not  begin  in  appellant's  business  until  about  nine  months 
previous  to  the  making  of  the  application  for  the  loan  in 
question,  and  no  mention  was  made  to  appellee  at  the  time 
he  made  the  application,  and  he  had  no  knowledge,  that 
appellants  had  made  a  change  in  the  form  of  their  notes  and 
mortgages  so  as  to  embody  a  gold  clause  in  them,  or  that  he 
would  be  required  to  repay  the  loan  in  any  money  other 
than  that  constituting  legal  tender  under  the  United  States 
laws. 
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The  application  for  the  loan,  referring,  as  it  does,  to  other 
papers,  to  wit,  the  "  usual  form  "  of  notes  and  mortgages 
employed  in  the  business  of  appellants,  and  it  being  undis- 
puted that  the  forms  had  been  changed  from  those  used  by 
the  parties  in  their  previous  transactions  of  a  similar  kind, 
without  the  knowledge  of  appellee,  the  question  of  fact  arose 
as  to  what  forms  were  intended  by  the  parties,  and  parol 
evidence  was  admissible  to  determine  that  fact.  When  the 
identity  of  a  thing  referred  to  in  a  written  contract  is  left 
uncertain  it  is  proper  to  hear  parol  evidence  to  determine 
which  of  two  things  answering  the  description  was  meant 
by  the  parties. 

By  the  16th  proposition,  misnamed  one  of  law,  submitted 
to  and  held  by  the  court,  it  was  found  and  held  that  the 
forms  presented  to  appellee  for  his  execution  were  in  the 
usual  form  employed  by  the  appellants  at  the  date  of  the  con- 
tract; and  by  the  10th,  14th  and  15th  propositions,  the  court 
refused  to  hold,  as  a  matter  of  law,  that  "  your  usual  form," 
as  employed  in  the  contract,  referred  to  the  form  then  in  use 
by  the  appellants. 

It  would  seem,  theref ore^  that  the  court  must  have  found 
from  the  evidence  that  the  parties'  minds  did  not  meet  at 
all,  the  appellants  meaning  the  form  in  use  bj'^  them  at  that 
time,  and  the  appellee  meaning  the  form  used  between  them 
in  previous  transactions,  and  hence  there  was  no  binding  con- 
tract between  them;  or  else  that  what  was  meant  by  the 
**  usual  form  "  was  the  form  that  had  been  used  by  the  par- 
ties in  their  former  transactions  of  a  similar  kind. 

There  was  evidence  that  tended  to  support  either  finding, 
and  we  are  not  at  liberty,  where  there  w^as  conflicting  evi- 
dence, to  set  aside  the  conclusion  that  the  court  reached. 

Under  well  settled  rules  of  law  the  application,  or  contract, 
was  open  to  parol  explanation,  and  the  question  of  the  effect 
of  the  contract,  as  one  of  law  merely,  does  not  arise  upon 
its  face. 

The  facts  having  been  found  against  the  appellants,  upon 
conflicting  evidence,  the  judgment  of  the  Circuit  Court  must 
be  affirmed. 
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Maggie  T.  Whittaker  t.  Dafid  H.  Whittaker. 

1.  Djscrres— Presumably  Correct. — A  decree  of  a  court  is  presuma- 
bly correct  until  the  contrary  is  established. 

2.  Divorce — Upheld  by  Estoppel.— A  divorce  absolutely  void  may  be 
upheld  by  estoppel.  Anestoppelinpaui  is  to  prevent  injustice;  and  no 
greater  injustice  could  be  perpetrated  under  color  of  law,  than  to  hold 
that  a  woman  who  has  in  good  faith  procured  a  divorce  and  married 
again,  is  still  the  wife  of  the  former  husband. 

Memorandum. — Divorce.  Appeal  from  the  Superior  Court  of  Cook 
County;  the  Hon.  Philip  Stein,  Judge,  presiding.  Heard  in  this  court 
at  the  October  term,  1898,  and  affirmed.    Opinion  filed  February  1,  18d4« 

The  statement  of  facts  is  contained  in  the  opinion  of  the 
court. 

Appellant's  Brief,  Defrees,  Brace  &  Kitter,  Attorneys. 

Actions  for  divorce  involve  public  interests  as  well  as 
private  rights.  While  the  court  should  take  care  that  di- 
vorces are  not  granted  on  insufficient  evidence,  they  sliould 
also  see  that  when  granted,  they  are  not  set  aside  (even  upon 
the  application  of  a  party)  unless  the  application  is  made 
upon  substantial  and  just  grounds  and  with  reasonable  dili- 
gence.    Quigley  v.  Quigley,  45  Hun,  23. 

This  statutory  provision  is  nothing  more  than  a  legisla- 
tive recognition  of  the  principle  of  public  policy,  which  has 
been  repeatedly  affirmed  by  the  courts,  that  a  judgment  or 
decree  which  affects  directly  the  status  of  married  persons, 
by  sundering  the  matrimonial  tie,  and  thereby  enabling 
them  to  contract  new  matrimonial  relations  with  other  and 
innocent  persons,  should  never  be  re-opened.  Such  a  course 
would  endanger  the  peace  and  good  order  of  society,  and 
the  happiness  and  well-being  of  those  who,  innocently  rely- 
ing upon  the  stability  of  a  decree  of  a  court  of  competent 
jurisdiction,  have  formed  a  connection  with  the  person  who, 
wrongfully,  perhaps,  procured  its  promulgation.  Parish  v. 
Parish,  9  Ohio  State,  534;  Bascom  v.  Bascom,  7  Ohio,  466; 
Laughery  v.  Laughery,  15  Ohio,  404;  Tappan  v,  Tuppan,  6 
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Ohio  St.  64;  Lucas  v.  Lucas,  3  Gray,  136;  Greene  v.  Greene, 
2  Gray, -361. 

Appellee^s  Brief,  Cratty  Bros.  &  Jabvis,  ArroRifEYs. 

Public  policy,  to  the  exclusion  of  individual  considera- 
tions, requires  the  dignity  and  respect  of  the  courts  of  this 
State  to  be  upheld,  and  that  our  courts  be  not  made  the 
object  of  fraudulent  practices  by  disconsolate  couples.  Way 
V.  Way,  64  111.  406, 413;  Hitchins  v.  Hitchins,  41  111.  App.  82. 

That  the  same  public  policy  must  be  upheld  in  cases  where 
the  decree  is  obtained  by  fraud,  even  though  the  parties 
thereto  have  re-raarried.  Lawrence  v.  Lawrence,  73  111.  577; 
Caswell  V.  Caswell,  120  111.  387,  and  cases  cited;  Smith  v. 
Smith,  20  Mo.  167;  Allen  v.  McClellan,  12  Pa,  St.  328; 
Holmes  V.  Holmes,  63  Me.  420;  Comstock  v.  Adams,  23  Kan. 
617;  True  v.  True,  6  Minn.  458. 

Mr.  Justice  Gary  delivered  the  opinion  of  the  CoiiaT. 

October  26,  1887,  the  appellant  filed  in  the  Superior  Court 
her  bill  for  a  divorce  from  the  appellee,  and  December  22d, 
following,  obtained  a  decree  on  service  only  by  publication. 
Six  days  more  delay  by  the  appellee,  and  that  decree  would 
have  been  invulnerable  against  the  attack  now  made  upon 
it;  but  December  17,  1890,  on  the  appellee's  petition  the 
court  gave  him  leave  to  answer  the  biU  and  restored  the 
cause  to  the  docket  of  the  court. 

This  course  of  proceeding  is  warranted  by  Lawrence  v. 
Lawrence,  73  111.  577,  under  Sec.  19,  Ch.  22,  Chancery, 
though  it  puts  the  appellant  in  an  awkward  position,  she 
having  taken  another  husband  in  the  summer  of  1889. 

On  the  last  hearing  the  evidence  is  very  pereuasive  that 
she  had  good  cause  for  a  divorce  on  the  grounds  of  desertion 
and  habitual  drunkenness,  but  is  rather  thin  as  to  her 
residence  of  one  year  in  Illinois,  next  before  filing  her  bilL 
But  her  decree  is  presumably  correct  until  the  contrary  is 
established.     Bruner  v.  Battell,  83  111.  317. 

And  this  is  a  case  for  straining  a  point,  and  sustaining 
her  decree,  if  it  can  be  done  consistently  with  imperative 
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rules  of  law.  He  knew  of  the  divorce  within  six  months 
after  the  decree.  He  don't  want  her  as  a  wife.  lie  took 
no  step  until  more  than  a  year  after  he  knew  she  had  mar- 
ried again.  His  statement  that  his  only  motive  and  pur- 
pose or  desire  to  avoid  the  force  of  this  decree  is  to  reserve 
"  his  rights  to  the  boy,"  is  a  mere  pretense,  as  the  court  may 
at  any  time  make  such  order  as  to  the  boy  "  as  shall  appear 
reasonable  and  proper."    Umlauf  v.  Umlauf,  128  111.  378. 

His  pursuit  of  the  woman  is  unjust  and  cruel.  As  a  hus- 
band, he  was  unworthy  of  her  affection,  and  gave  her  no 
shelter  or  abiding  place.  The  best  reparation  of  the  wrong 
he  did  her  in  marrying  her,  is  to  let  her  alone.  If  in  any 
case  of  husband  and  wife  their,  relations  can  be  aflFected  by 
estoppel,  he  should  be  estopped  from  any  claim  upon  her. 
And  there  is  authority  that  a  divorce  absolutely  void  may 
be  upheld  by  estoppel. 

In  Kicheson  v.  Simmons,  47  Mo.  20,  an  nnconstitutional 
legislative  divorce  was  thus  sustained. 

It  is  true  that  the  question  arose  there  between  third 
jmrties,  and  only  as  to  property.  But  estoppel  in  pats  is  to 
prevent  injustice;  Bigelow  on  Estoppel,  Ch.  18;  and  no 
greater  injustice  could  be  perpetrated  under  color  of  law, 
than  to  hold  that  this  woman  is  now  the  wife  of  this  man. 

The  decree  of  the  Superior  Court  that  the  decree  of  di- 
vorce be  set  aside  and  vacated  is  reversed,  the  original  decree 
confirmed  and  the  petition  of  the  appellee  dismissed. 

The  original  decree  having  been  entered  before  Shepard, 
P.  J.,  when  in  the  Superior  Court,  he  takes  no  part  in  this 
decision. 

Mr.  Justice  Waterman. 

The  statute  under  which  the  application  of  appellee  to 
set  aside  the  decree  of  divorce  obtained  by  api)ellant  is  made, 
does  not  make  it  imperative  upon  the  court  to  set  aside  the 
decree,  although  upon  the  hearing  and  under  such  a  petition 
it  appears  that  the  decree  ought  not  to  have  been  made; 
the  statute  declares  that  upon  its  appearing  "  that  such  decree 
ought  not  to  have  been  made  against  such  defendant,  the 
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same  may  be  set  aside,  altered  or  amended  as  shall  appear 
just."     Sec.  19,  chapter  22,  R.  S. 

It  does  not  appear  just,  that  at  the  instance  of  this  de- 
fendant, who  waited  until  more  than  a  year  had  elapsed 
after  he  learned  that  his  divorced  wife  had  re-married,  and  two 
years  and  six  months  after  he  heard  of  her  divorce,  before 
he  asked  to  have  the  decree  set  aside,  and  who  declares  that 
he  has  no  intention  of  living  with  her  again  and  himself 
wants  a  divorce — it  does  not,  as  above  stated,  appear  just 
that  at  the  instance  of  this  man  the  decree  against  him  should 
be  set  aside. 

Ordinarily  there  may  be  said  to  be  three  parties  to  a  pro- 
ceeding for  divorce;  the  husband  and  wife  and  the  public; 
because  the  interests  of  all  are  to  be  affected. 

Upon  the  application  to  set  aside  the  decree  obtained 
against  appellee,  there  is  in  effect  a  fourth  party — the  second 
husband — to  whom  appellant  was  married  one  year  after  her 
divorce  from  appellee. 

lie,  certainly,  appears  to  be  entirely  innocent;  no  shadow 
of  suspicion  is  by  this  record  cast  upon  him.  It  is  not  incum- 
bent upon  parties  about  to  enter  into  the  married  state  to 
search  the  records  for  evidence  of  a  previous  marriage,  nor 
are  they  chargeable  with  notice  of  errors  and  hni)erfections 
that  may  exist  in  divorce  proceedings. 

A  court  of  equity  may  well  i)ause  before  gratifying  the 
malignity  of  one  who  wishes  to  set  aside  a  decree,  not  that 
he  may  enjoy  the  rights  it  deprived  him  of,  but  that  he  may 
be  judicially  declared  to  be  the  husband  of  one  with  whom 
he  says  he  will  not  live,  whom  he  accuses  of  both  perjury 
and  adultery,  and  from  whom  he  really  wishes  to  be  divorced. 
If  she  be  declared  to  be  still  his  wife,  he  can  not  compel  her 
to  ffo  with  him  an  inch,  to  live  Avith  him  a  moment  or  to  con- 
tribute  to  hhn  a  penny  of  her  property;  but  if  he  succeed  in 
what  he  has  undertaken  he  can  render  her  wretched,  and 
he  will  deprive  an  innocent  man  of  the  wife  with  whom  he 
is  living,  render  the  further  continuance  of  their  marital 
relations  unlawful,  break  u])  a  home,  blast  at  least  one  inno- 
cent life. 
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That  the  conduct  of  appellee  was  such  as  to,  in  this  State, 
entitle  appellant  to  a  divorce  is  clear;  while  the  fair  pre- 
ponderance of  the  evidence  is  that  she  had  been  a  resident 
of  this  State  for  more  than  a  year  prior  to  the  filing  of  her 
bill. 

Such  being  the  case  the  original  decree  should  have  been 
affirmed  upon  the  hearing  had  under  the  petition  and  answer 
of  appellee. 
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1.    Real  Estate  Broker— W/ien  Entitled  to  Commissions.— A  real      qq  ^ 
estate  broker  found  a  piirchaser  who  "  was  ready  and  willing  to  carry 
out  the  contract."    It  teas  held^  that  the  word  "  ready  "  implied  that  he 
was  able  and  wiUing  and  that  the  broker  was  entitled  to  his  commission. 

Memorandnm. — Assumpsit.  Appeal  from  the  Circuit  Court  of  Cook 
County;  the  Hon.  TnoiiAS  G.  Windes,  Judge,  presiding.  Heard  in  this 
court  at  the  October  term,  1893,  and  afQrmed.  Opinion  filed  January  11, 
1894. 

Tte  statement  of  facts  is  contained  in  the  opinion  of  the 
court. 

Osborne  Brothers  &  Burgett,  attorneys  for  appellant, 

Elbert  H.  Gary,  attorney  for  appellee. 

Mr.  Justice  Gary  delivered  the  opinion  of  the  Court. 

This  case,  tried  by  the  court  without  a  jury,  involves  only 
questions  of  fact,  unless  an  objection  to  the  alleged  want  of 
evidence  raises  a  question  of  law. 

The  testimony  is  that  Harlow  P.  Smith,  the  testator  of 
the  appellant,  retained  the  appellee,  a  real  estate  broker,  to 
sell  some  property  for  $100  per  foot;  the  appellee  to  have  as 
his  commissions,  all  that  he  could  get  over  that  price.  The 
authority  was  by  parol,  yet  the  appellee  made  a  sale  and  a 
contmct  in  writing,  for  a  price  that  gave  him  a  liberal  com, 
mission. 


268  Appellate  Courts  of  Illinois. 

Vol.  51.]  Smith  v.  Keeler. 

The  clerk  of  the  appellee  told  the  deceased  that  the  sale 
had  been  made  and  he  said  he  would  come  down  the  next 
day. 

He  came  and  the  appellee  then  told  the  deceased  the  sale 
had  been  made,  and  he  refused  to  carry  out  the  sale,  and 
this  action  is  for  the  commissions. 

Whether  the  terms  of  the  contract  as  to  time  and  other 
details  are  such  as  the  deceased  could  or  would  have  objected 
to,  is  a  question  not  in  the  case,  as  he  put  his  refusal  wholly 
upon  the  price.  If  he  had  objected  to  the  terms,  it  is  not 
improbable  that  the  purchaser  would  have  acceded  to  such 
modifications  as  the  deceased  might  have  desired.  The  pur- 
chaser testified,  '*  I  was  ready  to  carry  out  the  contract." 
"  Ready  "  implies  that  he  was  able  and  willing,  especially  as 
no  question  was  made  about  it  on  the  trial.  Grouse  v. 
Rhodes,  50  111.  App.  121;  1  Chit.  PI.  330;  Morton  v.  Lamb,  7 
D.  &  E.  125;  Rawson  v.  Johnson,  1  East,  203. 

When  the  appellee  rested,  the  counsel  of  the  appellant 
said  "  I  have  no  witnesses,"  and  the  court  proceeded  to  express 
an  opinion  on  the  case,  and  having  done  so  to  the  extent  of 
five  sentences,  the  appellant  then  offered  to  put  in  evidence 
a  bill  filed  by  her,  to  remove  the  contract,  which  had  been 
recorded,  as  a  cloud  upon  her  title,  to  which  the  court  said, 
**  It  is  too  late,"  and  the  appellant  excepted. 

Whether  it  was  too  late  is  unimportant.  Holding,  as  we 
do,  that  making  the  sale  and  the  contract — though  unau- 
thorized not  objected  to — entitled  the  appellee  to  commis- 
sions, whatever  the  appellant  did  was  indifferent  to  the 
appellee,  and  besides,  the  offer  of  the  chancery  proceedings 
was  unaccompanied  by  any  offer  to  show  expense  or  trouble 
in  connection  therewith.    Affirmed. 

Mr.  Justice  Waterman. 

Appellee  did  not  become  entitled  to  commissions  by  mak- 
ing a  contract  of  sale,  the  terms  of  which  were  not  such  as 
his  principal  had  authorized;  nor  did  the  failure  of  his  prin- 
cipal to  specifically  object  to  the  unauthorized  terms  entitle 
appellee  to  commissions;  only  by  an  assent  to  the  sale  as 
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made,  or  by  availing  himself  of  what  appellee  had  done, 
could  appellee's  principal  have  become  liable  to  pay  commis- 
sions; his  principal  neither  assented  to  nor  obtained  any  bene- 
fit from  what  appellee  did. 


Cook  T.  Haussen  et  al« 

1.  Evidence— Jrrefetyan^,  Properly  ^ajcZtided.— Evidence  having  no 
apparent  relevancy  to  the  matter  in  controversy  is  properly  excluded 
i^ere  there  is  no  statement  as  to  what  the  party  offering  it  expects  to 
prove. 

Memorandnm. — Assumpsit.  Appeal  from  the  Circuit  Court  of  Cook 
County;  the  Hon.  Francis  Adams,  Judge,  presiding.  Heard  in  this 
court  at  the  October  term,  1893,  and  affirmed.  Opinion  filed  Decem- 
ber 21,  1893. 

The  statement  of  facts  is  contained  in  the  opinion  of  the 
court. 

Max  Robinson,  attorney  for  appellant. 

Frank  J.  Crawford,  attorney  for  appellees. 

Mr.  Justice  Gary  delivered  the  opinion  of  the  Court. 

The  appellant  sued  the  appeUees  for  work  and  materials 
furnished,  as  he  says,  upon  their  promise  to  pay  for  it. 

The  appeUees  had  a  contract  for  building  a  house ;  sub-let 
a  portion  of  it  to  one  Schultz,  who  sub-let  a  part  of  his  con- 
tract to  the  appellant.  The  appellant  had  done  a  portion  of 
the  work  under  his  contract,  and  been  paid  for  such  portion, 
partly  if  not  wholly,  by  Schultz.  Schultz  died,  and  the  ap- 
pellant's case  is  that  the  appellees  promised  that  they  would 
pay  him  if  he  would  complete  his  contract  with  Schultz. 

This  the  appellees  denied,  and  upon  conflicting  testimony, 
given  more  than  seven  years  after  the  work  was  finished, 
the  court  trying  the  case  without  a  jury  decided  against  the 
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appellant.  We  can  not  say  that  the  judge  did  not  come  to 
the  right  conclusion. 

Another  sub-contractor  under  Schultz,  was  a  %vitness  for 
the  ap|)ellant,  and  was  asked :  "  What  was  said  by  Mr. 
Ilaussen  to  you  with  reference  to  that  work  then?"  and 
"Did  Mr.  Ilaussen  ever  pay  you  anything  on  your  con- 
tract ? " 

To  the  refusal  b}^  the  court  to  permit  those  questions  to  be 
answered,  the  appellant  excepted. 

It  would  be  a  sufficient  answer  to  the  exceptions  that  the 
appellant  made  no  statement  of  what  he  ex]:)ected  to  prove. 
Gaflield  v.  Scott,  33  111.  App.  317;  and  see  C.  &  A.  K.  R.  v. 
Shenk,  131  111.  283. 

But  if  it  was  expected  that  the  Witness  would  say  that 
Ilaussen  did  promise  to  pay  and  did  pay  the  witness,  that 
would  be  no  corroboration  of  the  appellant's  claim  of  a 
like  promise  to  him.     The  judgment  is  affirmed. 


61~27i5| 

j58«64i|    Ryerson  &  Son  v.  Smithy  Assignee  of  the  Porter  Boiler 


^^1^  ,270  Manufacturing  Co. 

1.  Mechanics'  Lmss-^ConstmcHon  of  tJie  Statute,— The  29th  section 
of  the  statute,  Ch.  82,  entitled  Liens«  gives  a  lien  to  one  who  furnishes 
materials.  Section  80  of  the  same  requires  a  notice  to  the  owner  from 
the  one  who  does  so.  Section  38  enacts  that  *'  No  claim  shall  be  a  lien 
under  section  29,  except  so  far  as  the  owner  may  be  indebted  to  the  con- 
tractor at  the  time  of  giving  such  notice.** 

2.  Assignments  fob  the  Benefit  of  Creditors  —  Effect  upon 
Mechanics"  Liens, — Section  11  of  the  act  concerning  assignments  enables 
the  assignee  **  to  sue  for  and  recover*' in  his  o^na  name  "everything 
belonging'*  to  the  estate  of  the  assignor;  the  legal  title  of  choses  in  action 
of  the  assignor  must  therefore,  by  the  assignment,  vest  in  the  assignee, 
and  the  owner  is  no  longer  indebted  to  the  contractor. 

Memorandnm.— Assignment  for  the  benefit  of  creditors.  Appeal  from 
the  County  Court  of  Cook  County;  the  Hon.  Frank  Scales,  Judge,  pre- 
siding. Heard  in  this  court  at  the  October  term,  1893,  and  affirmed. 
Opinion  filed  December  21,  1898. 
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Ryerson  &  Son  v.  Smith. 

The  statement  of  facts  is  contained  in  the  opinion  of  the 
court. 

EuNNELLs  &  BuRBY  and  Arthur  Ryerson,  attorneys  for 
appellant. 

Hamline,  Scott  &  Lord,  attorneys  for  appellee. 

Mr.  Justice  Gary  delivered  the  opinion  of  the  Court. 

I  write  the  opinion  of  the  majority  of  the  court,  which  is 
in  accord  with  all  the  direct  authority  upon  the  subject,  but 
which  I  believe  to  be  wrong;  and  as  the  authorities  are  all, 
save  one  in  the  second  district — Nesbitt  v.  Dickover,  22 
111.  App.  140  —  from  other  States,  we  are  not  bound  to 
follow  them. 

The  appellant  is  a  corporation  and  the  appellee  is  the 
assignee  for  the  benefit  of  creditors  of  the  Porter  Boiler 
Mfg.  Co.,  the  assets  being  administered  under  the  direction 
of  the  County  Court. 

The  Boiler  Co.  was  a  contractor  for  the  erection  of 
structures  of  very  considerable  cost,  and  the  appellant  as  a 
sub-contractor,  furnished  the  Boiler  Co.  with  materials 
therefor  to  the  amount  of  over  $3,500.  While  the  struct- 
ures were  being  erected  the  Boiler  Co.  made  the  assign- 
ment to  the  appellee,  and  he,  under  the  order  of  the  County 
Court,  completed  them.  The  materials  furnished  by  the 
appellant  wei^e  all  supplied  before  the  assignment,  but  the 
notices  by  the  appellant  to  the  ovmers  of  the  structures  for 
whom  they  were  erected,  were  not  given  until  after  the 
assignment.  No  statement  of  facts  in  more  minute  detail 
is  necessary,  as  the  single  question  in  the  case  is :  Does  the 
assignment  cut  oflf  the  claim  of  the  appellant,  under  the 
mechanics'  lien  law,  upon  the  owners  ? 

The  29th  section  of  the  statute,  Ch.  82,  Liens,  gives  alien 
to  one  who  furnishes  materials.  Section  30  requires  a 
notice  to  the  owner  from  the  one  who  does  so.  Section  33 
enacts  that  "  No  claim  *  *  *  ghall  be  a  lien  under  sec- 
tion 29    *    *    *    except  so  far  as  the  owner  may  be 
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indebted  to  the  contraxitor  at  the  time  of  giving  such 
notice,"  with  other  provisions  not  applicable  to  this  case. 

Section  11  of  the  act  concerning  assignments  enables  the 
assignee  "  to  sue  for  and  recover  "  in  his  own  name  "every- 
thing belonging  "  to  the  estate  of  the  assignor.  The  legal 
title  of  choses  in  action  of  the  assignor  must  therefore,  by 
the  assignment,  vest  in  the  assign<3e,  and  the  owner  is  no 
longer  indebted  to  the  contractor. 

Upon  this  ground,  in  effect,  all  the  cases  are  based,  though 
some  of  them  are  cases  in  which  only  an  equitable  title 
passed,  or  the  fund  was  attached  by  garnishee  process.  Nes- 
bitt  V.  Dickover,  mtpra;  Craig  v.  Smith,  37  N.  J.  Law,  549; 
Kulp  V.  Chamberlain,  31 N.  E.  Rep.  376;  Dorestan  v.  Kreig,  66 
Wis.  604;  Hall  v.  Banks,  79  Wis.  229;  Copeland  v.  Manton, 
22  Ohio  St.  398. 

So  far  as  we  have  access  to  the  legislation  in  this  State,  it 
manifests  a  policy  that  those  who  contribute  to  an  increased 
value  of  real  property  by  labor  or  materials  should  have  a 
lien  upon  the  property.  That  "derogation  of  the  common 
law"  and  "strict  construction"  have  been  obstacles  to 
carrying  out  that  policy,  seems  not  a  far-fetched  conclusion. 

My  own  opinion  is  that  the  words  in  section  33  "  may  be 
indebted  to  the  contractor, "  should  be  read  as  meaning 
"  indebted  upon  the  contract." 

The  judgment  of  the  County  Court  to  the  contrary  is 
affirmed. 


Sebastian  v.  Hill  et  al. 

1.  Tenancies— ^om  Monih.  to  Month — Implication  from  Payment 
of  Rent, — From  the  occupation  and  payment  of  monthly  rent  the  law 
creates  a  tenancy  from  month  to  month. 

Mem  or  and  nm. — Action  for  rent.  Appeal  from  the  Circuit  Court  'of 
Cook  County;  the  Hon.  Richard  S.  TuTraix,  Judge,  presiding.  Heard 
in  this  court  at  the  October  term,  1898.  Beversed  and  remanded. 
Opinion  filed  December  21,  1898. 
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The  statement  of  facts  is  contained  in  the  opinion  of  the 
court. 


Jesse  Holdom,  attorney  for  appellant. 

■ 

P.  McHuGH,  attorney  for  appellees. 

Mb.  Justice  Gaby  delivered  the  opinion  op  the  Court. 

The  appellees  sued  the  appellant  for  rent  accruing  after 
November,  1890.  The  appellant  quit  in  October  and  paid 
the  rent  for  November.  The  only  contest  is  whether  the 
appellant  was  tenant  from  month  to  month  or  by  the  year. 

The  parties  had  a  conversation  about  the  rent  which  Hill 
testified  terminated  in  an  agreement  that  the  appellant 
would  take  a  lease  for  three  years,  but  if  after  one  year  the 
appellant,  who  was  in  the  service  of  the  Rock  Island  road, 
should  be  removed  from  service  in  Chicago,  then  the  lease 
should  become  invalid.  Hill  then  sent  to  the  appellant, 
after  he  had  moved  into  the  house,  a  lease  for  three  years, 
from  October  1,  1889,  containing  this  clause : 

"  It  is  expressly  understood  and  agreed  by  and  between  the 
parties  hereto  that  if  said  John  Sebastian,  being  now  con- 
nected with  the  Chicago,  Rock  Island  &  Pacific  Railroad 
Company,  shall  by  reason  of  his  connection  with  said  com- 
pany be  obliged  to  remove  from  said  city  of  Chicago,  notice 
of  this  shall  be  given  by  the  said  party  of  the  second  part 
to  the  said  party  of  the  first  part,  and  this  lease  shall  then 
terminate  at  the  end  of  the  fiscal  vear  in  which  said  notice 
shall  be  given." 

Sebastian  returned  the  lease  with  this  letter : 

"  Chicago,  Dec.  14,  1889. 
Me.  J.  J.  Hill,  Chicago,  HI. 

jDear  Sir:  1  am  sorry  to  have  bothered  you  regarding 
the  payment  6t  last  month's  rent,  but  absence  in  California 
prevented  the  payment  of  same.  I  send  you  by  bearer 
$70  for  rent  during  the  month  of  December,  and  return 
herewith  lease  for  my  house,  which,  if  you  will  have  re- 
arranged, leaving  out  the  clause  regarding  my  employment 

Vol.  LI  IS 
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with  the  company,  I  will  be  glad  to  sign  same,  and  I  will 

prefer  to  have  it  in  that  way.    Make  the  lease  up  to  the 

end  of  the  year  from  the  time  I  occupy  the  house.    I  trust 

this  will  be  satisfactory. 

John  Sebastian." 

Then  Hill  went  to  Sebastian ;  got  angry;  would  not  make 
the  lease  as  Sebastian  wanted  it ;  and  went  away  saying, 
"  I  shall  hold  you  for  that  rent  and  that  is  all  there  is  to  it." 

It  is  clear  enough  that  the  only  contract  between  these 
parties  which  the  law  can  enforce,  is  the  contract  which  the 
law  will  imply  from  their  conduct.  The  lease  sent  was  not 
such  as  Ilill  said  was  agreed  upon.  The  word  "  fiscal "  has 
no  meaning  in  the  connection  in  which  it  is  used,  and  with 
Hill's  definition  of  it,  "  from  October  to  October,"  the  lease 
could  not  "  become  invalid  "  at  any  other  time  than  the  end 
of  some  month  of  September  or  October. 

Whatever  might  be  the  effect  of  the  letter  if  Hill  had 
accepted  its  terms,  no  contract  can  be  made  out  of  it,  as  it 
takes  two  to  make  a  bargain. 

From  the  occupation  and  payment  of  monthly  rent  the 
law  creates  a  tenancy  from  month  to  month.  Creighton  v. 
Sanders,  89  111.  543;  Warner  v.  Hale,  65  111.  395. 

This  result  is  fatal  to  the  appellees'  case,  and  the  judg- 
ment is  reversed  and  the  cause  remanded. 


Thorn  T.  Hess. 

1.  Short  Cause  Calendab— Discretion  of  the  Court— It  is  discre- 
tionary with  the  court  to  stop  the  trial  of  a  cause  on  the  short  cause  cal- 
endar after  more  tlian  an  hour  has  been  consumed  in  its  triaL 

2.  Compromise — Offers  of,  not  Binding. — Offers  of  compromise  do  not 
bind;  but  admissions  or  statements  of  the  facts  are  evidence,  though 
made  in  an  endeavor  to  effect  a  settlement 

MemorandniiL — ^Assumpsit  Appeal  from  the  Superior  Court  of  Cook 
County;  the  Hon.  James  Goooin,  Judge,  presiding.  Heard  in  this  court 
at  the  October  term,  1893,  and  aiBrmed  in  part.  Opinion  filed  February 
IB,  1894. 
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The  statement  of  facts  is  contained  in  the  opinion  of  the 
court.    ' 

William  Brace,  attorney  for  appellant;  Defeees,  Brace 
&  Bitter,  of  counsel. 

J.  M,  Hess,  attorney  for  appellee;  Stapp  &  Arnold,  of 
counseL 

Mr.  Justice  Gary  delivered  the  opinion  of  the  Court. 

This  action  is  for  the  value  of  a  trunk  and  contents,  lost 
from  the  wagon  of  the  appellant,  as  the  appellee  was  about 
to  depart  on  a  journey  the  day  after  her  wedding. 

The  case  was  tried  on  a  short  cause  calendar,  and  one  of 
the  errors  assigned  is  that  the  court  kept  on  with  the  trial, 
against  repeated  objections  by  the  appellant,  after  more  than 
an  hour  had  been  taken.  If  the  discretion  of  the  court  as  to 
stopping  the  trial  is  to  be  controlled  in  any  case,  it  would 
not  be  where  it  appeared  that  the  defense  had  been  unduly 
protracted. 

The  instructions  for  the  appellee  are  faulty  in  assuming 
that  the  appellant  was  a  common  carrier,  but  it  is  so  clear 
that  he  was,  if  we  apply  our  common  knowledge,  as  a  jury 
would  and  ought  to  do,  of  usual  business  methods,  that  the 
faults  may  be  disregarded. 

But  one  instruction  is  erroneous.  In  the  interviews 
between  the  appellant  and  the  husband  of  the  appellee  acting 
for  her,  after  the  loss,  as  to  paying  for  the  trunk  and  con- 
tents, an  inventory  was  presented  to  the  appellant,  amount- 
ing to  $262.20,  which  evidence  tended  to  show  was  made  by 
the  husband,  dictated  by  the  appellee.     The  instruction  is : 

**  The  jury  are  instructed  that  any  evidence  in  reference  to 
the  value  of  the  trunk  and  its  contents,  which  was  the  result 
of  any  conversation  in  reference  to  a  settlement  or  compro- 
mise between  the  plaintiff  and  the  defendant  of  the  matter 
of  controversy,  is  incompetent,  and  shall  not  be  considered 
by  you  in  determining  the  value  of  the  said  trunk  and  its 
contents." 
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Oflfers  of  compromise  do  not  bind;  but  admissions  or  state- 
ments of  the  facts  are  evidence,  though  made  in  an  endeavor 
to  eflfect  a  settlement.    1  Greenleaf,  Ev.,  Sec.  192. 

This  error,  however,  only  aflFects  the  amount  of  the  ver- 
dict, and  the  appellee  having  remitted  from  the  judgment 
of  $350  the  excess,  the  judgment  will  be  affirmed  for  $262.20, 
at  the  cost  of  the  appellee.    Affirmed  in  part. 

Opinion  of  Mb.  Justice  Gary  on  petition  fob  beheabing. 

We  omitted  to  notice  in  the  original  opinion  the  alleged 
error  in  denying  a  motion  in  arrest  of  judgment.  The  case 
was  commenced  by  John  M.  and  Luvenia  Hess.  All  the 
pleadings  remain  so.  At  the  trial  an  order  was  made  thus : 
"  On  motion  of  plaintiflPs  attorney  it  is  ordered  that  all 
papers  and  proceedings  in  said  cause  be,  and  are  hereby 
amended  by  discontinuing  as  to  the  co-plaintiff,  J.  M.  Hess." 
Inartificial  as  this  may  be,  the  objection  that  no  change  was 
made  in  the  pleadings  is  purely  technical,  and  if  Sec.  6  of 
Chap.  7,  K.  S.,  is  to  have  any  effect,  should  be  disregarded. 

It  is  not  like  Ogden  v.  Town  of  Lake  View,  121  111.  422, 
where  leave  to  introduce  a  substantial  matter  was  granted, 
but  never  acted  upon.  Here,  so  far  as  the  pleadings  can  be 
affected  by  an  order  of  record,  the  amendment  is  made.  We 
have  hitherto  disregarded  similar  objections.  Bensley  v. 
Brockway ,  27  111.  App.  41 0;  Wis.  Cent.  Ry.  v.  Weiczorck, 
No.  4796,  last  term.    Petition  denied. 


Frost  et  al.  v.  Band^  McNally  &  Co. 

i.  Building  Contract— ^rc/it<ccf'«  Certificate, — ^Under  a  contract 
between  parties  for  the  erection  of  a  building  providing  that  payment 
was  to  be  made  upon  the  presentation  of  a  certificate  signed  bj  the  arch«^ 
itect,  it  was  hddy  that  if  the  architect  refuses  to  act  upon  matters  left  to 
his  decision  imder  the  contract,  then  such  certificate  ceases  to  be  a  con- 
dition precedent. 

Memorandam. — Assumpsit.    In  the  Circuit  Court  of  Cook  County;  the 
Hon.  Frank  Baker,  Judge,  presiding.    Declaration  on  the  common 
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counts;  motion  to  exclude  plaintiffs  testimony  Sustained;  plaintiff 
appeals.  Heard  in  this  court  at  the  Qctober  term,  1898.  Beversed  and 
remanded.    Opinion  filed  November  27,  1898. 

The  statement  of  facts  is  contained  in  the  opinion  of  the 
court. 

Wallace  Heckman  and  Jab.  G.  Elsdon,  attorneys  for 
appellants. 

Appellee's  Brief,   Geo.  L.  Paddock  and  H.  T.  Gilbert, 

Attorneys. 

It  has  been  repeatedly  held  that  under  such  a  contract  as 
that  in  controversy  the  obtaining  and  presentation  of  the 
architect's  certificate  are  conditions  precedent  to  any  right 
of  recovery.  Mills  v.  Weeks,  21  111.  561;  McAuley  v.  Car- 
ter, 22  111.  53;  Downey  v.  O'Donnell,  86  111.  49;  Packard  v. 
VanSchoick,  58  111.  328;  Badger  v.  Kerber,  61  111.  79;  Korf 
V.  Lull,  70  111.  520;  Coey  v.  Lehman,  79  111.  173;  Downey  v. 
O'Donnell,  92  111.  559;  BaxSney  v.  Childs,  120  111.  ISl;  Ver- 
mont  St.  Church  v.  Brose,  104  111.  215;  Michaelis  v.  Wolf, 
136  m.  68. 

The  parties,  by  their  contract,  have  made  the  architect  an 
umpire  or  arbitrator  to  settle  all  disputes  and  differences 
growing  out  of  their  contract,  and  the  payment  should  only 
be  made  on  his  certificate  that  monev  was  due  under  the 
agreement.  Having  made  the  agreement,  they  must  be 
governed  by  it,  unless  the  architect  should  act  in  bad  faith, 
refuse  to  act,  become  incapacitated  to  act,  or  be  prevented 
by  some  unforeseen  or  uncontrollable  cause.  Fowler  v. 
Deckman,  84  111.  130. 

Mr.  Justice  Gary  delivered  the  opinion  of  the  Court. 

The  appellants  were  contractors  for  the  ornamental  iron 

work  for  a  magnificent  building  erected  by  the  appellee  — 

a  corporation  —  in  the  city  of  Chicago.     They  sued  for 

money  which  they  claimed  was  due,  having  completed  their 

contract. 

The  case  is  very  voluminous,  but  the  question  for  us  is  in 
a  small  compass. 
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The  contract  betAveen  the  parties  was  the  usual  one  to 
pay  "  upon  the  presentation  of  certificates  signed  by  the  " 
architects,  and  as  the  architects  would  not  give  the  certifi- 
cates, the  court  held  that  the  appellants  had  no  case.  That 
under  such  contracts  architects'  certificates  are  conditions 
precedent  to  payment,  is  no  better  settled  than  is  the  excep- 
tion that  if  the  architects  refuse  to  act  upon  the  matters  left 
to  their  decision,  then  such  certificates  cease  to  be  condi- 
tions precedent.    Fowler  v.  Deakman,  84  111.  130. 

The  appellants  were  delayed  by  other  contractors  whose 
work  preceded  that  of  the  appellants.  The  contract  pro- 
vided that "  the  owners  may  at  any  time  make,  or  require  to 
be  made,  any  alterations  in  the  plans,  material  or  workman- 
ship that  said  owners  may  deem  proper,  without  annulling 
or  invalidating  this  agreement;  and  in  case  of  any  such 
alteration  or  deviations  from  the  plans  or  specifications,  in- 
volving an  increased  or  diminished  expense  in  the  parts  so 
altered,  the  amount  thereof  to  be  allowed  to  the  contractors 
or  owners  shall  be  such  as  may  be  equitable  and  just;  and 
in  case  such  alterations  and  deviations  require  additional 
time  for  execution,  a  fair  and  reasonable  amount  shall  be 
added  to  the  time  stipulated  for  the  completion  of  the  said 
building,  as  set  forth  in  the  specifications.  Should  delays 
be  caused  by  other  contractors  to  the  positive  hindrance  of 
the  contractors  hereto,  a  just  and  proper  amount  of  extra 
time  shall  be  allowed  by  the  architects,  provided  said  con- 
tractors shall  have  given  written  notice  to  the  architects  at 
the  time,  of  ^uch  hindrance  or  delay." 

The  appellants  gave  the  notice  as  thus  required,  but  the 
architects  did  nothing  in  pursuance  of  the  power  conferred 
upon  them. 

Another  provision  of  the  contract  was  that  "  in  case  the 
parties  shall  fail  to  agree  as  to  the  true  value  of  extra  or 
deducted  work,  or  the  amount  of  extra  time,  the  decision  of 
the  architects  shall  be  final  and  binding;  the  same  in  case 
of  any  disagreement  between  the  parties  relating  to  the  per- 
formance of  any  covenant  or  agreement  herein  contained." 

The  contract  also  provided :    "  It  is,  however,  mutually 
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covenanted  and  agreed  that  all  damages  for  delay  as  men- 
tioned in  the  specifications  shall  be  deducted  from  the  con- 
tract price  as  liquidated  damages." 

The  specifications  referred  to  declare  that  the  work  should 
be  finished  on  or  before  the  16th  day  of  March,  1890,  and 
provided  damages  for  delay  in  the  following  terms : 

"  And  to  secure  the  Avork  at  the  time  and  in  the  manner 
specified,  it  is  hereby  declared  and  set  forth  that  the  dam- 
ages arising  from  the  non-fulfillment  of  this  contract  shall 
be  $200  for  each  day  the  work  remains  uncompleted  after 
above  date,  which  sum  of  damages  shall  be  deducted  from 
contract  price  as  liquidated." 

It  is  undisputed  that  the  appellants  did  all  that  the  con- 
tract required  of  them,  but  the  work  was  not  completed 
until  August,  1890.  The  unpaid  portion  of  the  contract 
price  and  extras  is  $10,588.53.  In  October,  1890,  the  appel- 
lants undertook  to  obtain  from  the  architects  a  final  certifi- 
cate, and  it  was  the  opinion  and  understanding  of  all  parties 
then,  that  the  architects  had  authority  to  certify  what  was 
the  true  amount  that  remained  unpaid,  but  the  architect 
held  that  it  was  also  his  duty  to  pass  upon  all  claims  that 
the  parties  had  against  each  other,  including  their  respective 
claims  for  damages;  on  the  one  hand  to  the  appellants  for 
being  delayed  by  other  contractors,  and  on  the  other  hand 
to  the  appellee  for  delay  in  the  completion  of  the  work.  In 
this  opinion  of  the  architect  the  court  seems  to  have  con- 
curred and  made  it  the  ground  of  decision. 

Acting  upon  this  view  of  his  duty,  the  architect  refused 
to  give  to  the  appellants  any  certificate  except  such  a  one  as 
should  be  a  final  certificate  of  the  amount  due,  if  any,  to  the 
appellants,  after  taking  into  account  all  claims  for  damages 
either  way.  Not  being  willing  to  submit  the  claims  for 
damages  to  the  decision  of  the  architect,  the  appellants 
brought  this  suit. 

A  question  is  made  whether,  when  the  appellants  gave 
notice  that  they  were  delayed  by  other  contractors,  the 
architects  should  then  have  fixed  the  amount  of  extra  time 
to  be  allowed,  or  might  fix  it  at  the  close  of  the  work;  but 
in  the  view  we  take  of  the  case,  that  question  is  unimpor- 
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tant.  If  the  architect  was  in  point  of  law  right  in  his  view 
of  his  duty,  the  appellants  can  not  recover;  if  he  was  wrong, 
the  whole  controversy  is  open  for  judicial  determination  on 
the  aotual  merits  between  the  parties. 

The  appellee  quotes  from  Fowler  v.  Deakman,  84  111.  130 : 

"  The  parties,  by  their  contract,  have  made  the  architect  an 
umpire  or  arbitrator  to  settle  all  disputes  and  differences 
growing  out  of  their  contract,  and  the  payment  should  only 
be  made  on  his  certificate  that  money  was  due  under  the 
agreement.  Having  made  the  agreement,  they  must  be  gov- 
erned by  it,  unless  the  architect  should  act  in  bad  faith, 
refuse  to  act,  become  incapacitated  to  act,  or  be  prevented 
by  some  unforeseen  or  uncontrollable  cause." 

In  that  case  the  contract  provided  that  the  architect 
should  be  the  umpire  or  arbitrator  to  settle  all  disputes  be- 
tween the  parties  to  the  contract,  and  that  his  decision  should 
be  binding  and  conclusive.  There  is  nothing  equivalent  to 
that  in  the  contract  between  these  parties. 

The  value  of  extra  or  deducted  work,  the  amount  of  extra 
time,  items  which  were  left  to  the  architects,  do  not  em- 
brace damages  to  be  allowed  for  any  cause;  and  the  further 
cause  of  any  disagreement  between  the  parties  relating  to 
the  performance  of  any  covenant  or  agreement,  may  make 
their  decision  binding  on  the  question  whether  there  has  or 
has  not  been  such  performance,  but  not  as  to  the  reparation 
for  non-performance.  It  was  no  part  of  the  duty  of  the 
architect  to  keep  an  account  and  "  ascertain  and  allow  pay- 
ments made  by  the  owner  to  the  contractor."  Mills  v. 
Weeks,  21  lU.  661. 

This  court  is  already  committed  to  the  position  that  the 
language  used  in  the  contract  between  these  parties  did  not 
submit  questions  of  damages  to  the  decision  of  the  architect. 
Nelson  v.  Pickwick,  30  111.  App.  333. 

It  follows  that  the  refusal  of  the  architect  to  decide  upon 
questions  within  his  authority,  unless  the  appellants  sub- 
mitted also  questions  not  within  his  authority,  was  such  an 
act  as  dispensed  with  the  necessity  of  presenting  his  cer- 
tificate.    The  case  should  have  been  left  to  the  jury. 

The  judgment  is  reversed  and  the  cause  remandecL 
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Gregg  V.  Savage. 

1.  Garnishment — The  Term  Defined, — A  garnishment  is  an  attach- 
ment of  the  effects  of  the  debtor  in  the  hands  of  the  garnishee,  creating 
no  lien  uix)n  anything,  but  holding  the  garnishee  to  a  personal  liability. 

3.    Garnbhbcbnt — Affected  by  Assignments, — ^As  between  the  parties, 

an  assignment,  without  notice  by  the  assignee  to  the  holder  of  the  fund,     ^ 

takes  effect  and  has  precedence  of  subsequent  garnishments  against  the       ^  ^ 
assignor.  i  51   m 

8.  Garnishment— 4/f6c^ed  by  Assignment  of  the  Fundr—Illmtrc^  \  80  »42 
tion, — ^Under  the  following  assignment—**  For  value  received,  I,  John  Q. 
Savage,  do  hereby  assign,  transfer  and  set  over  to  William  M.  Gregg  of 
Chicago,  Illinois,  and  to  his  heirs  and  assigns,  all  my  interest  in  certain 
claims  and  demands  in  favor  of  George  W.  Savage  against  the  First 
National  Bank  of  Monmouth.  Illinois,  for  the  recovery  of  which  suit  has 
been  brought  in  the  name  of  said  George  W.  Savage  for  my  use  in  the 
Circuit  Court  of  the  United  States  for  the  Northern  District  of  Illinois.  ^ 

My  interest  aforesaid  hereby  assigned  is  more  particularly  specified  in  a 
certain  writing  executed  by  said  George  W.  Savage  and  myself,  whereby 
Dent,  Black  Sc  Cratty  Bros,  were  retained  to  conduct  legal  proceedings 
to  recover  the  moneys  due  said  George  W.  Savage,  and  the  said  Dent, 
Black  &  Cratty  Bros,  are  hereby  requested  to  recognize  said  William 
M.  Gregg  as  my  assignee,  and  to  give  full  effect  hereto  in  his  behalf, 
placing  him  in  my  stead  as  to  any  moneys  which  may  under  said  agree- 
ment become  due  to  me  at  any  time  hereafter " — it  vkls  held  that 
Messrs.  Dent,  Black  &  Cratty  Bros,  were  not  liable  as  garnishees. 

Memorandam. — Garnishment  and  interpleader.  AppeiU  from  the 
Circuit  Court  of  Cook  County;  the  Hon.  Richard  S.  Tuthill,  Judge, 
presiding.  Heard  in  this  court  at  the  October  term,  1898.  Reversed  and 
remanded.    Opinion  filed  January  11,  1894. 

The  statement  of  facts  is  contained  in  the  opinion  of  the 
court. 

Appellant's  Brief,  Eeed,   Brown  &  Allen,  Attorneys. 

A  chose  in  action  is  capable  of  equitable  assignment.  The 
test  is  whether  the  assignor  has  entirely  parted  with  his 
interest  in  the  thing  assigned.  Watson  v.  Smith,  14  S.  E. 
Rep.  640;  Sykes  v.  S.  N.  B.,  49  N.  W.  Rep.  1058;  McDan- 
iel  V.  Marvel,  27  Pac.  Rep.  952;  Lanigan  v.  Bradley,  24 
Atlantic  Rep.  505;  Koch  v.  Quick,  29  111.  App.  535;  F.  W. 
B.  V.  Ottawa,  23  Pac.  Rep.  485;  Phillips  v.  EdsaU,  127  lU. 
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547;  Glover  v.  Well,  40  111.  App.  350;  Home  v.  Booth,  22 
111.  App.  385;  Carr  v.  Waugh,  23  111.  418;  Perkins  v, 
Iladsell,  50  111.  216;  Morris  v.  Klancy,  51  lU.  451. 

Nor  is  the  chose  in  action  so  equitably  assigned  liable  to 
garnishment.  Dressor  v.  McCord,  96  111.  389;  Chatroop  v. 
Borgard,  40  111.  App.  279;  Carr  v.  Waugh,  28  111.  418; 
May  V.  Baker,  15  111.  89;  Webster  v.  Steele,  75  111.  545. 

John  M.  Hamilton,  attorney  for  appellee. 

Mr.  Justice  Gary  delivered  the  opinion  op  the   Court. 

Frank  W.  Harding  summoned  Messrs.  Dent  &  Black, 
attorneys  at  this  bar,  as  garnishees,  under  a  judgment  he 
had  against  Savage. 

They  answered    that    they  held   $1,809.11,   which   was 

claimed  by  the  appellant.     He  intervened,  claiming  under 

an  assignment  as  follows : 

"Chicago,  May  6th,  1885. 

For  value  received,  I,  John  Q.  Savage,  do  hereby  assign, 
transfer  and  set  over  to  William  M.  Gregg,  of  Chicago,  Illi- 
nois, and  to  his  heirs  and  assigns,  all  my  interest  in  certain 
claims  and  demands  in  favor  of  George  W.  Savage  against 
the  First  National  Bank  of  Monmouth,  Illinois,  for  the 
recovery  of  Avhich  suit  has  been  brought  in  the  name  of  said 
George  W.  Savage  for  my  use  in  the  Circuit  Court  of  the 
United  States  for  the  Northern  District  of  Illinois.  My 
interest  aforesaid  hereby  assigned  is  more  particularly  spec- 
ified in  a  certain  writing  executed  by  said  George  W.  Savage 
and  myself,  whereby  Dent,  Black  &  Cratty  Bros,  were 
retained  to  conduct  legal  proceedings  to  recover  the  moneys 
due  said  George  W.  Savage;  and  the  said  Dent,  Black  & 
Cratty  Bros,  are  hereby  requested  to  recognize  said  William 
M.  Gregg  as  my  assignee,  and  to  give  full  effect  hereto  in 
his  behalf,  placing  him  in  my  stead  as  to  any  moneys  which 
may  under  said  agreement  become  due  to  me  at  any  time 

hereafter. 

J.  Q.  Savage,     [l.  s.]  " 

The  pleadings  are  voluminous,   ending  in  a  judgment 

against  the  appellant  on  a  demurrer  sustained  to  his  last 
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amended  petition  asserting  his  claim,  but  the  only  question 
for  us  to  decide  arises  on  the  effect  of  this  assignment. 

The  petition  s&ows  abundant  consideration  for  the  assign- 
ment, and  if  a  subsequent  promise  by  Gregg  to  pay  part  of 
the  money,  when  received,  to  the  wife  of  Savage,  be  a  mat- 
ter of  which  Harding,  as  a  creditor  of  Savage,  can  take 
advantage,  it  must  be  upon  circumstances  not  appearing  on 
this  record;  for  if  Gregg  be  entitled  to  the  money,  he  may 
do  what  he  will  with  it,  and  do  no  wrong  to  Harding. 

Messrs.  Dent,  Black  &  Cratty  Bros.,  as  attorneys,  were 
retained  in  the  suit  mentioned  in  the  assignment  upon  the 
terms  "  that  all  moneys  collected  in  the  matter  should  pass 
through  the  hands  of  said  attorneys;  and  on  the  refunding 
to  them  of  any  advances  made  by  them  and  said  John  Q. 
Savage  for  legal  expenses,  traveling  expenses,  stenographer's 
fees  and  charges  for  printing,  and  also  after  retaining  the 
contingent  fee  allowed  to  said  attorneys,  they  were  to  divide 
the  excess  in  collection  between  John  Q.  Savage  and  George 
W.  Savage  equally." 

Clearly,  under  those  terms  there  was  a  possibility  that 
money  might  come  to  the  hands  of  the  attorneys  which,  as 
between  them  and  John  Q.  Savage,  would  be  a  definite  sum, 
and  in  which  he  alone  would  have  any  interest.  For  that 
sum,  when  in  their  hands.  Savage  might  maintain  an  action 
if  they  would  not  pay  it  over. 

An  assignment  of  it  was  not  an  assignment  of  a  part  of 
a  fund,  (though  as  such  it  would  be  good  in  equity — Phillips 
v.  Edsall,  127  111.  535),  but  of  the  whole  fund  that  might 
accrue  to  John  Q.  Savage;  and  the  fact  that  it  was  to  be 
separated  from  a  larger  sum,  part  of  which  was  to  go  to 
another  person,  in  no  way  affected  the  individuity  of  the 
part  that  John  Q.  Savage  was  to  have.  Such  an  expectancy 
is  assignable,  1  Am.  &  Eng.  Ency.  of  Law,  title  Assign- 
ments, p.  826;  Bispham,  Equity,  Sec.  165  et  seq. 

And  as  between  the  parties  such  assignment  takes  effect, 
and,  without  notice  by  the  assignee  to  the  holder  of  the  fund, 
has  precedence  of  subsequent  garnishments  against  the 
assignor.  Ibidem;  and  see  Sheldon  v.  Hinton,  C  Brad. 
216;  Woodward  v.  Brooks,  18  Brad.  150. 
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A  garnishment  is  an  attachment  of  the  effects  of  the 
debtor  in  the  hands  of  the  garnishee;  creating  no  lien  upon 
anything,  but  holding  the  garnishee  to  a  personal  liability. 
Drake  on  Attachment,  Sec.  453;  Wade  on  Attachment,  Sec. 
325. 

It  reaches  nothing  that  does  not  belong  to  the  debtor. 
It  may  be,  as  the  Georgia  court  calls  it,  a  "  water  haul." 
Western  R.  R.  v.  Thornton,  60  Ga.  300. 

The  judgment  of  the  Circuit  Court  is  reversed  and  the 
cause  remanded. 


McCauley  et  aL  y.  Coe  et  al. 

1.  Equitablb  Interest — Right  to  Mortgage,— A.  person  having  a 
right  under  a  valid  contract  to  acquire  a  conveyance  of  premises  of 
which  he  is  in  possession,  and  under  tlie  contract  which  gives  him  the 
right  to  such  possession^  the  right  to  acquire  a  conveyance  is  an  equitable 
interest  in  the  premises  which  such  person  can  legaUy  mortgage,  and  any 
conveyance  such  person  may  afterward  make  will  not  abridge  the  interest 
of  the  mortgagee. 

2.  FoRPKiTURBS — In  Courts  of  Equity, — ^A  court  of  equity  wiU  never 
enforce  either  a  penalty  or  a  forfeiture. 

Memorandnm. — In  chancery.  In  the  Superior  CJourt  of  Ckx>k  Ck>unJty; 
the  Hon.  PfflLiP  Stein,  Judge,  prcHiding.  Bin  to  remove  cloud,  etc.; 
decree  of  dismissal  for  want  of  equity;  appeal  by  oomplainants.  Heard 
in  this  court  at  the  October  term,  1898,  and  a£Qrmed.  Opinion  filed  Feb- 
ruary 13,  1894 

The  statement  of  facts  is  contained  in  the  opinion  of  the 
court. 

Appellants'  Brief,  E.  "W.  Adkinson,  Attorney. 

The  proposition  contained  in  the  lease  constituted  but  a 
continuing  oflfer  to  sell,  and  could  be  merged  into  a  contract 
only  by  an  acceptance  and  compliance  with  its  terms.  Haven 
&  White  V.  Wakefield  et  al.,  39  111.  509;  Larmon  v.  Jordan, 
56   IlL  204;  Sutherland  v.  Parkins,  75  111.  338;  Corcoran  v. 


First  District — October  Term,  1893.       285 

McCauley  v.  Coe. 

White  et  al.,  117  111.  118;  Harding  v.  Gibbs,  125  111.  85;  Wil- 
lard  V.  Taloe,  75  U.  S.  567. 

Even  though  the  stipulation  in  the  case  could  be  con- 
structed as  an  agreement  to  sell,  there  was  a.forfeiture  and 
termination  thereof.  Chrisman  v.  Miller,  21  111.  227;  Mur- 
ray V.  Schlosser,  44  111.  14;  O'Neal  v.  The  Wabash  Avenue 
Baptist  Church,  48  111.  349;  Anderson  v.  McCarty  et  al.,  61 
111.  64. 

Appellees'   Brief,   Thornton  &  Chancellor,  Aitorneys. 

One  having  a  contract  to  purchase  real  estate  has  such  an 
interest  as  may  be  mortgaged.  Balcer  v.  Bishop  Hill  Col- 
ony, 45  111.  264;  Curtis  v.  Root,  20  111.  518;  Hagar  v.  Law- 
rence  Brainerd,  44  Vt.  294;  Houghton  v.  Allen,  16  Pacific, 
532. 

A  lease  with  privilege  of  purchase  constitutes  a  mortgag- 
able  interest.    Bank  of  Louisville  v.  Baumeister,  87  Ky.  6. 

The  agreement  between  Butler  and  Stauffer  must  be  con- 
sidered a  contract  for  sale  and  not  of  leasing.  They  were 
negotiating  for  the  sale  and  purchase  of  the  premises  and 
this  lease,  so-called,  was  the  result  of  their  bargaining,  and 
the  sum  of  $200  was  paid  in  cash  upon  the  delivery  of  pos- 
session of  the  premises  and  the  further  sum  of  $200  was  to 
be  paid  upon  the  termination  of  the  term  mentioned  in  the 
contract,  which  was  a  most  extraordinary  provision  for  pay- 
ment of  rent,  in  view  of  the  fact  that  the  premises  were  not 
worth  more  than  sixteen  or  eighteen  dollars  per  month,  as 
shown  by  the  testimony.  When  there  is  a  plain  intention 
for  a  contract  for  sale,  the  law  will  construe  a  lease  contain- 
ing a  provision  for  sale  to  be  a  contract  for  sale  notwith- 
standing the  installments  to  be  paid  are  called  rent.  Lucas 
V.  Campbell,  88  111.  447;  Murch  v.  Wright,  46  111.  487;  Her- 
vev  V.  U.  S.  Locomotive  Works,  93  U.  S.  664. 

Mr.  Presiding  Justice  Shepard  delivered  the  opinion 
OF  THE  Court. 

This  cause  comes  here  by  appeal  from  a  decree  of  the 
Superior  Court  dismissing,  for  want  of  equity,  the  supple- 
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mental  bill  filed  by  appellants  to  have  removed,  as  a  cloud 
upon  their  title  to  certain  real  estate  in  Cook  county,  a  cer- 
tain trust  deed  made  by  one  Butler  to  the  appellee,  Coe. 

In  1885,  Daniel  Stauflfer  was  the  owner  of  the  premises  in 
question. 

Pursuant  to  some  verbal  negotiations  between  hhnself  and 
the  said  Butler,  Stauffer  built  a  house  on  the  premises  ac- 
cording to  the  desire  of  Butler,  and  when  the  house  was 
finished,  and  on  October  29,  1885,  Stauflfer  executed  a  lease 
of  the  premises  to  Butler  for  the  term  of  one  year  from 
November  1,  1885,  at  the  specified  rental  of  $500  for  the 
term,  payable  in  three  installments,  viz.:  $100  on  the  execu- 
tion of  the  lease ;  $100  on  January  1,  1886,  and  $300  on  or 
before  November  1,  1886,  "  with  interest  at  seven  per  cent 
from  date  and  cost  of  insuranc3."  The  lease  was  drawn  on 
one  of  the  ordinary  forms  in  use  in  Chicago,  and  contained 
all  the  customary  provisions,  covenants  and  conditions. 

Following  the  agreement  to  pay  rent  as  above,  there  is 
contained  in  the  body  of  the  lease,  an  agreement  as  follows : 

"  It  is  further  agreed  on  full  payment  of  said  sums  and  the 
further  sum  of  $1,600,  with  seven  per  cent  interest  from 
this  date  in  manner  following,  one  note  for  $500,  due  on 
or  before  November  1,  1887,  and  two  notes  for  $550  each, 
due  respectively  November  1,  1888  and  1889,  all  bearing 
interest  at  seven  per  cent,  payable  to  the  order  of  Daniel 
Stauffer  and  secured  by  a  trust  deed  on  above  premises, 
the  said  first  party  will  convey  to  second  party  the  above 
premises  by  warranty  deed,  subject  to  taxes  and  assessments 
of  A.  D.  1885  and  subsequent  years." 

The  contract  contains  no  provision  concerning  a  forfeiture, 
and  time  is  not  declared  to  be  of  its  essence. 

"  Said  sums  "  refer  to  the  $500,  interest,  and  cost  of  insur- 
ance, stipulated  as  rent ;  and  it  will  be  observed  that  the 
"  further  sum  of  $1,600"  is  to  draw  interest  at  seven  per 
cent  from  the  date  of  the  lease.  It  would  seem,  therefore, 
that  the  present  value,  at  the  date  of  the  lease,  of  the  con- 
sideration for  which  a  conveyance  was  agreed  to  be  made, 
was  $2,100,  which  is  the  sum  Butler  testified  he  agreed  to 
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pay  for  the  premises,  including  the  house,  which  it  is  con- 
ceded was  built  for  him  upon  the  lots. 

Butler  made  the  first  payment  of  $100  and  entered  into 
possession  of  the  premises,  and  afterward  paid  the  second 
installment  of  $100.  but  made  none  of  the  other  payments. 
Afterward,  and  while  in  possession  of  the  premises  under 
the  lease,  Butler,  in  conjunction  with  one  Albert  B.  Pine, 
executed  to  the  appellee,  Albert  L.  Coe,  a  trust  deed  on  said 
premises,  dated  August  16, 1886,  and  recorded  August  17, 
1886,  to  secure  their  promissory  note  of  that  date  for  $400, 
payable  three  years  after  date  to  the  order  of  one  Sarah 
Curtis,  with  interest  at  seven  per  cent  per  annum. 

The  trust  deed  aforesaid,  given  to  secure  this  last  men- 
tioned note,  constitutes  the  alleged  cloud  upon  the  premises. 

Afterward,  and  about  November  3,  1886,  Butler  executed 
and  delivered  a  quit-claim  deed  of  the  premises  back  to 
Stauffer,  and  surrendered  possession  of  the  premises  to 
Stauffer. 

Stauflfer  subsequently,  and  in  April,  1890,  filed  the  original 
bill  in  this  cause  to  have  said  trust  deed  to  Coe  declared 
to  be  a  cloud  upon  the  premises  and  removed  as  such. 
"While  his  bill  was  pending,  Stauffer  sold  and  conveyed 
the  premises  to  the  complainants,  who,  first  obtaining  leave 
therefor,  filed  their  supplemental  bill,  setting  up  substan- 
tially the  same  facts  and  praying  for  the  same  relief  as  the 
original  bill. 

Whatever  may  have  been  the  negotiations  between  Stauf- 
fer and  Butler  which  preceded  the  making  of  the  written 
agreement,  or  lease,  such  negotiations  culminated  and  be- 
came merged  in  that  written  instrument,  and  we  can  look 
only  to  that  to  determine  what  the  contract  between  the 
parties  was.  The  contract,  so  made,  was  one  of  leasing,  by 
which  both  parties  were  bound,  and  a  contract  by  Stauffer, 
by  which  Butler  was  not  bound,  to  convey  the  demised 
premises  to  Butler  upon  certain  terms  and  conditions,  the 
performance  of  which  were  optional  with  Butler.  Stauffer 
could  compel  the  payment  by  Butler  of  the  $500  stipulated 
to  be  paid  as  rent,  but  he  could  not  compel  the  payment  of 
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the  additional  $1,600  for  which  he  had  contracted  to  convey 
the  premises  to  Butler,  except  in  case  Butler  should  do 
something  further.  The  agreement  by  StauflFer  to  convey 
the  premises  wt\s  binding  upon  him  only  upon  condition 
that  Butler  should,  in  addition  to  paying  the  $500,  give  his 
notes  and  trust  deed  for  the  further  sum  of  $1,600.  Butler 
did,  however,  by  paying  the  first  $200  of  the  $500  when  it 
became  payable,  acquire  a  right  under  the  contract  to  have 
the  premises  conveyed  to  him  by  StauflFer  upon  paying  the 
remaining  $300  when  it  should  become  due,  and  executing 
and  delivering  his  notes  and  trust  deed  for  $1,600  more. 
The  right  to  acquire  a  conveyance  of  the  premises  was  in 
full  force  in  Butler  at  the  time  he  and  Pine  executed  the 
trust  deed  to  Coe,  and  he  was  in  possession  of  the  premises 
under  the  contract  which  gave  him  the  right.  That  right, 
in  our  opinion,  constituted  an  equitable  interest  in  the  prem- 
ises which  Butler  could  mortgage,  and  did  mortgage,  to  the 
appellee,  Coe.  Baker  v.  Bishop  Hill  Col.,  45  111.  264;  Hagar 
V.  Brainerd,  44  Vt.  294;  Bank  of  Louisville  v.  Baumeister, 
87  Ky.  6. 

The  conveyance  by  quit  claim  deed  subsequently  made  by 
Butler  to  StauflFer,  had  no  eflFect  to  abridge  the  interest  ac- 
quired by  the  mortgagee.  The  mortgage,  or  trust  deed, 
was  on  record,  and  StauflFer  was  bound  with  notice  of  it. 
What  rights  or  remedies,  if  any  at  all,  are  susceptible  of 
enforcement  under  the  trust  deed  is  quite  another  matter, 
about  which  we  express  no  opinion  whatever.  No  other 
attempt  was  made  by  StauflFer  to  terminate  his  contract  to 
convey  the  premises  than  the  acceptance  by  him  of  the 
quit  claim  deed  thereto  made  by  Butler. 

And  whether  a  declaration  of  forfeiture  was  necessary,  or 
could  have  been  made,  by  StauflFer,  after  Butler  had  quit- 
claimed to  him  all  his  interest  in  the  premises  under  the 
contract,  or  what  eflFect  is  to  be  given  to  the  recitals  in  that 
deed,  we  do  not  decide.  If,  as  we  hold,  Butler  had  an 
equity  in  the  premises  which  he  could  and  did  mortgage, 
and  StauflFer  had  notice  of  the  mortgage,  then  it  is  plain 
they  could  not  by  any  new  contract  between  themselves  ad- 
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versely  affect  the  rights  of  the  mortgagee.  To  give  the 
relief  that  is  prayed  by  the  appellants  would  be  in  effect  for 
a  court  of  equity  to  declare  a  forfeiture  of  the  mortgage  for 
the  non-performance  of  a  contract  the  appellees  have  never 
been  called  upon  or  notified  to  perform,  which  is  something 
never  done  in  equity. 

"  A  court  of  equity  will  never  enforce  either  a  penalty  or 
a  forfeiture."     Traders  Ins.  Co.  v.  Race,  142  111.  338. 

The  questions  involved  are  of  much  importance,  and  while 
we  are  not  in  a  condition  of  he.vitancy  about  them,  it  would 
be  very  desirable  to  have  an  expression  of  the  Supreme  Court 
upon  them.  The  decree  of  the  Superior  Court  will  be 
affirmed. 


Overman  &  Cook  v.  Consolidated  Coal  Co. 


51    889 
50    687 

"5r"289 
54    233 


1.  Exceptions— FTTien  To  Be  Taken,— Where  no  exception  is  taken 
to  the  action  of  the  court  in  directing  the  jury  to  find  for  the  plaintiff, 
hoivever  improper  such  action  may  have  been,  the  appellant  can  not 
first  raise  the  question  in  this  court. 

2.  Record— Stipulation  as  to  Bill  of  Exceptions. — Where,  in  a  stipu- 
lation between  the  counsel  for  the  parties,  entitled  in  the  cause  in  the 
Circuit  Court,  it  was  agreed  **  that  the  original  bill  of  exceptions  may  be 
included  and  incorporated  in  the  record  of  this  case,  without  being 
copied  therein,"  it  tbas  held  that  it  required  no  stipulation  to  make  the 
biU  of  exceptions  a  part  of  the  record  in  the  Circuit  Court;  it  became 
such  as  soon  as  signed  by  the  judge  and  filed.  It  was  not  a  stipulation 
that  the  original  bill  of  exceptions,  instead  of  a  copy,  might  be  incorpo- 
rated into  the  transcript  of  the  record  for  this  court. 

Memorandum. — ^Assumpsit.  Appeal  from  the  Circuit  Court  of  Cook 
County;  the  Hon.  Richard  S.  Turmu:^  Judge,  presiding.  Heard  in 
this  court  at  the  October  term,  1898,  and  affirmed.  Opinion  filed  Janu- 
ary 11,  1894. 

The  statement  of  facts  is  contained  in  the  opinion  of  the 
court. 


Reed,  Brown  &  Allen,  attorneys  for  appellants. 

YuL.  LI  19 
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Charles  W.  Thomas  and  Collins,  Goodrich,  Darbow  & 
Vincent,  attorneys  for  appellee. 

Mr.  Presiding  Justice  Shepard  delivered  the  opinion  of 
the  Court. 

On  the  trial  of  this  cause  in  the  Circuit  Court,  a  verdict 
and  judgment  were  rendered  for  the  appellee  against  the 
appellants,  in  the  sum  of  $1,189,92. 

In  argument,  the  appellants  contend  that  the  evidence 
was  not  sufficient  to  support  the  verdict,  and  was  clearly 
insufficient  to  warrant  the  court  in  directing  the  jury  to  find 
for  the  plaintiff,  appellee. 

It  is  not  contended  that  any  exception  was  taken  to  the 
action  of  the  court  in  directing  the  jury  to  find  as  was  done, 
and  however  improper  such  action  was,  the  appellant  can 
not  first  raise  the  question  in  this  court.  Whatever  our  con- 
clusion might  be  upon  a  review  of  the  evidence,  as  to  its 
sufficiency  to  sustain  the  verdict  and  judgment,  we  are  not 
at  liberty  to  examine. 

By  a  stipulation  between  the  counsel  for  the  parties, 
entitled  in  the  cause  in  the  Circuit  Court,  it  was  agreed 
"  that  the  original  bill  of  exceptions  may  be  included  and 
incorporated  in  the  record  of  this  case,  without  being  copied 
therein." 

It  required  no  stipulation  to  make  the  bill  of  exceptions  a 
part  of  the  record  in  the  Circuit  Court;  it  became  such  as 
soon  as  signed  by  the  judge  and  filed.  There  was  no  stipu- 
lation that  the  original  bill  of  exceptions,  instead  of  a  copy, 
might  be  incorporated  into  the  transcript  of  the  record  for 
this  court.  The  statute  upon  the  subject  does  not  permit 
us  to  regard  what  is  shown,  alone,  by  a  paper  so  attempted 
to  be  stipulated  into  the  record  of  this  court.  Schwartz  v. 
Kalovski  (No.  4,896  this  term),  and  cases  there  referred  to. 
The  judgment  of  the  Circuit  Court  will  be  affirmed. 


First  District — October  Term,  1893.      291 

HefTron  v.  Knickerbocker. 


HelBron  y.  Knickerbocker  et  al.^  Executors  and  Trustees. 

1.  Res  Ad  judicata — Partnership  Affairs. — ^Where  the  fact  that  a 
partnership  exists  between  parties  litigant  is  determined  by  a  court  of 
competent  jurisdiction,  such  determination  become  res  acyudioata^  and 
is  binding  upon  the  parties  affected  by  it  in  subsequent  litigation  where 
the  same  question  arises, 

Memorandnm. — Chancery  proceedings.  Partnership  matters.  Appeal 
from  the  Superior  Court  of  Cook  County ;  the  Hon.WiLUAH  G.  EwiHG, 
Judge,  presiding.  Heard  in  this  court  at  the  October  term,  1898,  and 
affirmed.    Opinion  filed  February  1,  1894. 

The  statement  of  facts  is  contained  in  the  opinion  of  the 
court. 

Osborne  Bros.  &  Buroett,  attorneys  for  appellant. 

John  S.  Coopeb  and  Eemy  &  Mann^  attorneys  for  appel 
lees. 

Mr.  Presiding  Justice  Shepard  delivered  the  opinion  of 
the  Court. 

This  is  an  appeal  from  a  decree  of  the  Superior  Court  of 
Cook  County,  adjudging  a  dissolution  of  partnership  and 
directing  a  sale  of  partnership  assets,  in  order  to  wind  up 
the  partnership. 

It  was  decided  by  this  court  in  Heflfron  v.  Gore,  40  111. 
App..  257,  that  a  partnership  between  the  parties  existed, 
and  that  Gore  was  entitled  to  a  winding  up  of  the  partner 
ship.  The  question  is,  therefore,  res  adjudicata^  and  not 
open  for  discussion. 

The  new  evidence  does  not  materially  aflfect  the  facts  as 
they  existed  when  the  case  referred  to  was  decided. 

It  is  perfectly  manifest  that  the  only  way  in  which  the 
partnership  affairs  can  be  wound  up,  the  creditors  paid,  and 
the  interest  of  the  respective  parties  adjusted,  as  between 
themselves,  is  by  a  sale  of  the  partnership  assets.  There 
are  no  new  principles  of  law  involved  rendering  it  at  all 
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necessary  to  set  forth  the  facts  afresh.  Enough  concerning 
tliem  appears  in  the  opinion  of  the  court  in  Heffron  v.  Gore, 
supra. 

The  errors  assigned,  except  such  as  refer  to  the  main 
question  of  the  partnership,  and  a  winding  up  of  its  aflFairs, 
apply  merely  to  the  details  of  the  decree,  and,  not  affecting 
the  substantial  merits  of  the  controversy,  are  deemed  as  too 
unimportant  for  discussion. 

The  decree  of  the  Superior  Court  will  therefore  be 
affirmed. 


5i  882  Gaynor  y.  Pease  Furnace  Co. 

1.  Evidence — Admissibility  of  Written  Contmcts, — In  an  action 
upon  a  promissory  note  wliere  a  written  contract  is  offered  in  evidence 
by  the  defense/  and  there  is  nothing  upon  the  face' of  it  to  show  any  con- 
nection between  it  and  the  note  sued  on.  an  offer  to  prove  that  the 
note  was  given  by  the  defendant  for  the  work  performed  under  tlie  con- 
tract, was  held  not  broad  enough  to  entitle  the  contract  to  admission  and 
the  court  properly  excluded  the  contract. 

2.  Instructions.— Afay  be  Given  Orally  H^en.— Parties  litigant  or 
their  counsel  may,  by  agreement,  waive  the  statutory  provisions  requiring 
instructions  to  be  given  in  writing,  in  any  particular  case,  and  the  court 
will  presume  that  such  waiver  was  agreed  to  when  the  record  shows  no 
exception  taken  to  such  oral  instructions. 

Mem  or  and  am. — Assumpsit  on  a  promissory  note.  Appeal  from  the 
Circuit  Court  of  Cook  County;  the  Hon.  Richard  8.  Tuthill,  Judge,  pre- 
siding. Heard  in  this  court  at  the  Octobei*  term,  1893,  and  affirmed. 
Opinion  filed  February  13,  1894. 

The  opinion  states  the  case. 

Thomas  J.  Walsh,  attorney  for  appellant. 

Tatham  &  "Webster,  attorneys  for  appellee. 

Mr.  Justice  Shepabd  deliyeeed  the  opinion  of  the 
Court. 

The  declaration  in  this  case  consisted  of  a  special  count 
upon  a  promissory  note  made  by  appellant  to  one  Hoffman 
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and  by  him  indorsed  to  the  appellee,  and  the  common 
counts. 

The  plea  of  the  general  issue  was  withdrawn  at  the  trial, 
appellant  thereby  confessing  the  indebtedness  upon  the  note 
sued  on,  and  although  there  were  several  pleas  filed,  the  only 
one  under  which  appellant  offered  evidence,  was  the  second, 
which  alleged  a  contract  with  the  appellee  out  of  which  the 
note  arose,  a  breach  of  that  contract,  and  a  consequent  right 
of  set-oflf. 

As  tending  to  sustain  such  plea,  the  defendant,  appellant 
here,  offered  in  evidence  a  written  contract  which  consisted 
of  a  detailed  proposal,  mostly  printed,  to  furnish  and  set 
up  in  the  residence  of  appellant,  a  certain  apparatus  for  sup- 
plying hot  water  and  warm  air,*  which  was  signed  by 
George  D.  Hoflfman,  the  payee  named  in  said  note,  and 
accepted  by  the  appellant. 

To  the  introduction  of  that  contract  the  plaintiff  objected, 
and  the  objection  was  sustained  by  the  court.  Thereupon 
counsel  for  the  appellant  offered  to  prove  that  the  note  sued 
on  was  given  by  the  defendant  for  work  performed  under 
the  contract  offered  in  evidence,  and  for  that  purpose  asked 
the  appellant,  who  was  at  that  time  on  the  stand  as  a  wit- 
ness in  his  own  behalf,  how  he  came  to  execute  the  note, 
and  to  such  question  the  appellee  objected,  on  the  grounds 
of  incompetency  and  irrelevancy,  and  the  court  sustained 
the  objection.  And  thereupon  the  appellant  again  offered 
said  written  contract  in  evidence,  to  which  offer  objection 
by  the  plaintiff  was  again  interposed,  and  the  objection  was 
sustained  by  the  court. 

The  ruling  of  the  court  in  refusing  to  admit  in  evidence 
the  written  contract  offered  by  appellant  is  assigned  as 
error. 

The  offer  was  simply  of  the  written  instrument.  On  the 
face  alone,  of  the  paper,  there  was  nothing  to  show  any  con- 
nection whatever  between  it  and  the  note  sued  on. 

There  was  no  offer  made  by  counsel  to  show  that  Hoff. 
man,  the  party  in  whose  name  the  proposal  was  submitted, 
and  to-  whom  the  note  was  made  payable,  was  acting  in  the 
transaction  as  the  agent  of  the  appellee,  and  it  does  not 


294  Appellate  Courts  of  Illinois. 

Vol.  51.]  Gaynor  v.  Pease  Furnace  Co. 

appear  that  the  admission  in  evidence  of  the  proposal  or 
contract  by  itself  would  have  had  any  tendency  to  prove 
such  agency. 

The  mere  fact  of  Hoflfman's  name  appearing  on  the  printed 
heading  of  the  paper  as  the  "  general  western  manager  "  of 
the  appellee,  would  not  of  itself  have  had  any  tendency  to 
prove  that  in  the  particular  transaction  he  was  acting  as 
appellee's  agent.     Summers  v.  Hibbard,  50  111.  App.  381. 

Indeed  everything,  except  that  printed  heading  which 
appears  in  the  proposal,  tends  strongly  to  repel  any  such 
inference  or  presumption.  The  entire  language  of  the  pro- 
posal indicates  very  strongly  that  the  undertaking  was  Hoflf- 
man's  individual  contract,  and  it  is  signed  by  him  as  for 
himself. 

The  offer  was  not  broad  enough,  and  the  court  properly 
excluded  the  paper.     Gaffield  v.  Scott,  33  HI.  App.  317. 

The  bill  of  exceptions  shows  that  the  court  instructed  the 
jury  orally  to  find  for  the  plaintiff  in  the  sum  for  which  the 
verdict  was  rendered. 

Our  statute  is  explicit  in  forbidding  oral  instructions  to 
the  jury. 

"  Hereafter  no  judge  shall  instruct  the  petit  jury  in  any 
case,  civil  or  criminal,  unless  such  instructions  are  reduced 
to  writing."     Sec.  53,  Chap.  110,  entitled  Practice. 

But  parties  or  their  counsel,  may,  by  agreement,  waive  the 
statute  in  any  particular  case,  and  we  will  presume  that  such 
waiver  was  agreed  to  in  this  case,  the  record  showing  no 
exception  preserved  on  that  ground. 

The  second  assignment  of  error  is  that  the  court  erred  in 
instructing  the  jury  to  find  for  the  appellee,  but  such  an 
assignment  relates  to  the  substance  and  not  to  the  form  of 
the  instruction. 

N(m  constat,  but  if  the  form  of  the  instruction  had  been 
excepted  to,  the  court  would  have  then  and  there  corrected 
the  error  by  a  written  instruction  to  the  same  effect. 

In  substance,  the  instruction  was  entirely  proper  under  the 
evidence. 

The  judgment  of  the  Circuit  Court  will  be  afBrmed. 
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Brown  et  al.  y.  McKay* 

1.  Master's  'RKPORT^-Exceptions  to^  etc, — The  neglect  of  a  party 
excepting  to  a  master's  report  to  point  out  what  the  evidence  is,  upon 
the  conclusions  of  the  master,  which  the  party  disputes,  renders  the 
report  of  the  master  of  no  assistance  to  the  court,  and  is  a  practice  which 
the  court  is  under  no  obligation  to  tolerate. 

2.  Master  in  Chancery — Duty  When  a  Cause  is  Referred, — Where  a 
cause  is  referred  to  a  master  to  take  testimony  and  report  his  conclusions 
a?  to  the  facts,  it  is  not  proper  for  him  to  do  more  than  he  is  ordered  to 
da  It  is  irregular  and  improper  to  set  forth  the  evidence  in  his  report, 
without  the  special  direction  of  the  court 

8.  Handwriting — Proof  by  Comparison, — In  a  proceeding  in  chan- 
cery where  it  was  shown  that  a  trust  deed  was  duly  proven,  and  that  it 
was  made  by  the  same  person  whose  name  appears  thereon  as  the  maker 
of  the  notes,  it  was  competent  for  the  master  to  compare  the  signatures 
and  conclude  that  the  notes  were  signed  by  the  person  who  signed  the 
trust  deed. 

4.  Mortgages— fFTiaf  Matters  Subsequent  to  the  Execution  Need  Not 
be  Proved, — It  is  not  necessary  that  the  transfers  of  property  subsequent 
to  the  making  of  s^  mortgage,  or  the  interests  of  the  defendants,  or  that 
the  trustee  had  been  applied  to  join  with  the  cestui  que  trust  in  the  filing 
of  the  bill,  or  the  election  to  declare  the  entire  amount  due,  should  be 
proven. 
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Memorand nm . — Foreclosure  proceedings.  Error  to  the  Superior  Court 
of  Cook  County;  the  Hon.  Philip  Stein,  Judge,  presiding.  Heard  in 
this  court  at  the  October  term,  1893,  and  affirmed.  Opinion  filed  De- 
cember 21,  189a. 


Statement  of  the  Uase. 

This  was  a  bill  filed  July  30,  1892,  to  foreclose  a  trust 
deed,  dated  December  4, 1890,  executed  by  William  C.  Brown 
to  Alexander  A.  MoKay,  as  trustee,  upon  certain  premises 
described  by  metes  and  bounds,  containing  twenty-five  acres 
situated  in  Sec.  6,  T.  39  N.,  R.  13  east.  Cook  county,  to 
secure  Brown's  three  notes  of  $6,666.66  each,  payable  to 
John  A.  McKay,  in  one,  two  and  three  years  after  date, 
with  interest  at  six  per  cent,  payable  semi-annually,  said 
notes  covering  the  balance  of  the  purchase  price  of  said 
premises,  conveyed  by  McKay  to  Brown  December  4,  1890. 

The  bill  alleges  inter  alia^  that  the  trust  deed  provided 
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that  if  default  should  be  made  in  the  payment  of  said  notes, 
or  any  part  thereof,  or  the  interest  thereon,  the  whole  of 
said  principal  sum  and  interest  should  thereupon,  at  the 
option  of  the  legal  holder  thereof,  become  due  and  payable, 
and  on  his  application  it  should  be  lawful  for  the  trustee  in 
his  own  name,  or  otherwise,  to  file  a  bill  to  foreclose,  etc.; 
that  by  reason  of  default  in  the  payment  of  a  portion  of 
the  principal  of  the  first  note  and  the  serai-annual  interest 
due  on  the  two  remaining  notes  on  June  4, 1892,  said  John 
A.  McKay  elected  and  declared  the  whole  of  the  principal 
and  interest  of  the  three  notes  due  and  payable;  that 
Brown  conveyed  said  premises  to  Eeynolds,  December  4, 
1890,  subject  to  the  lien  of  said  trust  deed,  which  he  agreed 
to  pay;  that  Eeynolds  conveyed  to  Hans  P.  Johnson  an 
undivided  one-fifth  of  said  premises,  March  30, 1891,  subject 
to  said  trust  deed,  said  Johnson  agreeing  to  pay  one-fifth  of 
said  incumbrance;  that  the  conveyance  to  Johnson  was  in 
trust  for  himself  and  Anton  J.,  Jennie  O.  and  Josephine  I>. 
Johnson,  said  Hans  P.,  Anton  J.  and  Jennie  0.,  being  then 
minors;  that  on  June  6, 1892,  Reynolds  conveyed  to  Brown 
his  interest  in  said  premises. 

All  but  one  of  the  adult  defendants  answered,  admitting 
the  indebtedness  of  Brown  to  McKay,  the  execution  and  de- 
livery of  the  notes,  the  ownership  thereof,  the  trust  deed, 
default  in  the  payment  of  said  indebtedness,  and  the  amount 
due  as  set  forth,  except  the  sum  of  $500  for  attorney's  fee; 
that  the  interest  in  said  pi'emises  of  the  Johnsons  was  cor- 
rectly alleged  in  the  bill,  except  that  Hans  P.  Johnson  had 
already  paid  to  McKay  the  sum  of  $1,570,  and  that  he  has 
always  been,  and  now  is  ready  and  willing,  and  before  the 
filing  of  said  bill,  offered  to  McKay  to  pay  his  share  of  said 
indebtedness  at  the  maturity  thereof  upon  receiving  a  release 
and  discharge  of  his  interest  in  said  premises  from  the  lien 
of  said  trust  deed,  which  McKay  refused. 

Subsequently  the  adult  defendants  who  had  answered, 
amended  their  answer,  denying  that  McKay,  prior  to  the 
filing  of  said  bill,  either  elected  or  declared  the  whole  of  the 
principal  and  interest  due  and  payable,  but  averring  that  at 
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the  maturity  of  said  principal  note  and  of  the  coupon  inter- 
est notes,  the  time  of  payment  thereof  was  extended,  and 
that  the  time  of  such  extension  had  not  expired  when  the 
bill  was  filed. 

The  minor  defendants  answered  through  their  guardian 
ad  litem. 

The  Johnsons  also  filed  a  cross-bill,  alleo^ng  inter  alia^ 
that  Hans  P.  had  paid  his  one-fifth  share  of  said  incumbrance 
(or  $1,.570  out  of  the  $3,600  paid);  that  prior  to  the  maturity 
of  the  principal  and  interest  notes,  he  was  and  has  since 
been  able,  ready  and  willing  and  has  offered  to  pay  his  share 
of  said  indebte<lness,  on  condition  that  said  McKay  release 
his  interest  from  his  said  lien,  but  that  McKay  has  refused 
the  offer;  and  praying  either  for  a  partition  of  the  premises 
or  an  apportionment  of  said  incumbrance,  and  that  upon 
payment  of  Johnson's  share  of  the  indebtedness,  his  share 
of  said  premises  might  be  released  from  the  lien  of  said  in- 
cumbrance. 

A  demurrer  to  the  cross-bill  was  sustained. 

The  cause  having  been  referred  to  a  master  "  to  take  proofs 
and  report  the  same  with  his  opinion  on  the  law  and  evi- 
dence," the  master's  report  was  filed  February  1,  1892, 
stating  that  he  had  taken  the  depositions  of  John  A.  McKay, 
Julius  Stern  and  Horace  White,  for  complainant,  and  Lewis 
Keynolds,  William  F.  Eeynolds  and  Hans  P.  Johnson,  for 
defendants;  that  complainant  offered  also  the  three  princi- 
pal and  coupon  notes,  and  the  trust  deed;  and  from  the 
evidence  thus  taken  he  finds  that  the  notes  and  trust  deed 
were  executed  at  the  time,  in  the  manner,  and  for  the  pur- 
poses in  the  bill  of  complaint  set  forth,  and  are  now  held  and 
owned  by  John  A.  McKay;  that  the  principal  promissory 
note  became  due  and  payable  December  4, 1891;  that  the 
total  paid  on  the  principal  thereof  w^as  $2,400,  as  foUoAvs : 
$900  December  9, 1891;  $500  January  15,  1892,  and  $1,00<) 
January  29, 1892;  that  interest  on  all  of  said  three  notes  has 
been  paid  up  to  December  4,  1891;  that  default  has  been 
made  in  the  payment  of  $4,266.66,  balance  of  principal  on 
first  note;   that  owing  to  such  default  and  default  in  paying 
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interest  on  all  the  notes  since  December  4,  1891,  the  holder 
of  said  notes  and  trust  deed  elected  to,  and  did,  declare  the 
whole  amount  of  principal  and  interest  on  the  three  notes  due 
and  payable,  and  the  same  thereby  became  and  is  now  due 
and  payable;  that  the  total  amount  of  principal  and  interest 
due  on  said  three  notes  is  $18,84:6.18;  that  complainants  by 
the  terms  of  the  trust  deed  are  entitled  to  $500  for  their  solic- 
itors' fees  in  this  proceeding,  that  being  a  reasonable  fee  for 
the  services  rendered,  and  to  be  rendered  in  this  cause,  for 
which  amount  McKay  has  a  lien  on  said  premises,  making 
a  total  of  $19,346.18;  that  all  the  material  allegations  in 
the  bill  are  sustained  by  the  proofs,  and  the  prayer  thereof 
should  be  granted  and  a  decree  entered  in  accordance  there- 
with. 

The  following  objections  to  the  draft  report  of  the  mas- 
ter were  filed,  and  being  by  him  overruled,  they  were  re-filed 
as  exceptions  to  the  report  made  to  the  court : 

1st.  For  that  the  master  has,  by  his  report,  certified  that 
he  found  that  the  notes  and  trust  deed  in  the  bill  of  com- 
plaint herein  mentioned  were  executed  at  the  time,  in  the 
manner  and  for  the  purpose  in  said  bill  of  complaint  set 
forth,  whereas  he  ought  to  have  certified  that  the  evidence 
introduced  before  him  did  not  support  said  allegations  of 
said  bill  of  complaint. 

2d.  For  that  the  master  has,  by  his  report,  certified  that 
owing  to  a  default  of  payment  of  the  balance  of  the  princi- 
pal due  on  exhibit  1,  and  of  the  interest  upon  all  of  the 
notes  involved  herein  since  December  4, 1891,  the  holder  and 
owner  of  said  notes  and  trust  deed  elected  to,  and  did  declare 
the  whole  amount  of  principal  and  interest  of  all  said 
notes  due  and  payable,  and  the  same  thereby  became,  and 
now  are  due  and  payable,  Avhereas  said,  master  ought  to 
have  certified  that  the  evidence  introduced  before  him  did 
not  show  either  said  election,  declaration,  nor  the  alleged 
fact  that  the  whole  amount  of  principal  and  interest  of  all 
of  said  notes  thereby  became,  and  now  are  due  and  payable; 
but,  on  the  contrary,  said  evidence  showed  that  said  election 
was  not  made,  and  the  privilege  of  election  was  waived,  and 
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the  time  of  payment  of  said  first  principal  note  and  interest 
thereon  extended  by  the  holder  and  owner  of  said  notes 
which  extension  had  not  expired  at  the  time  of  the  filing  of 
the  bill  herein. 

3d.  For  that  the  master  hath  in  and  by  said  report  cer- 
tified that  there  is  now  due  and  owing  the  sum  of  $19,346.18, 
whereas  he  ought  to  have  found  nothing  to  be  now  due  and 
owing. 

4th.  For  that  the  master  hath  in  and  by  the  said  report 
certified  that  said  complainant,  John  A.  McKay,  is  entitled 
to  a  lien  for  $500,  attorneys'  and  solicitors'  fees,  whereas  he 
should  have  certified  that  said  McKay  was  entitled  to  noth- 
ing on  that  account. 

5th.  For  that  the  master  has  certified  in  and  by  his  said 
report,  that  all  of  the  material  allegations  in  the  bill  were 
sustained  by  the  proofs;  that  the  prayer  thereof  should  be 
granted,  and  a  decree  entered  in  accordance  therewith, 
whereas  he  should  have  found  that  none  of  the  material 
allegations  of  said  bill  were  sustained  by  the  proofs,  that  the 
prayer  thereof  should  not  be  granted  or  decree  entered  herein 
in  accordance  therewith. 

6th.  Because  the  master  admitted  incompetent  testi- 
mony objected  to  by  said  defendants  as  shown  by  said 
report. 

7th.  Because  the  master,  by  his  said  report,  has  assumed 
to  pass  on  judicial  questions. 

Exceptions  to  the  master's  report  filed  in  court  February 
7,  1893,  in  the  words  and  figures  of  the  foregoing  objections. 

F.  W.  Becker,  attorney  for  plaintiff  in  error. 

Tatham  &  Webstee,  attorneys  for  defendants  in,  error. 

Mb.  Justice  Waterman  delivebed  the  opinion  of  the 
Court. 

These  exceptions  require  the  court  to  search  through  the 
mass  of  evidence  to  determine  if  they  are  well  taken.  There 
is  a  neglect  to  point  out  what  the  evidence  is  upon  the  con- 
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elusions  of  the  master,  which  the  party  disputes.  Such  a 
practice  renders  the  report  of  the  master  of  no  assistance 
to  the  court,  and  is  one  which  the  court  is  under  no  obligation 
to  tolerate.  Iluling  v.  Farwell,  33  111.  App.  238;  Heffron 
V.  Gore,  37  111.  App.  257.  Where  a  cause  is  referred  to  a 
master  to  take  testimony  and  report  his  conclusions  as  to 
the  facts,  it  is  not  proper  for  him-  to  do  more  than  he,  was 
ordered,  and  it  is  irregular  and  improper  to  set  forth  the 
evidence  in  his  report,  without  the  special  direction  of  the 
court;  McClay  v.  Norris,  4  Gil.  370;  Daniell's  Ch.  Pr.  1300; 
Matter  of  Ilemiless,  3  Paige  305;  Mott  v.  Harrington,  15 
Vt.  185;  Goodman  v.  Jones,  26  Conn.  264;  Gilmore  v.  Gil- 
more,  40  Maine  53. 

Either  party  may  have  from  the  master  certified  copies 
of  such  portion  of  the  testimony  as  either  may  desire  to 
present  to  the  court  upon  the  hearing  of  exceptions.  HoflF. 
Ch.  Pr.  345;  Donnell  v.  Columbian  Ins.  Co.,  2  Sumner  366. 

If,  as  in  the  present  case,  the  court  has  ordered  the  mas- 
ter to  return,  with  his  report,  the  evidence  presented  before 
him  (a  practice,  considering  the  overburdened  condition  of 
the  courts,  of  very  doubtful  utility),  it  is  yet  upon  the  facts 
as  found  by  the  master  that  the  court  proceeds,  if  it  render 
a  decree  based  upon  such  report.  If  either  party  is  dissat- 
isfied with  the  master's  report,  exceptions  may  be  filed 
thereto;  if  the  exceptions  be  to  findings  of  fact,  the  evi- 
dence as  to  such  facts  should  be  set  forth  or  pointed  out 
with  such  directness  that  the  court  mav  readilv  find  the 
same  without  searching  through  the  entire  evidence. 
Iluling  V.  Farwell,  supra;  HeflFron  v.  Gore,  supra;  Daniels' 
Ch.  Pr.  1300;  Story  v.  Livingston,  13  Pet.  359.  In  the  pres- 
ent case,  the  findings  of  the  master  are  suflicient  to  sustain 
the  decree.  Appellants,  in  this  court,  urge  that  there  was 
no  evidence  of  the  execution  of  the  notes.  This  is  a  conclu- 
sion drawn  by  appellants  from  the  evidence;  what  the  evi- 
dence was  they  fail  to  point  out.  But,  referring  to  the  mas- 
ter's report,  we  find  that  the  execution  of  the  trust  deed 
was  duly  proven;  that  that  instrument  was  made  by  the 
same  person  whose  name  appears  thereon  as  the  maker  of 
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the  notes;  it  was,  therefore,  in  the  power  of  and  competent 
for  the  master  to  compare  signatures  and  conclude  that  the 
notes  were  signed  by  the  person  who  signed  the  trust  deed. 
Mr.  McKay  also  testified  that  the  notes  produced  before  the 
master  were  those  described  in  the  bill.  It  was  not  necessary 
that  the  transfers  of  the  property  subsequent  to  the  making 
of  the  mortgage,  or  the  interests  of  the  defendants,,  or  that 
the  trustee  had  been  applied  to  to  join  with  the  ee&tui  que 
trust  in  the  filing  of  the  bill,  or  the  election  to  declare 
the  entire  amount  due,  should  be  proven.  Cheltenham 
Imp.  Go.  V.  Whitehead,  128  111.  279;  8  Eng.  and  Am.  Enc. 
of  Law,  193;  Harper  v.  Ely,  56  111.  179;  Hoodless  v.  Eeid, 
112  111.  105. 

This  writ  of  error  is  prosecuted  after  a  sale  has  been 
made  under  the  decree,  at  which  sale  there  was  realized  the 
full  amount  of  the  decree,  interest  and  costs.  We  are  not 
aware  of  any  authority  holding  that  sale  must  be  made  in 
the  inverse  order  of  alienation,  where  the  alienation  wa« 
merely  of  an  undivided  portion  of  the  whole. 

It  also  appears  that  at  the  sale,  any  portion  of  the 
premises  for  which  any  person  desired  to  bid  was  first 
offered;  if  any  of  the  defendants  wished  to  have  first  sold 
any  particular  portion,  an  opportunity  was  thus  given  to 
them;  the  property  sold  is  yet  subject  to  redemption.  We 
find  no  error  in  the  record  warranting  a  reversal  of  the 
decree,  or  of  any  of  the  orders  of  the  court  below.  We  do 
find  the  decree  to  be  equitable  and  in  accordance  with  the 
law,  and  it,  together  with  the  order  confirming  the  master's 
sale,  is  affirmed. 


John  D.  Adair  y.  Ida  B.  Adair. 

1.  "BECOBD-^Abaence  of— Presumptions,— In  the  absence  of  a  com- 
plete record,  the  presumption  is  that  the  omitted  portion  contains  that 
which  justified  the  action  of  the  court. 

Memorandum. — Appeal  from  the  Circuit  Court  of  Cook  County;  the 
Hon.  Murray  F.  Tuley,  Judge,  presiding.    Heard  in  this  court  at  the 
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October  term,  1898,  and  appeal  dismissed.    Opinion  filed  February  13, 
1894. 

The  statement  of  facts  is  contained  in  the  opinion  of  the 
court. 

Luther  Laflin  Mills  and  Hofheimeb,  Zeisleb  &  Mace, 
solicitors  for  appellant. 

. 
Duncan  &  Gilbert,  attorneys  for  appelLse;  Charles  W. 
GriggSj  of  counsel. 

Mr.  Justice  Waterman  delivered  the  opinion  op  the 
Court. 

This  is  an  appeal  from  an  order  of  court  directing  the  pay- 
ment of  alimony. 

The  clerk's  certificate  is  that  the  foregoing  is  a  *^  true, 
perfect  and  complete  transcript  of  the  record  according  to 
praecipe." 

The  praecipe  calls  for  "  original  bill  and  answer;  cross-bill 
and  answer;  appearance  of  W.  J.  Hynes,  filed  July  18, 1890; 
order  entered  July  3, 1891;  appearance  of  Duncan  &  Gilbert, 
filed  March  15,  1893;  order  entered  July  14,  1893;  stipula- 
tion filed  August  3,  1893;  order  entered  August  3,  1893;  ap- 
peal bond. 

Whether  what  is  thus  called  for  constitutes  a  complete 
record  we  do  not  know. 

In  the  absence  of  a  complete  record,  the  presumption 
is  that  the  omitted  portion  contains  that  which  justified  the 
action  of  the  court.    Ailing  v.  Wendell,  46  111.  App.  562. 

The  appeal  will  be  dismissed.  Van  Meters  v.  Lobis,  29 
111.  488. 


Boddie  t.  Tudor  Boiler  Mfg.  Go.  et  aL 

1,  Garnishment — Form  of  the  Judgment, — A  judgment  against  a 
garnishee  must  be  in  the  name  of  tlie  original  defendant  for  the  use,  etc. 
To  enter  it  in  the  name  of  the  original  plaintiff  is  error. 

2.  Garnishee  PaocEEDiNQS—r/ie  Issue,  How  Jlfode.— In  garnishee 
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proceedings  the  issue  is  made  by  the  reply  of  the  plaintiff  to  the  answer 
of  the  garnishee,  but  the  issue  is  as  to  indebtedness  to  the  defendant. 

Memorandnm.— Garnishee  proceedings.  Error  to  the  Superior  Court 
of  Cook  County;  the  Hon.  Thbodobe  Brentano,  Judge,  presiding. 
Heard  in  this  court  at  the  October  term,  1893.  Reversed  and  remanded. 
Opinion  filed  November  27,  1898. 

The  Statement  of  facts  is  contained  in  the  opinion  of  the 
court. 

WooLFOLK  &  Browning,  attorneys  for  plaintiff  in  error. 

HoYNE,  FoLLANSBEE  &  O'CoNNOB,  attomeys  for  defend- 
ants in  error. 

Mr.  Justice  Gaby  delivebed  the  opinion  of  the  Coitbt. 

The  Tudor  Boiler  Mfg.  Co.  commenced  an  action  by  at- 
tachment against  Osborne  &  Townsend,  April  19,  1888. 
They  pleaded  non-assumpsit,  and  October  22,  1889,  the 
parties  appeared,  submitted  the  case  for  trial  without  a 
jury,  and  judgment  was  entered  against  them  for  $1,363.63. 

The  plaintiff  in  error  was  a  garnishee,  and  conditional 
judgment  was  then  entered  against  him  by  default,  he  hav- 
ing been  served,  for  the  same  amount. 

Interrogatories  had  been  filed  when  the  suit  was  com- 
menced, and  after  being  served  on  sci.fa,^  Boddie  answered 
them  December  17,  1889.  Replication  to  the  answer  was 
filed  March  14,  3  891.  March  27,  1891,  the  garnishee  pro- 
ceedings were  dismissed  for  want  of  prosecution  on  mo- 
tion of  Boddie,  but  were  reinstated  three  days  thereafter. 

Then  under  date  of  June  20,  1893,  ^the  record  shows  this : 

"  TuDOB  BoiLEB  Mfg.    Co.      ) 

vs.  V     Attachment. 

E.  F.  OsBOBNE  &  Jno.  Townsend.  ) 

"  This  cause  being  called  for  trial  as  to  the  issue  against 
the  garnishee,  M.  M.  Boddie,  came  the  parties  by  their  attor- 
neys and  issues  being  joined,  it  was  ordered  that  a  jury 
come,  whereupon  come  the  jurors,  etc.  (Here  follow  names 
of  jurors.) 

"  Being  duly  elected,  sworn,  etc.,  to  try  the  issues  joined 
and  a  true  verdict  render,  etc.,  after  hearing  all  the  evidence 
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adduced  say,  we,  the  jury,  find  there  is  now  due  from  gar- 
nishee M.  M.  Boddie,  trustee,  to  defendants,  Osborne  & 
Townsend,  the  sum  of  $5,311.59. 

"  Therefore  it  is  considered  by  the  court  that  the  defend- 
ants, E.  F.  Osborne  and  John  Townsend,  for  the  use  of  the 
plaintiff,  Tudor  Boiler  Manufacturing  Com])any,  as  to  the 
sum  of  $1,363.63,  and  interest  thereon  upon  the  22d  day  of 
October,  1889,  being  amount  of  original  judgment  rendered  at 
date  aforesaid,  and  ail  plaintiff's  costs  and  charges  in  this  as 
well  as  in  that  behalf  expended,  and  as  to  the  residue  for  the 
use  of  themselves,  to  have  and  recover  of  and  from  said 
garnishee,  M.  M.  Boddie,  the  sum  of  $5,311.59,  so  found  to 
be  due  by  the  jury  aforesaid,  and  have  execution  therefor." 

What  cause  w^as  called  for  trial  ?  The  one  named  in  the 
title  had  ended  nearly  four  yesiVA  before.  What  parties 
came  ?  The  fair  meaning  is  those  named  in  the  title;  both 
interested  in  putting  a  burden,  justly  or  unjustly,  upon  the 
plaintiff  in  error.  It  has  been  often  decided  that  a  judg- 
ment against  a  garnishee  must  be  in  the  name  of  the  original 
defendant  for  the  use,  etc.,  and  that  to  enter  it  in  the  name 
of  the  original  plaintiff  is  error.  C.  R.  L  &  P.  Ey.  v.  Mason, 
11   Brad.  525. 

It  follows  that  the  cause  in  which  such  judgment  is  en- 
tered should  be  the  cause  of  the  original  defendant  for  the  use, 
etc.,  against  the  garnishee.     Warner  v.  Kendall,  78  111.  598. 

Although  the  issue  is  made  by  the  reply  of  the  plaintiff 
to  the  answer  of  the  garnishee,  yet  that  issue  is  as  to  indebt- 
edness to  the  defendant,  due  or  to  become  due  w^hen  the 
answer  was  filed. 

The  recital  upon  the  record  that  a  cause  not  pending  was 
called  for  trial,  furnishes  no  foundation  for  trying  an  issue 
in  another  cause,  and  unless  it  clearly  appear  that  a  party 
to  be  affected  by  the  trial  of  such  issue  participate  in  the 
trial,  he  ought  not  to  be  bound  by  the  result.  Kor  is  the 
verdict  responsive  to  the  issue,  which  was,  whether  the 
garnishee  had  truly  answered;  not  what  might  be  owing 
upon  any  cause  of  action  more  than  two  years  thereafter. 
Patterson  v.  United  States,  2  Wheaton,  221. 

The  judgment  is  revei:sed  and  the  cause  remanded. 
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Arcade  Company  y,  Allen. 

1.  Bills  of  Exceptions— 06jecfio?is  and  Exceptions— How  Shown. 
— Where,  in  a  bill  of  exceptions,  at  the  end  of  each  of  the  questions 
were  the  words,  "  Objected  to;  sustained;  exception;"  it  teas  held 
defective,  as  not  showing. who  objected  or  what  was  objected  to,  or  who 
sustained,  or  what  was  su:.tained.  The  persons  preparing  a  bill  of 
exceptions  must  be  responsible  for  all  uncertainty  and  omissions  in  it. 

2.  Bills  of  Exceptions— Care  in  the  Preparation. — More  care  in  the 
preparation  of  bills  of  exceptions  than  merely  inserting  a  transcript  of 
the  shorthand  notes  taken  at  the  trial,  is  necessary. 

8.  Instructions— Afi«i  be  in  Writing. — Under  Sec.  52,  Chap.  110,  R. 
S.,  it  is  error  for  the  court  to  instruct  the  jury  orally. 

MemorandDm. — ^Assumpsit.  Appeal  from  the  Superior  Court  of 
Cook  County;  the  Hon.  James  Gogqin,  Judge,  presiding.  Heard  in 
this  court  at  the  October  term,  1898.  Reversed  and  remanded.  Opinion 
filed  February  13,  1894. 

The  statement  of  facts  is  contained  in  the  opinion  of  the 
court. 

Arthur  B.  Wells,  attorney  for  appellant. 

Charles  E.  Pope,  attorney  for  appellee. 

Mr.  Justice  Gary  delivered  the  opinion  of  the  Court. 

The  appellees  sued  for  money  due  them  on  a  building 
contract,  and  presented  a  final  certificate  from  a  superin- 
tending architect,  pursuant  to  the  contract  between  the 
parties. 

The  appellant  vainly  attempted  to  show  on  the  trial  that 
faults  were  in  the  work,  undiscDverable  at  the  time  the  cer- 
tificate was  issued,  but  developed  when  water  was  let  into 
the  pipes  in  the  building,  for  which  deductions  should'  be 
made. 

If  the  defense  had  been  proved,  it  would  have  made  out 
a  mistake  in  the  certificate  for  which  proper  allowance 
ought  to  be  made.  The  court  refused  to  admit  the  evi- 
dence, but  the  bill  of  exceptions  is  not  sufficient  to  show 
error  in  that  particular. 

YoL.  Li  ao 
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At  the  end  of  each  of  the  questions  are  the  wonls 
"  Objected  to.  Sustained.  Exception."  Who  objected  to 
what?  Who  sustained  what?  Who  excepted  to  what? 
The  reiteration  by  this  court,  over  and  over,  of  the  doctrine 
of  Rogers  v.  Hall,  3  Scam.  6,  that  "  the  appellant  must  be 
responsible  for  all  uncertainty  and  omission  in  his  bill  of 
exceptions,"  is  unheeded.  More  care  in  the  preparation  of 
bills  of  exceptions  than  merely  inserting  a  transcript  of  the 
shorthand  notes  taken  at  the  trial,  is  necessary.  At  the 
close  of  the  evidence,  the  record  shows  further  proceedings, 
thus : 

'*  The  Court :  Now,  gentlemen,  let  me  say  to  you  that  if 
ever  there  was  an  imposition  perpetrated  on  a  court,  it  Avas 
in  the  trial  of  this  case.  When  I  let  you  go  on  with  this 
trial,  I  imagined  that  j'^ou  had  some  defense  showing  injury 
to  your  building.  You  have  taken  the  time  of  this  court 
and  cost  the  county  of  Cook  over  $200,  and  I  have  no  way 
to  punish  you  for  doing  it.  You  have  imposed  on  the  intel- 
ligence of  the  jury.  So  far  as  the  court  is  concerned,  I  care 
nothing,  but  if  you  can  show  $1  damage  arising  froin  the 
driving  of  the  nail  in  this  pipe,  I  will  allow  you  to  do  it,  but 
you  have  kept  me  here  two  days  and  have  not  shown  it,  and 
it  is  an  imposition  on  the  intelligence  of  the  jury  when  you 
do  not  show  a  cent,  one  cent,  of  damages.'  When  a  man  comes 
into  court  as  defendant  or  as  plaintiff,  he  must  prove  some- 
thing. It  appears  to  me  to  be  a  willful  and  malicious  attempt 
on  the  part  of  the  defendant  to  delay  the  recovery  of  a  just 
judgment  in  this  case.  The  contract  appears  to  have  been 
completed  in  time;  for  all  I  know,  the  property  was  taken 
possession  of,  a  note  was  given  to  the  architect,  a  final  certifi- 
cate on  the  completion  of  some  minor  defects,  that  it  appears 
was  complied  with,  nailing  down  some  floors,  a  hole  in  the 
lead  pipe  was  stopped.  The  only  evidence  of  damage  to  the 
building  was  that  one  of  the  defendants  came  here  and  swore 
that  he  noticed  moisture  on  the  ceiling,  and  on  the  plaster. 
Now  I  venture  to  say  that  there  never  was  a  building  in  ' 
this  city  where  less  damage  was  suffered  by  the  owner  than 
in  this  case.     You  have  no  case.    I  say  it  is  an  imposition. 
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Mr.  Cleveland :  Note  an  exception  to  the  remarks  of  the 
court.  I  have  entered  up  my  instructions,  your  honor,  and 
I  desire  to  be  heard. 

(Addressing  counsel :)  I  do  not  desire  to  hear  anything 
more  from  you.  (Addressing  the  jury :)  You  will  find  a 
verdict  for  the  plaintiff  of  $827.20. 

Mr.  Cleveland :  If  the  court  please,  I  would  like  to  say 
that,  in  the  first  place,  we  were  brought  in  here  without 
any  copy  of  the  counts,  I  knew  nothing  about  the  case  in 
the  first  place,  but  I  believe  as  a  matter  of  law  we  have  a 
good  defense,  and  as  for  imposing  on  the  court,  I  disclaim 
any  such  intention,  and  I  desire  to  be  heard  before  the  jury. 

The  Court:    No,  sir. 

Mr.  Cleveland :  Well,  I  have  acted  in  good  faith  in  this 
matter. 

The  Court :  Well,  it  don't  appear  so.  You  have  not 
proved  one  cent;  you  will  admit  that  yourself. 

Mr.  Cleveland  :  We  don't  have  to  prove  it.  We  claim 
simply  this :  It  was  their  place  to  show  a  final  certificate  that 
was  issued  without  fraud  or  mistake.    There  was  a  mistake. 

The  Court :    Now  the  jury  can  sign  that  verdict." 

Here  the  appellant  preserved  a  proper  exception  to  the 
action  of  the  court.  Sec.  52,  of  Ch.  110  Practice  Act,  of 
1872, is:  "  Hereafter,  no  judge  shall  instruct  the  petit  jury 
in  any  case,  civil  or  criminal,  unless  such  instructions  are 
reduced  to  writing." 

And  the  next  preceding  section  is,  "  The  court,  in  charg- 
ing the  jury,  shall  only  instruct  as  to  the  law  of  the  case." 

The  judgment  is  reversed  and  the  cause  remanded. 


whatever  damfige  a  passenger  may  sustain  from  a  failure  to  stop  a  street 
car  at  a  proper  place  when  properly  requested,  such  failure  being  the 
proximate  cause  of  the  injury,  a  recovery  may  be  had. 
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2.  Cabriers  of  Passengers — Immediate  Causes  of  Accidents.— U 
another  cause,  for  example  jumping  from  a  car  when  in  motion,  inter- 
venes between  tlie  negligence  of  the  driver  in  not  stopping  the  car  when 
requested,  and  the  injury  complained  of,  there  c^n  be  no  recovery. 

8.  Street  Railways— -Ftii/^ire  to  Stop  the  Car.— Where  the  negligence 
relied  upon  is  a  failure  of  the  driver  to  stop  the  car  when  requested,  and 
the  train  of  events,  from  the  failure  to  stop  the  car  to  the  accident,  is  not 
the  natural  or  necessary  sequence  of  the  act  of  the  driver  in  not  stopping 
his  car,  there  can  be  no  recovery. 

4.  Street  RML,yfAY^— Negligence— Breach  of  Duty.— The  breach  of 
duty  upon  which  an  action  for  an  injury  can  be  maintained  must  be  tlie 
proximate  cause  of  the  damage  to  the  plaintiff. 

5.  Street  Railways — Diligence  for  the  Safety  of  Passengers. — A 
street  railway  company,  being  a  common  carrier,  is  bound  to  exercise 
the  highest  diligence  for  the  safety  of  its  passengers,  while  riding,  get- 
ting off  and  getting  on  its  cars.  In  the  providing  of  appliances  for  the 
safety  of  its  passengers,  it  is  bound  to  make  use  of  such  well  known  and 
approved  means  as  are  reasonal^ly  consistent  with  its  condition,  the  busi- 
ness it  is  doing,  and  its  duty  to  the  public. 

6.  Common  Carriers— i)M^^  Toward  Passengers.— -It  is  the  duty  of  a 
common  carrier  to  be  diligent  in  providing  for  the  safety  of  its  passen- 
gers, and  it  \&  prim4x  facie  liable  for  injuries  happening  to  them  on  ac- 
count of  any  negligence  by  it,  thoy  being  at  the  time  of  such  injury  in  tlie 
exercise  of  ordinary  care  and  in  observance  of  its  rules. 

7.  Damages— Powder  of  the  Jury—Review. — It  is  the  rule  in  tliis  State 
that  in  actions  for  personal  injuiries  for  negligence  the  jury  may  give 
damages  without  evidence  as  to  the  pecuniary  loss  sustained,  yet  it  is 
not  the  law  that  the  conclusion  of  the  jury  in  this  regard  is  beyond 
review. 

8.  Damages. — In  an  action  for  damages  in  case  of  death  by  negligent 
act,  the  defendant  is  liable  only  for  the  pecuniary  loss  sustained  by  the 
next  of  kin.  Pain  and  anguish  of  the  next  of  kin  are  not  a  proper  ele- 
ment of  recovery. 

9.  Damages — $5,000  Excessive. — A  boy  ten  years  of  age  was  riding  on 
a  street  car.  He  told  the  conductor  that  he  wanted  to  get  off  at  the  next 
street  comer.  The  car  did  not  stop  and  he  jumped,  swung  or  stepped 
off;  in  so  doing  he  slipped  and  fell,  the  car  passed  over  his  leg,  inflicting 
injuries  from  which  he  died.  Suit  being  brought  by  an  administrator, 
the  jury  returned  a  verdict  for  the  plaintiff  of  |5,000.  Held^  that  the 
damages  were  excessive. 

Memorandam. — Action  for  negligence.  In  the  Circuit  Court  of  Cook 
C/Ounty;  the  Hon.  Richard  S.  Tuthill,  Judge,  presiding.  Declaration 
in  case;  plea  of  not  guilty;  trial  by  jury;  verdict  and  judgment  for 
plaintiff;  appeal  by  defendant.  Heard  in  this  court  at  the  October  term, 
1893.    Reversed  and  remanded.     Opinion  filed  January  11,  1804. 
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Statement  of  the  Case. 

On  the  17th  day  of  August,  1890,  William  Wrixon,  a  boy 
about  ten  years  of  age,  was  a  passenger  on  one  of  appel- 
lant's cars.  The  car  was  proceeding  southward  on  Evanston 
avenue.  Just  after  it  arrived  at  the  Addison  avenue  cross- 
ing, the  deceased  said  to  the  conductor,  "  I  want  to  get  off 
at  the  church; "  when  the  car  was  between  Addison  avenue 
and  Gary  place,  the  deceased  said  "  Let  me  off  at  the  church." 
The  church  was  about  seventy-five  feet  south  of  Addison 
avenue. 

The  car  did  not  stop  and  the  deceased  jumped,  swung  or 
stepped  off;  in  so  doing  he  slipped  and  fell  so  that  the  car 
passed  over  his  leg,  inflicting  injuries  from  which  he  died. 

Suit  being  brought  by  an  administrator  appointed,  the  jury 
returned  a  verdict  for  the  plaintiff  of  $5,000,  and  there  was 
judgment  for  that  sum. 

Appellee's  Brief,  Arnold  Heap  and  Rosenthal  &  Hirschl; 

Attorneys. 

The  driver  was  negligent  in  not  stopping  the  car.  The 
instructions  leave  this  to  the  jury,  and  they  are  conceded 
correct.  Crissey  v.  Hestonville  Ry.  Co.,  25  P.  F.  Smith 
(Pa.)  83;  R.  R.  Co.  v.  Hassard,  75  Pa.  St.  367. 

The  company  was  negligent  in  not  having  fenders  around 
the  wheels  of  the  car.  Oldfield  v.  N.  Y.  &  11.  R.  R.  Co., 
14  N.  Y.  310;  3  E.  D.  Smith,  71. 

Whether  the  boy  was  negligent  is  for  the  jury  and  not 
for  the  court.  Lake  Shore  v.  Johnson,  135  111.  641;  City  v. 
Keefe,  114  111.  222;  Quincy,  etc.,  v.  Gruse,  38  111.  App.  212; 
N.  C.  S.  R.  Co.  V.  Williams  (111.),  29  N.  E.  Rep.  672;  C.  & 
A.  R.  R.  V.  Fisher  (111.),  31  N.  E.  Rep.  406. 

Rule  of  negligence,  as  a  matter  of  law,  is  different  with 
regard  to  children  from  what  it  is  as  to  adults.  R.  R.  Co.  v. 
Gladmon,  15  Wall.  401;  R.  R.  Co.  v.  Stout,  17  Wall.  657; 
Citv  V.  Keefe,  114  111.  222. 

If  the  injury  was  caused  by  defendant's  negligence,  com- 
bining with  an  accident  on  the  part  of  the  boy,  the  defend- 
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ant  is  liable.  Joliet  v.  Verley,  35  III.  58;  Lacon  v.  Pace,  48 
lU.  499;  Joliet  v.  Shufelt  (111.),  32  N.  E.  969. 

In  this  case  there  is  the  loss  during  eleven  j'ears  of  minor- 
ity, the  loss  thereafter  to  father  and  mother,  the  loss  to 
each  of  three  brothers  and  three  sisters,  all  in  the  aggre- 
gate, $5,000.  Will  this  court  say  that  it  is  "  clearly  con- 
vinced "  that  this  aAvard  is  "  grossly  disproportioned  to  the 
loss  sustained  ? "     Harkins  v.  P.  P.  C.  C,  52  Fed.  Kep.  724. 

Instances  may  be  given  of  other  awards,  sustained  in 
cases  where  the  facts  were  not  so  strong  as  in  the  case  at 
bar.  Five  thousand  dollars  (statutory  limit),  girl,  six  years 
old,  daughter  of  a  market  gardener.  Houghkirk  v.  Presi- 
dent, etc.,  92  N.  T.  219.  Two  thousand  dollars,  boy,  one 
year  old.  Chicago,  etc.  v.  Wilson,  35  111.  App.  346.  Three 
thousand  seven  hundred  and  fifty  dollars,  bachelor,  thirty 
years  old,  no  })ersons  shown  to  have  been  receiving  assist- 
ance. 111.  C.  Kv.  Co.  V.  Barron,  5  Wall.  90.  Five  thou- 
sand  dollars,  laborer  in  boiler  shop,  thirty -six  years  old;  had 
accumulated  no  estate;  amount  earnings  not  shown;  was 
supporting  wife  and  child.  B.  &  O.  v.  Kelly,  24  Mary- 
land 271.  Five  thousand  dollars,  unmarried,  twenty-  one 
years  old;  earning  twenty-five  dollars  per  month;  relatives 
in  Germany.  Bierbauer  v.  N.  Y.  Central,  15  Hun,  559; 
affirmed  77  K  Y.  588. 

Appellant's  Brief,  Egbert  Jamteson  and  Edmund  Furth- 

MANN,  Attorneys. 

There  is  no  evidence  in  the  case  tending  to  show  that  the 
boy  was,  or  ever  would  be  able  to  earn  an  (imount  equal  to 
the  interest  on  the  amount  of  the  verdict.  The  jury  had  no 
right  to  find  arbitrarily  that  the  death  of  a  boy  results  in  a 
pecuniary  loss  to  those  entitled  under  the  statute  to  the  full 
extent  of  the  statutory  limit.  The  verdict,  rendered  with- 
out evidence  as  to  his  earning  power  or  capacity,  and  for  the 
largest  amount  provided  by  law,  bears  unequivocally  the 
marks  of  being  the  result  of  prejudice  and  passion.  111.  C. 
R.  R.  Co.  V.  Weldon,  52  111.  290;  City  of  Chicago  v.  Scholten, 
75  111.  469;  Chicago  &  A.  R.   R.  Co.  v.  Becker,  76  111.  25; 
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Quincy  Coal  Co.  v.  Hood,  77  III  68;  Rockford,  Rock  Island 
&  St.  Louis  R.  R.  Co.  v.  Delaney,  82  111.  198;  Chicago  &  A. 
R.  R.  Co.  V.  Becker,  84  111.  483;  Andrews  v.  Boedecker,  17 
111.  App.  218;  Chicago  E.  &  L.  S.  Ry.  Co.  v.  Adamick,  33  111. 
App.  414. 

Mr.  Justice  Waterman  delivered  the  opinion  of  the 
Court. 

Two  acts  of  negligence  are  charged  in  the  declaration,  viz.: 
that  defendant's  driver  failed  to  stop  its  car,  as  requested,  at 
the  intersection  of  Addison  street  and  Evanston  avenue; 
and  that  the  deceased,  while  with  due  care  and  diligence 
endeavoring  to  alight  from  the  car,  was  thrown  to  the  ground 
and  injured  by  reason  of  the  negligence  of  appellant  in  failing 
to  properly  equip  its  cars  with  safety  guards  and  appliances. 

As  to  the  alleged  negligence  in  failing  to  stop  its  car  when 
requested,  the  court  is  unitedly  of  the  opinion  no  recovery  can 
be  had  in  this  case.  For  whatever  damage  a  passenger  may 
sustain  from  a  failure  to  stop  a  street  car  at  a  proper  place 
when  properly  requested,  such  failure  being  the  proximate 
cause  of  the  injury,  a  recovery  might  be  had.  In  the  present 
case  between  the  negligence  of  the  driver  and  the  injury  to 
plaintiffs  intestate  there  intervened  another  cause,  without 
which  the  accident  would  not  have  happened;  that  interven- 
ing cause  was  the  act  of  the  deceased  in  jumping  from  the 
car  while  it  was  in  motion. 

The  train  of  events,  from  the  failure  to  stop  the  car  to  the 
accident,  was  not  a  natural  or  necessary  sequence  from  the 
act  of  the  driver  in  not  stopping  his  car. 

Nor  was  the  jumping  from  the  car,  so  far  as  is  shown  by 
the  evidence,  a  thing  which  the  defendant  can  be  presumed 
to  have  known  would  follow  the  failure  to  stop. 

The  breach  of  duty  upon  which  an  action  for  injury  can 
be  maintained  must  be  the  proximate  cause  of  the  damage 
to  the  plaintiff.  I.  B.  &  W.  Ry.  Co.  v.  Birney,  71  111.  392; 
Shearman  &  Redfield  on  Negligence,  Sees.  8,  25  and  26; 
Schefer  v.  Ry.  Co.,  105  U.  S.  249;  Kirtner  v.  Indianapolis, 
100  Ind.  210;  Philadelphia  R.  Co.  v.  Boyer,  97  Penn.St.  91. 
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»    -fluiuable  in  such  cases  is  ^"^  In  jurenonre- 

.^.^txiiaa  i*pectotar,'^^     In  law  the  immediate, 

.    ..  :t.\  ^ause  of  any  event  is  regarded.     As  to  tlie 

.•  ,   :^.  I uv  in  not  having  upon  the  car  proper guanls, 

...aiii,  being  a  common  carrier,  is  bound  to  exercise 

..  li  n:  vlili^tMice  for  the  safety  of  its  passengers,  while 

.. ,  .,v  a  1 11^  on  and  getting  off  its  cars.    In  the  providing 

.    ,,  ,  .Miio's  tor  the  safety  of  passengers,  it  is  bound  to 

iM'  uf  such  well  known  and  approved  means  as  are 

.,...,.. Kil)l\  consistent  with  its  condition,  the  business  it  is 
i...:.^,  aiul  its  duty  to  the  public.  Smith  v.  New  York  & 
■i.iiiriu  Ky.  C\>.,  19  N.  Y.  127;  Hegeman  v.  Western  Ky. 
K  oiiHTiiiiun,  3  Ker.  9;  Hutchinson  on  Carriers,  Sec.  529; 
I  (.livlo,  etc.,  K.  K.  Co.  V.  Conroy,  ^S  111.  560. 

I  lio  Supivnie  Court  of  this  State,  in  North  Chicago  St. 
U\.  Co.  V.  Williams,  29  N.  E.  672,  held  that  whether  a 
pluiiiiitf,  in  getting  upon  a  horse  car  while  it  is  in  motion, 
ih  or  is  not  in  the  exorcise  of  due  care,  is  a  matter  for  the 
lUu  rmiuation  of  the  jury  under  all  the  circumstances  of  the 
K\\^K\  Such  being  the  rule — whether  the  deceased  was  in 
I  he  exercise  of  ordinary  care  in  getting  off  the  car  w^hile  it 
was  in  motion,  and  whether  there  were  well  known  and 
approved  ap])liances  (guards)  which,  if  in  use,  would  have 
previpjuted  the  injury  to  the  plaintiff,  and  w^hether  the  use  of 
such  guards  was  reasonably  consistent  with  the  condition  of 
uppeliant,  the  business  it  was  doing  and  its  duty  to  the  pub- 
lic-, were  all  questions  to  be  submitted  under  proper  plead- 
ings and  instructions  to  the  jury. 

It  is  the  duty  of  a  common  carrier  to  be  diligent  in  pro- 
viding for  the  safety  of  its  passengers,  and  it  \%  prima  facie 
liable  for  injuries  happening  to  them  on  account  of  any  neg- 
lig(Mico  by  it;  they  being  at  the  time  of  such  injury  in  the 
t'xorciso  of  ordinarv  care  and  in  observance  of  its  rules.  If, 
then,  it  bo  not  negligence  for  a  passenger  to  get  off  a  mov- 
ing street  car,  and  not  a  violation  of  its  rules,  it  is  the  duty 
of  the  carrier  to  be  diligent  in  so  equipping  its  cars  that  he 
may  not  be  injured  in  so  alighting.  The  amount  of  the 
verdict  and  judgment  in  this  case  can  not  be  justified.    The 
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defendant  is  liable  only  for  the  pecuniary  loss  sustained  by 
the  next  of  kin.  Neither  five  nor  fifty  thousand  dollars 
would  be  an  adequate  compensation  for  the  pain  and  anguish 
of  the  parents  of  this  boy;  with  this  we  have  nothing  to  do. 
While  it  is  the  rule  in  this  State  that  in  this  class  of  cases 
the  jury  may  .give  damages  without  evidence  as  to  the 
pecuniary  loss  sustained,  yet  it  is  not  the  case  that  the  con- 
clusion of  the  jury  in  this  regard  is  beyond  review.  We 
can  not  say,  and  we  do  not  think,  that  the  jury  thought 
that  the  pecuniary  loss  alone  to  the  next  of  kin  of  deceased 
was  five  thousand  dollars.  It  is  doubtful  if,  in  one  case  in  a 
thousand,  the  bare  pecuniary  loss  suffered  by  the  next  of  kin 
from  the  death  of  a  boy  of  ten  years,  is  five  thousand  dol- 
lars; in  very  many  instances  like  this,  while  there  is  the 
keenest  anguish,  there  is  no  pecuniary  loss  whatever.  In 
no  such  case  as  this  has  a  judgment  of  this  magnitude 
been  sustained  by  the  Supreme  Court.  The  judgment  of 
the  Circuit  Court  is  reversed  and  the  cause  remanded. 

Mk.  Justice  Gart. 

I  agree  to  the  reversal  of  the  judgment,  but  not  for  the 
reason  assigned  in  the  foregoing  opinion.  Notwithstanding 
the  decision  of  this  court  in  Adamick  v.  Chicago  E.  &  L. 
S.  Ey.,  33  111.  App.  412,  and  the  authorities  there  cited,  and 
my  own  apparent  assent  thereto  in  Chicago  M.  &  St.  P.  Ky. 
V.  Wilson,  35  111.  App.  346, 1  yet  believe  that  the  legislation 
of  this  State  commits  to  the  uncontrollable  caprice  of  the 
jury  the  amount  of  damages,  not  exceeding  $5,000.  It  is  all 
guess  work;  Railroad  Co.  v.  Barron,  5  Wallace  (S.  C.)  90; 
and  what  is  there  said  about  "good  sense  and  sound  judg- 
ment," only  gives  a  respectful  name  to  the  disposition  of 
juries  to  make  railroads  smart. 

Negligence  is  the  omission  to  discharge  some  duty,  when- 
ever the  negligence  consists  in  omission.  No  duty,  no  negli- 
gence. 

Duty  is  an  inference  of  law.  I  undertake  to  say  that  no 
declaration  can  be  drawn,  which  wUl  show  a  duty  of  a  street 
railway  company  to  adopt  precautions  for  the  safety  of 
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passengers  who  jump,  with  or  without  notice,  from  a  car, 
without  any  express  or  implied  assent  of  the  railway  coni- 
])any  while  the  car  is  moving  in  the  ordinary  course  of  its 
journey.  Probably  the  next  case  where  such  a  passenger 
has  been  bruised  by  the  guard  that  a  railway  may  have 
adopted;  will  be  put  upon  the  claim  that  he  >vas  outside  the 
rail  so  that  a  wheel  would  not  have  touched  him,  but  the 
projecting  and  improper  guard  was  the  cause  of  his  hurts. 
I  think  the  cause  should  be  remanded  accompanied  by  an 
opinion  that  will  prevent  any  holding  on  another  trial,  that 
it  was  the  duty  of  the  appellant  to  take  care  of  the  deceased 
when  he  jumi)ed  oflf. 

Mr.  Presiding  Justice  Shepard. 

I  think  the  judgment  ought  to  be  affirmed. 


Sheldon  et  al.  t.  Weeks  et  al. 


51      814' 
105      564;        1.    Eqxtity  JURISDICTION. — Violation  of  Ordinances. — Courts  of  equity 

do  not  interfere  to  enforce  by  injunction  the  observance  of  city  ordi- 
nances prohibiting  the  erection  of  buildings  not  nuisances  per  se, 

Memorandam. — Application  for  an  order  containing  an  injunction 
pending  an  appeal.  Heard  in  this  court  at  the  October  teiin,  1893,  and 
denied.    Opinion  filed  October  19, 1893. 

Mr.  Justice  Waterman  delivered  the  opinion  of  the 
Court. 

Application  is  made  in  this  cause  to  continue,  pending  the 
appeal,  an  injunction  granted  by  the  Circuit  Court  upon  the 
filing  of  a  bill  by  appellants,  which  injunction  restrained 
appellees  from  constructing  or  keeping  a  livery  stable  in  a 
certain  alleged  residence  neighborhood  of  the  city  of  Chi- 
cago. The  defendants  answered,  denying  that  they  were 
erecting  a  building  to  be  used  for  a  livery  stable,  alleging 
that  the  structure  was  designed  to  be  used  for  a  carriage  ''fv 
pository  and  boarding  stable. 
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It  is  urged  that  the  building  is  being  constructed  in  vio- 
lation of  an  ordinance  of  said  city.  Courts  of  equity  do  not 
interfere  to  enforce  by  injunction  the  observance  of  city  or- 
dinances, prohibiting  the  erection  of  buildings  not  nuisances 
per  se.  President  and  Trustees  v.  Moore,  34  Wis.  34;  Mayor 
V.  Thome,  7  Paige,  261;  Village  of  St.  Johns  v.  McFarlan, 
33  Mich.  72. 

Courts  may  and  often  do  restrain  the  creation  of  nui- 
sances, but  it  can  not  be  known  in  advance  that  this  stable  will 
be  a  nuisance.  Many  private  stables  are  kept  in  the  best 
residence  neighborhoods.  If  this  contemplated  stable  shall 
be  kept  so  as  to  be  a  nuisance,  a  court  of  equity  may  then 
interfere. 

The  Circuit  Court  having,  upon  motion,  dissolved  the  in- 
junction granted  upon  the  filing  of  the  bill,  upon  a  cross-bill 
filed  by  the  defendants,  enjoined  the  complainants  in  said 
original  bill  from  prosecuting  any  other  suit  or  suits  for  the 
purpose  of  hindering  or  delaying  the  defendants  thereto  in  the 
erection  of  said  building,  and  from  interfering  with  its  con- 
struction; from  this  injunction  no  appeal  appears  to  have 
been  taken. 

The  application  to  continue  the  injunction  granted  upon 
the  filing  of  the  original  bill  is  denied. 


51    315 

Cors  y.  Tompkins.  \^.-% 


1.  Injunction — Damages  on  Dissolution.— The  question  to  be  deter- 
mined, is  the  damage  suffered  because  of  the  injunction.  The  necessary 
and  actual  cost  of  removing  the  same  is  the  real  damage.  An  aUowance 
for  attorney's  fees  for  services  in  the  Appellate  Court  after  the  injunction 
has  been  terminated  by  an  order  of  the  court  below  is  improper. 

2.  Isjuaanoix— 'Dissolution— Damages — Services  of  Solicitor. — It  is 
not  merely  what  the  services  of  the  solicitor  were  reasonably  worth  that 
is  to  be  found,  but  for  what  sum  the  party  has  been  reasonably  and 
fairly  made  liable,  or  what  he  has  reasonably  and  fairly  paid. 

3.  Injunction — Dissolution— Damages — Solicitor's  Fees—  A greement, 
— Where  there  was  an  agreement  with  an  attorney  to  prepare  and  argue  a 
motion  to  dissolve  an  injunction  for  the  sum  of  flOO,  that  being  the  extent 
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of  the  damage,  the  defendant  can  not  recover  (200,  altliough  the  attor- 
ney's services  might  have  been  worth  that  sum. 

Memorandnm. — In  chancery.  Appeal  from  an  order  of  the  Superior 
Court  of  Cook  County  awarding  damages  upon  the  dissolution  of  the 
injunction;  the  Hon.  Philip  Stein,  Judge,  presiding.  Heard  in  this 
court  at  the  October  term,  1893.  Reversed  and  remanded.  Opinion  filed 
February  13,  1894. 

The  statement  of  facts  is  contained  in  the  opinion  of  the 
court. 


Kelsey  &  Lazarus,  attorneys  for  appellant. 
Wm.  K.  Burleigh,  attorney  for  appellee.    . 

Mr.  Justice  Waterman  delivered  the  opinion  of  the 
Court. 

This  is  an  appeal  from  an  order  of  court  awarding  dam- 
ages upon  the  dissolution  of  an  injunction.  The  damages 
claimed  were  for  expense  incurred  in  the  employment  of 
attorneys.  Among  the  services  rendered  by  appellee's  attor- 
neys were  certain  appearances  and  arguments  in  this  court, 
upon  an  appeal  from  the  order  of  dissolution. 

We  do  not  think  that  an  allowance  can  be  made  for  serv- 
ice here  rendered  after  the  injunction  has  been  terminated 
by  an  order  of  the  court  below.  Nor  do  we  think  that  the 
evidence  presented  in  this  case  as  to  the  liability  of  or  pay- 
ment by  the  appellee  for  the  amount  awarded  by  the  court 
^vas  sufficient.  It  is  not  merely  what  the  services  of  the 
solicitor  were  reasonably  worth  that  is  to  be  found,  but  for 
what  sum  has  the  party  been  reasonably  and  fairly  made 
liable,  or  what  has  he  reasonably  and  fairly  paid;  the  thing 
to  be  determined  is  the  damage  he  has  suffered  because  of 
the  injunction;  the  necessary  and  actual  cost  of  removing  the 
same  is  damage. 

If  there  was  an  agreement  with  an  attorney  to  do  all  that 
he  could,  or  to  prepare  and  argue  a  motion  to  dissolve  for 
the  sura  of  $100,  that  being  the  extent  of  the  party's  dam- 
age, he  could  not  recover  $200,  although  the  attorney's  serv- 
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ices  might  have  been  worth  that  sum.  It  is  necessary  that 
courts  should  be  particular  about  matters  of  this  kind. 
Jevne  &  Almini  v.  Osgoo<l  et  al.,  57  111.  340;  Elder  et  al. 
V.  Sabin  et  al.,  66  111.  126;  Harms,  ImpPed,  etc.,  v.  Fitz- 
gerald, 1  111.  App.  325;  Gerard  v.  Gateau,  15  111.  App.  520- 
530;  McGouwn  v.  Law,  18  111.  App.  34-38;  Stinnett  v.  Wil- 
son, 19  111.  App.  38-41. 

The  judgment  of  the  Superior  Court  is  reversed  and  the 
cause  remanded. 


May  Robinson  t.  Martha  J.  Robinson. 

1.  Death — Presumption  of. — ^A  presumption  of  death  arises  from  a 
continuous  absence  abroad  for  seven  years,  during  which  time  nothing 
is  heard  of  the  absent  person  by  those  who  would  naturally  have  heard 
from  him  if  alive.  From  non-claimer  of  rights  or  exposure  to  peculiar 
sickness,  death  at  an  earlier  period  may  be  inferred. 

2.  Burden  of-  Proof— Pn'wa  Facie  EvUletice  of  Existing  Right. — 
Where  there  is  prima  fade  evidence  of  any  right  existing  in  any  person, 
the  onuspnpbandi  is  always  upon  the  person  calling  such  right  in  ques- 
tion. 

3.  Evidence — Facts  Within  a  Person* s  Knowledge. — When  a  fact  is 
peculiarly  within  the  knowledge  of  a  party,  the  burden  is  on  him  to 
prove  such  fact,  whether  the  proposition  be  affirmative  or  negative. 

Memorandam. — Forcible  detainer.  Appeal  from  the  Circuit  Court  of 
Cook  County;  the  Hon.  Richard  W.  Clifford,  Judge,  presiding.  Heard 
in  this  court  at  the  October  term,  1898,  and  affirmed.  Opinion  filed  Jan- 
uary 11,  1894. 

Statement  of  the  Case. 

Martha  J.  Robinson,  in  her  own  right  and  as  gnanlian  of 
Curtis  E.  Robinson,  Jr.,  and  Bessie  L.  Robinson,  minors, 
filed  a  complaint  in  forcible  detainer  against  "  M.  L.  Wil- 
son.'' 

Summons  having  been  served,  appellant  filed,  by  the  name 
of  May  Robinson  sued  as  M.  L.  Wilson,  a  verified  plea,  set- 
ting forth  that  before  the  bringing  of  this  suit,  she  had 
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brouglit  her  bill  in  the  Superior  Court  to  assign  to  her  a 
dower  in  the  said  premises,  and  that  the  said  premises  might 
be  held  and  decreed  to  be  her  homestead;  and  that  the 
plaintiffs  in  this  suit  are  defendants  in  the  said  suit  in  the 
Superior  Court;  a  demurrer  to  this  plea  was  sustained,  where- 
upon appellant,  by  the  name  of  May  Robinson,  sued  as  M. 
L.  Wilson,  filed  a  plea  of  not  guilty. 

Upon  the  trial  N.  S.  Robinson,  an  uncle  of  the  plaintiffs, 
testified  that  on  May  1,  1892,  he  was  acting  for  the  plaint- 
iffs, and  about  that  time  went  to  the  premises  and  demande<l 
of  appellant  the  rent;  that  she  replied  that  as  soon  as  he 
gave  her  a  lease  for  three  or  four  years  she  would  pay  the 
rent;  otherwise  not;  that  he  told  her  if  she  did  not  pay  the 
rent  he  would  give  her  five  days'  notice,  and  turned  to  leave 
the  room;  that  she  called  him  back  and  paid  $250,  the  rent 
for  May;  that  he  collected  the  rent  in  June,  July,  August, 
September  and  October,  and  $65  on  the  November  rent. 
That  $185  of  the  November  and  $250,  the  December  rent, 
was  not  paid;  that  he  formerly  collected  the  rent  of  these 
premises  for  his  brother,  C.  E.  Robinson. 

The  defendant,  appellant,  introduced  a  lease  for  the  prem- 
ises from  C.  E.  Robinson  to  her,  running  from  September, 
1891,  to  April  30,  1892,  with  the  privilege  of  extending  the 
lease  one  or  five  years,  with  satisfactory  securities  for  the 
payment  of  the  rent. 

Martha  J.  Robinson  testified  that  her  father,  C.  E.  Rob- 
inson, died  April  20,  1892,  leaving  the  plaintiffs  his  only 
children;  that  her  mother  was  then  dead;  that  from  her 
mother  she  had  heard  that  she  had  a  step-brother,  who  went 
South  when  the  yellow  fever  was  prevalent,  and  that  it  was 
supposed  that  he  died;  that  she  never  heard  her  father  speak 
of  him;  that  her  mother,  his  step-mother,  said  his  name  was 
Fred;  that  she,  witness,  had  never  seen  him;  that  she  went 
away  from  home  when  she  was  six  years  old  and  remained 
until  she  was  twelve,  being  now  twenty-two;  that  the  last 
Saturday,  before,  two  men,  perfect  strangers,  came  to  her 
house  and  said  they  had  seen  a  step-brother  of  hers  in  jail  in 
Salt  Lake  City,  and  that  they  would  put  her  in  communica- 
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tion  with  him  if  she  wished;  that  she  told  them  "  if  he^ished 
to  hear  of  us  he  should  write  to  us ;"  that  she  asked  them 
how  old  a  man  he  was,  and  they  said  his  hair  was  cut; 
they  did  not  tell  his  age;  that  she  was  subpoenaed  by  the 
defendant. 

The  jury  found  the  defendant  guilty  and  judgment  be- 
ing rendered  for  the  plaintiffs,  appellant  prosecutes  this 
appeal. 

Lawrence  P.  Boyle  and  C.  Stuart  Beattie,  attorneys 
for  appellant. 

ScniNTz  &  Ives,  attorneys  for  appellees. 

Me.  Justice  Waterman  delivered  the  opinion  of  the 
Court. 

It  is  urged  that  under  the  evidence  as  to  the  existence  of 
an  heir  of  C.  E.  Kobinson,not  one  of  the  plaintiffs,  this  judg- 
ment for  the  possession  of  the  entire  premises  can  not  be 
sustained.  The  testimony  that  the  three  plaintiffs  are  the 
three  children  of  C.  E.  Robinson,  is  clear.  The  evidence  that 
there  is  or  ever  was  another  child,  is  vague  and  most  unsatis- 
factory. 

The  witness,  Martha  Robinson,  testified  that  she  had  for 
ten  years  prior  to  her  father's  death  lived  here ;  that  she  had 
never  heard  her  father  speak  of  this  supposed  child,  and  her 
mother  had  spoken  of  him  only  as  a  child  by  a  former  wife, 
who  had  gone  South  many  years  ago  and  was  supposed  to 
have  died.  It  does  not  appear  that  the  mother  had  ever 
seen  her  supposed  step-son,  or  upon  what  information  she 
spoke  of  such  a  person. 

Thus  the  evidence  derived  from  the  family  of  the  exist- 
ence at  any  time  of  another  child,  is  not  only  a  mere  state- 
ment of  one  whom  it  is  not  shown  ever  knew,  or  was  in- 
formed by  any  one  who  did  know,  about  such  matter,  but 
the  evidence  of  existence  is  coupled  with  the  same  class  of 
evidence  of  his  death.  A  presumption  of  death  arises  from 
a  continuous  absence  abroad  of  seven  years,  during  which 
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time  nothing  is  heard  of  the  absent  person  by  those  who 
would  naturally  have  heard  from  him,  if  alive.  From  non- 
claimer  of  rights  or  exposure  to  peculiar  sickness,  death  at 
an  earlier  period  may  be  inferred.  Wharton  on  Evidence, 
Sees.  1274  and  1277;  In  re  Ilutton,  1  Cust.  575;^Taylor  on 
Ev.,  Sec.  158;  Rex  v.  Ilarbone,  2  A.  &  E.  544;  Doe  v.  Grif- 
fin, 1  East,  293. 

The  testimony  as  to  two  men  having,  just  before  the  trial, 
called  and  stated  that  they  had  seen  in  jail,  in  Salt  Lake,  a 
step-brother  of  the  plaintiflFs,  we  do  not  regard  as  establish- 
ing anything  material. 

In  considering  evidence  of  this  kind  courts  adopt  the  con- 
clusion which  appears  to  rest  on  the  most  solid  foundation. 
Johnson  v.  Todd,  5  Beavan,  509,  600. 

That  these  men  knew  anything  about  what  they  spoke  of 
is  not  shown;  no  satisfactory  reason  for  their  appearance  or 
disappearance  appears.  At  the  most  this  is  but  a  rumor 
from  an  unknown  source. 

C.  E.  Robinson  had  been,  at  the  trial  of  this  cause,  dead 
for  nearly  a  year.  He  left,  it  appears  at  least,  one  piece  of 
real  property,  bearing  a  rental  of  $3,000  per  annum.  He 
left  no  will.  If  he  has  a  living  son  in  jail  in  Salt  Lake  or 
elsewhere,  of  whom  his  daughter,  living  with  him  for  more 
than  ten  years,  never  heard  him  speak,  it  is  in  every  respect 
probable  that  ere  this,  such  son,  or  some  one  representing 
him,  would  have  appeared  to  claim  a  share  of  her  estate. 

Appellant,  by  the  payment  of  rent  under  threat  of  expul- 
sion, after  the  death  of  C.  E.  Robinson  and  after  the  expira- 
tion of  her  lease,  attorned  to  the  plaintiffs.  See  Voight  v. 
Resor,  80  III.  331. 

She,  leasing  this  property  as  M.  L.  Wilson,  filed  in  this 
case  her  plea  in  the  name  of  and  verified  as  "  May  Robin- 
son." In  this  plea,  under  oath,  she  sets  forth  that  she  had 
filed  and  pending  in  the  Superior  Court  her  petition  for 
dower  and  the  setting  off  of  a  homestead  in  the  premises  in 
controversy;  and  that  the  defendants  (the  heirs  of  C.  E. 
Robinson)  are  defendants  thereto. 

The  inference  from  this  is  that  she  is  claiming  to  be  the 
widow  of  C.  E.  Robinson;  if  so,  she  can  hardly  have  failed  to 
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know  that  he  was  dead  when  she  paid  the  rent  from  May 
to  November,  1893,  more  than  $1,500;  and  she  can  hardly 
have  failed  to  know  that  the  plaintiffs  were  his  children  and 
heirs  and  the  persons  for  whom  their  uncle  was  collecting 
the  rent.  She  does  not  appear  to  have  made  the  supposi- 
tious heir  a  party,  or  to  have  been  concerned  on  his  account. 
At  least  if  she  did  not  know  aught  of  this,  it  is  singular 
that  at  the  trial  of  this  cause  she  did  not  appear  and  so 
testify. 

^  Where  there  \s  prima  fade  evidence  of  any  right  existing 
in  any  person,  the  onvs  probandi  is  always  upon  the  person 
calling  such  right  in  question.  Wharton  on  Evidence,  Sec. 
8()7;  Banbury  Peerage  Case,  1  S.  &  S.  155. 

When  a  fact  is  peculiarly  within  the  knowledge  of  a 
l>arty,  the  burden  is  on  him  to  prove  such  fact,  whether  the 
proposition  be  affirmative  or  negative.  Great  Western  K. 
R.  Co.  V.  Bacon,  30  111.  347;  Germ.  Fire  Ins.  Co.  v.  Klewer, 
129  111.  599;  Loomis  v.  Green,  7  Green  1.  386;  Cortigan  v. 
Mohawk  R.  Co.,  2  Denio,  609;  Finn  v.  Wharf  Co.,  7  Cal. 
253. 

The  judgment  of  the  Circuit  Court  is  affirmed 


Bonney  &  Bonney^  Copartners^  y.  Ketcham^  SurTiving 

Partner,  etc. 

1.  Decrees— 3fw«/  he  Based  upon  the  Pleading8.--^A  decree  muBtbe 
warranted  by  the  pleadings. 

2.  Mechanics*  Iaevs.— Personal  Decrees.— Upon  a  petition  for  a 
mechanics'  lien,  a  personal  decree  against  parties  who  did  not  incur  the 
indebtedness,  can  not  be  sustained. 

Memorandnm. — Mechanics'  lien  proceedings.  Appeal  from  the  Cir- 
cuit CJourt  of  Cook  County;  the  Hon.  Murray  F.  Tuley,  Judge,  pre- 
siding. Heard  in  this  court  at  the  October  term,  1898.  Reversed  and 
remanded.    Opinion  filed  December  21,  1893. 

The  opinion  states  the  case. 

Lyman  M.  Paine,  attorney  for  appellants. 

Vol.  LI  21 
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Mr.  Justice  Waterman  delivered  the  opinion  of  the 
Court. 

In  this  case  ap}>ellee  filed  in  the  court  below  a  petition  for 
a  mechanics'  lien,  which  was  duly  answered.  Afterward  a 
stipulation  was  filed  in  said  cause  to  the  effect  that  whereas, 
a  suit  at  law  brought  by  appellee  against  appellants  was 
pending,  which  suit  was  "  for  the  same  claim "  as  the 
petition,  "  one  being  by  way  of  assumpsit,  and  the  other  by 
way  of  lien  upon  the  property  described  in  the  petition, 
therefore  both  causes  should  be  heard  together  and  such 
decree  entered  in  said  respective  causes"  as  should  be 
legal  and  equitable.  Upon  the  hearing,  it  appeared  and  the 
court  found  that  the  materials  furnished,  for  which  the  lien 
was  claimed,  were  not  supplied  to  or  uj>on  the  credits  of 
appellants;  it  also  appeared  at  the  hearing  that  the  con- 
tractor to  whom  the  materials  were  furnished  had  made 
certain  assignments  to  appellants  in  trust  for  appellee  an^l 
others,  and  that  there  was  in  appellants'  hands  under  such 
assignment  the  sum  of  $242.08,  in  trust  for  appellee;  the 
court  therefore,  finding  that  the  petitioner  was  not  entitled 
to  a  lien  as  prayed,  rendered  a  personal  decree  against  appel- 
lants in  favor  of  appellee  for  $242.08,  and  ordered  that 
appellee  have  execution  therefor. 

It  is  doubtless  the  case  that  this  decree  was  prepared  by 
counsel  and  presented  to  the  chancellor  as  in  accordance 
with  a  finding  he  had  announced,  and  was  by  him  signed, 
without  his  intention  having  been  called  to  the  fact  that 
there  is  no  pleading  warranting  any  such  decree.  The  plead- 
ings in  the  case  at  law  are  not  shown;  if  sufficient,  the  court 
might  have  entered  a  judgment  in  that  case,  in  effect  the 
same  as  this  decree;  and  if  there  were  any  pleading  asking 
for  the  enforcement  of  the  trust  shown  to  exist,  this  decree 
might  be  sustained;  but  upon  a  mere  petition  for  a  mechan- 
ic's lien,  which  is  denied,  this  personal  decree  against  parties 
who  did  not  incur  any  indebtedness  because  of  the  furnish- 
ing of  the  materials  supplied,  can  not  be  maintained. 

The  decree  of  the  Circuit  Court  is  therefore  reversed  and 
the  cause  remanded. 


First  District — October  Term,  1893.       323 


Calumet  Furniture  Co.  v.  Reinhold. 


Calumet  Furniture  Co.  t.  Reinhold. 
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j  51    3'i3 

1.  Assignment  OP  Error— ^ajoe««it«  Damages.— The  fact  that  the     ii88$  ru 
damages  were  excessive  not  having  been  assigned  as  one  of  the  causes  in     ^^      ooo 
a  motion  for  a  new  trial,  it  can  not  be  assigned  for  error.    The  Appellate  iio    *165 
i>ourt  sits  only  to  review  the  proceedings  of  courts,  and  not  in  the  first  ~ 
instance  to  correct  improper  findings  of  juries;  and  unless  the  court  was 

asked  to  set  aside  the  verdict  because  of  the  alleged  excessive  amount 
thereof,  it  could  and  would  not  commit  any  error  in  not  setting  it  aside 
for  such  reason. 

2.  Motion  for  New  Trial — WTien  Abandoned, — When  counsel  neg- 
lect to  argue  a  motion  for  a  new  trial,  such  motion  may  be  considered  as 
abandoned. 

8.  Errors — Asfsignment  Abandoned, — Errors  assigned  in  this  court,  if 
not  argued,  may  be  treated  as  abandoned. 

4.  Appellate  Proceedings — En'ors  to  be  Pointed  Owf.~The  proper 
conduct  of  business,  as  well  as  the  interests  of  justice,  require  that  the 
attention  of  the  trial  court  should  be  specifically  called  to  errors  it  is 
alleged  to  have  committed,  and  to  ail  grievances  which  a  party^  believes 
he  has  suffered  at  its  hands. 

Memorandum. — Appeal  from  the  Circuit  Court  of  Cook  County;  the 
Hon.  Francis  Adams,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1893,  and  affirmed.    Opinion  filed  January  11,  1894. 

The  statement  of  facts  is  contained  in  the  opinion  of  the 
court. 

Edward  Owings  Towne,  attorney  for  appellant. 

Mr.  Justice  Waterman  delivered  the  opinion  of  the 
Court. 

Appellant,  having  a  chattel  mortgage  upon  certain  house- 
hold furniture  purchased  from  it  by  appellee,  upon  default 
in  the  payment  of  one  of  the  secured  notes,  seized  the  said 
goods,  and  after  advertisement,  sold  them  at  public  auction 
to  a  Mr.  Brown  for  $76,  which  was  all  the  goods  were  shown 
to  be  worth. 

There  was,  before  the  foreclosure  sale,  due  from  appellee 
the  sum  of  $64.50.  Appellant,  after  the  foreclosure  sale, 
purchased  from  Brown  a  portion  of  the  goods;  what  por- 
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tion  was  not  shown,  nor  was  it  shown  how  much  appellant 
paid  for  what  it  so  bought. 

It  did  not  appear  that  there  were  any  expenses  attending 
the  foreclosure. 

Ap|)ellee  testified  that  she  had  paid  to  appellant  $91  on 
the  furniture,  and  the  jury  gave  her  a  verdict  for  that  sum, 
upon  which  there  was  judgment. 

Appellee  was,  under  the  evidence,  clearly  entitled  to  a  ver- 
dict for  $10.50. 

A  majority  of  the  court  are  of  the  opinion  that,  it  not 
having  been  assigned  in  the  motion  for  a  new  trial  that  the 
damages  allowed  by  the  jury  were  excessive,  the  judgment 
should  be  affirmed;  as  this  court  sits  only  to  review  tlie  pro- 
ceedings of  courts,  and  not  in  the  first  instance  to  correct 
improper  findings  of  juries,  and  unless  the  court  was  asked 
to  stit  aside  the  verdict  because  of  the  alleged  excessive 
amount  thereof,  it  could  and  would  not  commit  any  error 
in  not  setting  it  aside  for  such  reason. 

The  writer  of  this  opinion  is  inclined  to  think  that  the 
assignment  that  the  verdict  was  against  the  evidence  was 
sufficient  in  this  case  to  raise  the  question  of  excess  in  the 
amount  of  damages  awarded;  that  there  is  a  distinction  be- 
tween motions  for  new  trial  in  cases  wherein  the  amount 
of  damages  to  be  awarded  is  in  the  discretion  of  the  jury,  and 
causes  where  the  damages  are  a  matter  of  computation. 

It  appears  that  the  motion  for  a  new  trial  was  not  argued. 
Such  being  the  case  the  judgment  should  be  affirmed.  As 
before  stated  this  court  sits  onlv  to  review  the  action  of 
courts.  When  counsel  neglect  to  argue  a  motion  for  a  new 
trial,  such  motion  may  be  considered  as  abandoned. 

Errors  assigned  in  this  court,  if  not  argued,  may  be  treated 
as  abandoned.  W.,  St.  L.  &  P.  Ey.  Co.  v.  McDougal,  113 
111.  60;  Bergman  v.  Bogda,  46  111.  App.  351. 

It  is  not  just  to  parties  who  have  obtained  judgment  to 
let  a  motion  for  a  new  trial  go  by  default,  and  then  appeal 
from  the  judgment  rendered  upon  such  default.  The 
proper  conduct  of  business,  as  well  as  the  interests  of  justice, 
require  that  the  attention  of  the  trial  court  should  be  spe- 
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cifically  called  to  errors  it  is  alleged  to  have  committed,  and 
to  all  grievances  which  a  party  believes  he  has  suflfered  at 
its  hands. 

Nor  should  this  calling  of  the  attention  of  the  trial  court 
be  done  in  a  mere  perfunctory  way.  It  is  for  the  interest  of 
not  only  the  litigants,  but  of  the  public,  that  causes,  as  far 
as  possible,  be  finally  disposed  of  in  the  nisiprius  courts. 

The  judgment  of  the  Circuit  Court  is  affirmed. 


Chicago  Consolidated  Bottling  Co.  y.  McOinnis.  1 1^  ^1 


1.  Neglioencb— ^esiion  of  Duty. — The  law  does  not  require  that 
the  drivers  of  vehicles  in  the  public  streets,  who  may  have  stopped  in 
their  way,  must,  before  starting,  take  such  measures  as  are  reasonably 
necessary  to  ascertain  whether  children  have  so  attached  themselves  to 
the  vehicles  as  to  be  hm-t  if  the  vehicles  move. 

2.  Appellate  Court  Practice— Los^  Instructions, — ^The  Appellate 
Court  can  not  pass  upon  instructions  unless  aU  the  instructions  given 
upon  both  Bides  are  shown  in  the  record.  Where  those  of  one  party  are 
lost,  the  court  wiU  presume  that  all  the  law  in  the  refused  instructions 
applicable  to  the  case  was  in  the  lost  ones. 

Memorandnni. — Action  for  injuries.  Appeal  from  the  Circuit  Court 
of  Cook  County;  the  Hon.  Francis  Adams,  Judge,  presiding.  Heard  in 
this  court  at  the  October  term,  1893.  Reversed  and  remanded.  Opinion 
filed  February  1,  1894. 

The  statement  of  facts  is  contained  in  the  opinion  of  the 
court.  - 

James  Maheb  and  D  uncan  &  Gilbert,  attorneys  for  ap- 
pellant. 

Black  &  Fitzgerald  and  A.  B.  Chilcoat,  attorneys  for 
appellee. 

Mr.  Justice  Gary  delivered  the  opinion  of  the  Court. 

In  June,  1890,  the  appellee,  a  child  of  seven  years,  was 

injured  by  falling   from  and  being  run  over  by  a  "  pop 
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wagon,"   the  property  of,  and  driven  by  a  servant  of,  the 
appellant. 

The  facts  are  that  the  wagon  had  stopped  in  front  of  a 
house.  No.  550  West  Ohio  street,  and  the  fourth  house  west 
of  Wood  street.     The  home  of  the  child  was  at  No.  553, 
I  nearly  opposite.      House  No.  550   was   the  home  of  the 

'  mother-in-law  of  the  driver  of  the  wagon,  and  his  wife  was 

!  there.    He  left  the  wagon  and  went  into  the  house,  and  re- 

mained, as  a  witness  says,  ten  or  twelve  minutes. 
I  There  was  a  "  helper  "  to  the  driver,  but  whether  he  also 

went  into  the  house  or  remained  on  the  wagon  is  disputed. 

One  woman  testified  that  he  went  into  the  house;  both 
the  driver  and  the  helper  say  he  did  not,  and  the  helper 
says  that  he  remained  at  the  wagon  arranging  the   bottles. 

It  must  be  taken  as  true  on  the  record  that  the  child,  with 
others,  was  playing  about  the  wagon,  and  that  when  the 
driver  returned  and  started  off  at  considerable  speed,  the 
child  was  upon  a  hanging  step  on  the  side  of  the  wagon. 
There  is  nothing  in  the  case  showing  that  either  of  the 
men  had  notice  that  the  child  was  there,  though  they  might 
readily  have  seen  him. 

The  conflict  of  evidence  was  for  the  jury  to"  decide,  and 
if  both  men  left  the  wagon  for  several  minutes  unattended, 
and  unsecured  in  any  way  by  fastening  the  horses — then  if 
the  child  were  injured  as  a  consequence,  the  case  would,  as 
to  those  features,  be  within  the  doctrine  of  Lynch  v.  Nur- 
din,  1  Q.  B.  29  (1  Ad.  &  El.  N.  S.)  41  Eng.  C.  L.  422,  often 
cited  with  approval  by  the  Supreme  Court.  See  the  case 
stated  in  Weick  v.  Lander,  75  111.  93. 

It  appears  that  the  route  over  which  the  duty  of  the 
driver  would  take  him  did  not  extend  to  No.  550  West  Ohio 
nor  west  of  Wood  street — but  that  this  was  not  the  onlv  time 
he  went  to  his  mother-in-law's.  Now,  there  are  two  objec- 
tions to  a  recovery  upon  this  state  of  facts. 

First.  The  injury  was  not" a  consequence  of  leaving  the 
wagon  unattended. 

In  Lynch  v.  Nurdin,  and  cases  of  the  same  principle,  the 
^vrong  was  held  to  be  in  neglect   of  precautions,  whereby 
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conditions  were  created  under  which  the  acts  of  strangers 
inflicted  the  injury. 

The  fastening  of  the  team,  which  would  have  prevented 
the  injury  in  those  cases,  would  have  had  no  influence  in 
this;  the  climbing  by  the  child  upon  the  step  was  wholly 
independent  of  that  incident. 

Second.  If  it  were,  the  act  of  so  leaving  it  was  performed 
while  the  wagon  was  diverted  from  the  business  of  the  appel- 
lant, and  used  to  promote  the  pleasure  of  the  driver.  If  we 
assume  that,  notwithstanding  his  departure  from  his  route, 
injuries  inflicted  by  him  while  driving,  resulting  from  his 
msinner  of  driving,  would  have  charged  the  appellant  as  being 
within  the  scope  of  the  employment  of  the  driver  or  his  dis- 
cretion as  to  route,  no  such  assumption  «an  be  made  as  to 
the  act  of  abandoning  temporarily  the  service  of  the  appel- 
lant and  leaving  the  property  of  the  appellant  without  care. 

It  would  be  a  vain  effort  to  attempt  to  reconcile  the  mul- 
titude of  cases.  The  text  books  cite  them.  Shear.  &  Red., 
Negl.  p.  146.  The  rule  is  familiar.  The  difficulty  is  in  the 
application.    C,  B.  &  Q.  R.  R.  v.  Epperson,  28  lU.  App.  72. 

If  this  judgment  can  be  sustained,  it  must  be  upon  the 
ground  that  the  law  raises  a  duty,  the  omission  to  perfonn 
which  is  negligence. 

That  duty  would  be  that  the  drivers  of  vehicles  in  the 
public  streets,  who  have  stopped  in  their  way,  must,  before 
starting,  take  such  measures  as  are  reasonably  necessary  to 
iiscertain  whether  children  have  so  attached  themselves  to 
the  vehicles  as  to  be  hurt  if  the  vehicles  move. 

There  is  no  such  law. 

It  would  be  more  impracticable,  applied  to  ordinary 
vehicles,  than  to  railway  tracks  or  cars  in  public  streets,  and 
it  don't  exist  as  to  them.  Chi.  &  Alton  R.  R.  v.  McLaugh- 
lin, 47  111.  265. 

We  can  not  pass  upon  the  instructions  asked  by  the  appel- 
lant and  refused  by  the  court.  Those  given  for  the  appellee 
are  lost,  and  we  must  presume  that  all  law  in  the  refused 
instructions  applicable  to  the  case  was  in  the  lost  ones. 
Matson  v.  Lally,  37  111.  App.  484. 

The  judgment  is  reversed  and  Ihe  cause  remanded. 
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51  328  1.  Redemption— FgftiYy  of— Rights  of  the  Owner. — On  the  satisfac- 
.^^  ^^  tion  of  a  decree  by  a  sale  of  premises  in  foreclosure  proceedings,  tlie 
84  600  owner  of  the  equity  of  redemption  in  the  premises  sold,  at  the  time  of 
m""^.  the  sale,  and  continuing  to  be  such  until  the  time  for  redemption  expires, 
f 90  425 1  ig  entitled  to  the  possession  of  the  premises  and  the  rents  and  profits  aris- 
ing therefrom  during  the  period  of  the  right  of  redemption. 

2.  Redebiption — Premises  in  Possession  of  a  Receiver. — Where  prem- 
ises sold  under  a  decree  in  foreclosure  are  in  the  possession  of  a  receiver, 
such  possession  must  be  considered  as  for  the  benefit  of  him  who  has  tlie 
right  of  possession,  and  he  should  not  be  allowed  to  destroy  or  impair  such 
right  during  the  period  of  redemption . 

3;  Taxes — Receiver  in  Possession  of  Mortgaged  Premises. — A  receiver 
in  possession  of  premises  pending  foreclosure  proceedings,  and  diu'ing  the 
period  allowed  for  redemption,  having  funds  in  his  hands  received  from 
rents  of  the  property  remaining  after  the  payment  of  the  mortgage  debt, 
should  pay  the  taxes  which  were  a  lien  upon  the  premises  at  the  time  of 
the  decree  and  sale,  whether  provided  for  in  the  mortgage  or  not,  but  not 
aa  to  taxes  which  had  not  been  levied  at  the  time  of  the  sale. 

4.  Taxes— W/io  Liable  for  Their  Payment.—Vnder  Sec.  59,  Chap.  120, 
R.  S.,  entitled  Revenue,  the  owner  of  property  on  the  first  day  of  May  in 
any  year,  is  liable  for  the  taxes  of  that  year,  but  this  fact  is  no  justifica- 
tion for  a  court  having  in  its  possession  funds  belonging  to  a  person  so 
liable  to  appropriate  them  to  paying  that  obligation. 

5.'  Taxes — Period  of  Redeniption — No  Reimbursement  for  Pur<^aser^ 
— The  act  approved  June  4,  1889,  makes  provision  for  cases  where  the 
purchaser  of  real  estate  at  a  sale,  under  a  judgment  or  decree,  pays  taxes 
or  assessments  which  become  a  lien  during  the  period  allowed  for 
redemption,  by  permitting  the  amount  of  such  taxes  or  assessments  so 
paid,  with  interest,  to  be  added  to  the  sum  due  on  the  certificate  of  sale 
when  redemption  is  made.  Rev.  Stat  IlL,  Chap.  77,  Sec.  27  a.  But 
the  statute  nowhere  provides  that  the  purchaser  shall  be  reimbursed 
for  taxes  which  have  become  a  lien  and  have  been  paid  by  liim,  for 
wliich  the  premises  are  liable  in  cases  where  the  right  of  redemption  is 
not  exercised.  The  maxim  expressio  unius  est  eacclusio  alterius,  is 
not  without  application. 

6.  Foreclosure  Proceedings— ifeZafion^  Between  the  Owner  and 
the  Purchaser. — In  foreclosure  proceedings,  where  tlie  debt  and  decree 
are  satisfied  by  a  sale  of  the  premises  for  the  full  amount  of  the  debt, 
interest  and  costs,  afterward,  and  as  between  the  purchaser  and  the  equity 
of  redemption,  the  jurisdiction  of  the  court  ceases  when  the  title  to  and 
possession  of  the  property  has  been  completely  perfected  in  the  pur- 
chaser. 
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7.  Foreclosure  Proceedings — Pui^haser  Takes  ivith  Notice  of 
Taxes,  etc. — The  purchaser  at  a  foreclosure  sale  takes  with  notice  of  the 
law  that  the  owner  is  entitled  to  the  rents  and  profits  during  the  period 
of  redemption,  that  the  property  is  subject  to  annual  taxes,  and  that  one 
year's  taxes  will  be  levied  on  the  property  before  he  will  be  entitled  to 
possession. 

Memorandum. — ^Foreclosure  proceedings;  order  as  to  payment  of 
taxes.  Error  to  the  Circuit  Ck)urt  of  Cook  County;  the  Hon.  Oliver  H. 
Horton,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1893,  and  reversed  with  directions.    Opinion  filed  November  27, 1898. 

The  statement  of  facts  is  contained  in  the  opinion  of  the 
court. 

Brief  of  Plaintiff  in  Error,  William  Brace  and  Aldrich, 

Payne  &  Defrses,  Attorneys. 

It  is  well  settled  that  the  rents  and  profits  during  the 
time  intervening  between  the  master's  sale  and  deed,  belong- 
to  the  owner  of  the  equity  of  redemption,  and  that  he  can 
not  be  required  to  account  to  the  purchaser  therefor.  Ste- 
vens V.  Insurance  Co.,  43  111.  327;  Bennett  v.  Matson,  41  111. 
332. 

By  our  laws  the  defendant  is  entitled  to  the  possession 
from  the  day  of  sale  to  the  making  of  the  master's  deed. 
O'Brien  v.  Fry,  82  111.  274. 

The  mortgagor  has  the  right  to  remain  in  possession  until 
the  purchaser  becomes  entitled  to  his  deed,  and  such  mort- 
gagor in  possession  is  not  liable  for  use  and  occupation,  or  to 
account  for  the  rents  and  profits.  Eockwell  v.  Servant,  63 
111.  424. 

Franklin  P.  Simons,  attorney  for  defendant  in  error. 

Mr.  Presiding  Justice  Shepard  delivered  the  opinion  of 
THE  Court. 

Pending  foreclosure  proceedings,  and  before  decree,  a 
receiver  was  appointed,  of  the  mortgaged  premises,  to  col- 
lect rents,  etc. 

At  the  ^le  under  the  foreclosure  decree  the  full  amount  of 
the  mortgage  debt,  interest,  and  costs,  was  realized — in  other 
wordsj  the  decree  was  satisfied  by  the  sale — the  defendant 
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in  error,  who  was  the  complainant  below,  becoming  the 
jmrchaser. 

Manifestly  with  the  decree  fully  satisfied  by  the  sale,  the 
necessity  for  continuing  the  receivership  was  gone,  and  the 
owner  of  the  mortgagor's  equity  of  redemption  became  en- 
titled to  the  possession  of  the  mortgaged  premises  during 
the  period  allowed  by  law  for  redemption  from  the  sale. 

The  sale  occurred  December  21,  1891.  On  January  26, 
1892,  a  motion  in  the  cause  by  plaintiff  in  error  for  the  dis- 
charge of  the  receiver  and  for  an  order  on  him  to  pay  to  the 
plaintiff  in  error,  who  was  the  owner  of  the  equity  of  redemp- 
tion, the  sum  of  money  remaining  in  his  hands  as  shown  by 
his  report,  was  heard  by  the  court,  and  the  same  as  to  the 
payment  to  the  plaintiff  in  error  by  the  receiver  of  the  bal- 
ance so  appearing  to  be  in  his  hands,  was  granted,  but  as  to 
the  discharge  of  the  receiver,  it  was  ordered  that  the  motion 
stand  continued  indefinitely. 

It  does  not  appear  that  the  motion  for  the  discharge  of 
the  receiver  was  renewed  until  after  the  time  of  redemption 
had  expired,  and  the  final  report  of  the  receiver  came  on  to 
be  considered.  In  the  meantime,  during  said  fifteen  months, 
the  receiver  filed  several  reports,  showing  his  receipts  and 
disbursements  and  the  balances  remaining  in  his  hands,  and 
orders  were  entered  on  each  of  said  reports  directing  the 
payment  by  the  receiver  of  said  respective  balances,  aggre- 
gating several  thousand  dollars,  to  the  plaintiff  in  error.  In 
one  of  said  reports  was  an  item  of  $1,574.80,  paid  for  taxes 
on  the  property  for  the  year  1891,  to  which  there  was  no 
objection. 

The  time  for  redeeming  the  premises  expired  on  March 
21,  1893,  and  not  being  redeemed  the  purchaser  at  the  sale 
received  a  master's  deed  therefor. 

The  receiver's  final  report,  filed  March  31,  1893,  summa- 
rized all  his  previous  reports  and  the  orders  thereon,  and 
payments  to  plaintiff  in  error  of  the  respective  balances, 
and  showed  a  net  balance  remaining  in  his  hands  of  $2,074.21. 

Thereupon,  the  defendant  in  error,  who  purchased  the 
premises  at  the  sale  thereof,  on  December  21,  1891,  and  who 
had  received  the  master's  deed  therefor,  petitioned  the  court 
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for  an  order  on  the  receiver  to  pay  the  taxes  of  1892  on  said 
premises,  amounting  to  $1,657,64. 

The  petition  was  answered  by  the  plaintiff  in  error,  ad- 
mitting the  amount  of  the  taxes  for  1892  to  be  $1,657.64, 
but  denying  that  they  ought  to  be  paid  out  of  the  funds 
held  by  the  receiver,  and  claiming  that  they  should  be  borne 
and  paid  by  the  purchaser,  and  claiming  for  himself  the  said 
funds. 

Upon  a  hearing  upon  the  "petition  and  answer,  the  court 
apportioned  the  taxes  and  ordered  the  receiver  to  pay  to  the 
defendant  in  error  $1,473.50,  as  being  that  portion  of  the 
taxes  for  1892,  estimated  and  apportioned  as  ten  and  two- 
thirds  months  from  May  1,  1892,  to  March  22, 1893. 

From  such  order  this  writ  is  prosecuted. 

With  the  satisfaction  of  the  decree  by  the  sale  of  the 
premises,  the  plaintiflf  in  error,  who  was  the  owner  of  the 
equity  of  redemption  in  the  premises  sold  at  the  time  of  the 
sale  and  continued  to  be  such  until  the  time  for  redemption 
expired,  became  entitled  to  the  possession  of  the  premises 
and  the  rents  and  profits  arising  therefrom  during  the  period 
the  right  of  redemption  lasted.  Stevens  v.  Insurance  Co., 
43  lU.  327;  Bennett  v.  Matson,  41  111.  344. 

The  fact  that  the  receiver  was  permitted  to  hold  posses- 
sion did  not  alter  the  rights  of  the  owner  of  the  equity  of 
redemption. 

The  possession  of  the  receiver  must  be  considered  as  for 
the  benefit  of  him  whose  right  to  the  possession  existed,  and 
should  not  be  allowed  to  destroy  or  impair  the  benefits  the 
law  accords  to  him  during  the  redemption  period. 

It  was  right  enough  that  the  receiver  should  pay,  as  was 
done,  the  taxes  of  1891,  which  were  a  lien  on  the  premises 
at  the  time  of  the  decree  and  sale.  Whether  so  provided  in 
the  mortgage  or  not,  the  mortgagee  might  have  paid  the  same 
and  by  appropriate  pleadings,  amendatory  or  supplemental, 
have  had  the  amount  thereof  included  in  the  decree  for 
which  the  premises  were  to  be  sold;  and  what  might  have 
been  done  in  that  way  was  properly  permitted  to  be  done 
by  the  receiver  for  the  protection  of  the  mortgagee,  whoso 
interests  he  had  been  appointed  to  conserve. 
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But  as  to  the  taxes  of  1892,  which  had  not  been  levied  at 
the  time  of  the  sale,  and  for  which  no  lien  against  either  the 
person  or  the  property  of  the  mortgagor  existed  until  a  day 
more  than  four  months  after  the  sale,  no  such  reason  ap- 
plies. 

Doubtless,  under  the  statute,  the  owner  of  property  on 
the  first  day  of  M«.y  in  any  year,  shall  be  liable  for  the  taxes 
of  that  year.  Rev.  Stat.  111.,  Chap.  120,  entitled  Revenue, 
Sec.  59. 

But  because  thereof,  it  is  no  justification  for  a  court  having 
in  its  possession  funds  belonging  to  a  person  so  liable,  to  ap- 
propriate them  to  paying  that  obligation. 

The  jurisdiction  was  invoked  and  existed  in  that  suit  only 
for  the  purpose  of  subjecting  the  mortgaged  premises  to 
the  payment  of  the  mortgage  indebtedness,  and  such  further 
relief  as  was  incidental  to  the  exercise  of  coqjplete  justice 
between  the  parties  under  the  jurisdiction  acquired  for  the 
main  purpose. 

The  debt  and  decree  were  fully  satisfied  when  the  prem- 
ises were  sold  for  the  full  amount  of  the  debt  with  interest 
and  costs.  After  that  and  as  between  the  purchaser  and 
the  owner  of  the  equity  of  redemption,  the  jurisdiction  of 
the  courX  ceased  when  the  title  to  and  possession  of  the 
property  he  purchased  had  been  completely  perfected  in  the 
purchaser. 

Whatever  other  obligations  there  may  be  between  such 
purchaser  and  the  owner,  having  no  connection  with  the 
subject-matter  of  the  foreclosure  suit,  may  perhaps  be  de- 
termined elsewhere,  but  can  not  be  so  done  in  that  suit. 

The  act  approved  June  4,  1889,  makes  provision  for  cases 
where  the  purchaser  of  real  estate  at  a  sale  under  a  judgment 
or  decree,  shall  pay  taxes  or  assessments  which  become  a 
lien  during  the  period  allowed  for  redemption,  by  permit- 
ting the  amount  of  such  taxes  or  assessments  so  paid,  with 
interest,  to  be  added  to  the  sum  due  on  the  certificate  of  sale 
when  redemption  is  made.  Rev.  Stat.  111.,  Chap.  77,  Sec. 
27  a.  But  the  statutes  nowhere  provide  that  the  purchaser 
shall  be  reimbursed  for  taxes  which  have  become  a  lien  and 
been  paid  by  him,  or  for  which   the  premises  are  liable  in 
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cases  where  the  right  of  redemption  is  not  exercised.  The 
maxim  expressio  unites  est  exclusio  alleriuSy  is  not  without 
application. 

The  purchaser  bought  with  notice  of  the  law  that  the 
owner  was  entitled  to  the  rents  and  profits  of  the  property 
during  the  time  for  redemption;  that  the  property  was  sub- 
ject to  annual  taxes,  and  that  one  year's  taxes  would  be 
levied  on  the  property  before  he  would  be  entitled  to  pos- 
session. 

The  fact  that  the  purchaser  was  also  the  mortgagee  does 
not  advantage  him  so  far  as  the  question  here  involved  is 
concerned.  The  monev  in  the  hands  of  the  receiver  was  re 
ceived  from  rents  of  the  property  and  belonged  to  the  owner. 
The  court  had  no  authority  to  take  it  away  from  him,,  his 
debt  having  been  fully  satisfied.  There  was  no  occasion  for 
the  exercise  of  general  justice  between  the  parties,  for  no 
legal  obligation  existed  upon  which  to  rest  its  application. 

The  order  of  the  Circuit  Court  will  therefore  be  reversecl 
with  directions  to  that  court  to  order  the  receiver  to  pay  to 
the  plaintiff  in  error  the  sum  of  $1,473.50,  which  was  by  the 
order  in  question  directed  to  be  paid  to  the  defendant  in 
error. 

Mr.  Jtjsticb  Gary. 

I  agree  with  all  that  Mr.  Justice  Shepard  has  written  ex- 
cept that  I  think  that  the  mere  accident  that  a  fund  was  in 
the  hands  of  the  receiver  and  therefore  under  the  control  of 
the  court,  which  accrued  from  the  subject-matter  of  the  suit, 
gave  to  the  court  authority  to  dispose  of  that  fund  as  the 
right  and  justice  of  the  matter  might  be  between  the  par- 
ties. That  is,  that  the  court,  having  the  parties  before  it, 
and  the  fund  within  its  control,  might  do  complete  justice 
as  to  all  matters  incidental  to  the  principal  matter  upon  the 
same  principle  that  warrants  a  writ  of  assistance  after  the 
time  of  redemption  has  expired,  and  the  purchaser  has  his 
deed.  Heflfron  v.  Gage,  44  lU.  App.  147;  Carpenter  v.  White, 
43  111.  App.  44S. 
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rai   3;i4        1.    NBOuaBNCB— 2>iic  Care— Negligence  and  due  care  are  questions 

\^-lM   of  fact  for  a  jury  to  decide. 

2.  Damages— Z>eaf A /rf#m  Negligent  Act^-The  damages  in  case  of  a 
negligent  act  can  not  be  more  than  the  pecuniary  injury  to  the  widow 
and  the  next  of  kin.  It  is  impossible  to  compute  them  with  mathemat- 
ical exactness. 

6.  Rxn^ROAD  CouPJLVY— Right  to  Obstruct  Public  Street— A  railroad 
company  can  claim  no  right  to  shut  the  citizen  from  the  public  street; 
and  if  it  makes  the  danger  in  so  doing  imminent,  notliing  can  prevent  a 
jury  from  finding  against  it,  when  injury  follows. 

Memorandnm. — Action  for  damages.  Death  from  negligent  act 
Appeal  from  tiie  Circuit  Court  of  Cook  County;  the  Hon.  Richard  W. 
Clifford,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
ltJ93,  and  affirmed.    Opinion  filed  January  11,  1894. 

Statement  op  the  Case. 

On  July  2,  1890,  Josef  Ouska  was  crossing  the  tracks  of 
appellant  on  State  street  near  63d  street,  and  while  in  the 
act  of  doing  so,  he  was  killed  by  a  suburban  train,  called  a 
dummy  train,  coming  from  the  east  on  its  way  to  appellant's 
depot  at  Van  Buren  street  in  Chicago. 

This  action  is  case,  brought  by  his  administratrix  to  re- 
cover for  the  death. 

Appellant's  Brief,  Gardner  &  McFadon  and   Pliny   B. 

Smith,  Attorneys,  f 

The  rule  of  law  is  clear  that  one  who  runs,  with  a  view 
of  crossing  a  track  of  a  railroad  company,  ahead  of  a  loco- 
motive moving  in  rapid  motion  thereon,  and  who,  miscalcu- 
lating the  distance,  is  injured  in  the  attempt,  is  guilty  of 
such  contributory  negligence  that  he  can  not  recover  for  his 
injury.  Chicago  &  A.  R.  Co.  v.  Frear,  53  111.  115;  Belle- 
fontaine  v.  Hunter,  33  Ind.  335;  Chicago  R.  Co.  v.  Bell, 
Adm'r,  70  111.  108;  E.  R.  Co. v.  Houston,  95  U.  S.  697;  Thomas, 
Adm'x,  V.  D.  L.  &  W.  R.  R.  Co.,  8  F.  R.  732. 
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Appellee's  Brief,  Jesse  Cox  and  Gideon  F.  Lanaghen, 

Attorneys. 

It  is  the  duty  of  all  railroad  companies,  whose  roads  run 
through  a  village,  to  run  their  trains  while  in  the  village  at 
such  a  rate  of  speed  as  to  have  them  under  control,  and  bo 
able  to  avoid  injury  to  persons  or  property,  tliough  there  is 
no  ordinance  of  such  village  on  the  subject.  And  if  they 
fail  to  do  so,  they  are  guilty  of  negligence.  Chicago  &  A. 
K.  R.  Co.  V.  Engle,  84  IlL  397;  L.  S.  <&  M.  S.  Ry.  Co.  v. 
Bodemer,  139  111.  596. 

Railroad  companies  are  not  at  liberty  to  adopt  the  same 
nite  of  speed  in  the  densely  settled  citj'^  as  in  the  country, 
even  where  there  is  no  express  statute  or  ordinance  on  the 
subject.    Chicago  &  N.  W.  Ry.  Co.  v.  Dunleavy,  129;  111.  132. 

Railroad  companies,  in  operating  their  cars  in  crossing 
public  highways,  must  so  regulate  the  speed  of  their  trains 
and  give  such  signals  to  persons  passing,  that  all  may  be 
apprised  of  the  danger  of  crossing  the  railroad  track;  and 
a  failure  in  any  of  these  duties,  on  their  part,  will  render 
them  liable  for  injuries  inflicted  and  for  wrongs  resulting 
from  such  omissions.  R.  R.  I.  &  St.  L.  R.  R.  Co.  v.  Ilill- 
mer,  72  111.  235;  L.  S.  &  M.  S.  Ry.  Co.  v.  Johnson,  135  111. 
649. 

When  a  road  is  so  constructed  that  its  crossings  are  espe- 
cially dangerous,  the  company  must  be  held  to  a  suflicient 
degree  of  diligence  to,  so  far  .as  possible,  overcome  the 
danger. 

A  railroad  company  is  chargeable  with  notice  of  all  the 
perilous  circumstances  of  a  crossing  constructed  by  itself. 
R.  R.  I.  &  St.  L.  R.  R.  Co.  V.  Hillmer,  72  111.  239;  Chicago, 
B.  &  Q.  R.  R.  Co.  V.  Payne,  59  111.  541. 

Mr.  Justice  Gary  delivered  the  opinion  of  the  Court. 

Just  west  of  State  street  in  the  city  of  Chicago,  twenty- 
one  railroad  tracks  cross  63d  street  from  the  northwest  to 
the  southeast,  and  after  crossing  63d  street  curve  more 
toward  the  east  and  cross  State  street  very  near  63d  street. 

Shortly  before  seven  o'clock  of  a  bright  clear  morning  on 
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the  second  day  of  July,  1S90,  Joseph  Ouska,  the  husband  of 
the  appellee,  arrived  on  State  street  at  63d  street  on  his  wav, 
with  seveml  others,  to  his  work  at  a  mill  south  of  63d. 
From  the  evidence  it  appears  that  he  was  stopped  several 
minutes  by  a  train  that  filled  the  street.  When  that  moved 
and  Ouska  and  his  companions  went  on  south,  they  could 
see  another  train  standing,  if  not  partly  in  State  street,  very 
close  to  it  on  the  east  side,  from  which  one  hundred  people, 
more  or  less,  were  landing. 

In  the  meantime  the  whistle  of  the  mill  calling  to 
work,  had  blown,  and  Ouska  and  his  companions  were 
hurrying  toward  it.  In  this  condition  of  things,  of  which 
any  description  can  convey  but  a  very  imperfect  idea  of 
what  must  have  been  the  noise  and  confusion  by  which  Ouska 
was  surrounded,  a  train  of  the  appellant,  from  the  southeast, 
came  on  a  track  southwest  of  either  of  the  other  trains,  at  a 
speed  of  more  than  twenty  miles  per  hour  across  State  street 
and  killed  Ouska.  He  left  a  widow  and  five  children,two  of  the 
latter  grown  and  able  probably  to  take  care  of  themselves;  the 
others  of  tender  years.  He  was  forty-five  years  old,  and  sup- 
ported his  family  by  his  wages,  which  were  nine  or  ten  dol- 
lars a  week  when  he  bad  work.     The  verdict  is  $5,000. 

Negligence  and  due  care  are  questions  of  fact  for  a  jury 
to  decide.  It  does  not  change  the  rule  that  no  prophet  is 
needed  to  foretell  the  decision.  It  may  well  be  urged  that 
no  man  exercising  ordinary  care  would  attempt  to  cross  that 
network  of  rails;  but  the  appellant  can  claim  no  right  to  shut 
the  citizen  from  the  public  street;  and  if  the  appellant  makes 
the  danger  so  imminent,  nothing  can  prevent  a  jury  from 
finding  against  it,  when  injury  follows.  We  do  not  care  to 
comment  on  the  circumstances  of  the  view  blocked  by  other 
trains,  the  noises,  the  throng  of  people,  the  train  speeding 
through. 

The  principle  of  Pennsylvania  Co.  v.  Keane,  41  HI.  App. 
817,  is  applicable.  The  fact  that  the  deceased  was  not 
intending  to  be  a  passenger,  as  in  that  case,  does  not  affect 
the  question  of  carelessness  of  the  appellant. 

The  damages  may  not  be  more  than  the  pecuniary  injury 
to  the  widow  and  next  of  kin.    It  is  impossible  to  compute 
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them  with  mathematical  exactness.  The  objection,  based 
on  C.  M.  &  St.  P.  Ky.  v.  Halsey,  133  111.  248,  that  an  instruc- 
tion limits  the  exercise  of  care  by  the  deceased  to  "  the  time 
of  the  injury,"  is  removed  by  the  later  case  of  this  appellant 
V.  Johnson,  135  111.  641,  which  construes  the  words  "  at  the 
time"  as  covering  the  whole  "series  of  circumstances." 
That  here  the  words  must  have  been  so  understood,  is  shown 
by  the  fact  that  the  fourth  and  fifth  instructions  asked  by, 
and  given  for,  the  appellant,  use  the  same  words  in  that  sense. 
There  is  no  error  and  the  judgment  is  affirmed. 


Tallens  v.  Hopkins. 

1.  ShoAt  Cause  Calendar— JFVoc^ice. — The  nile  of  court  containing 
a  clause  that  "  No  cause  shaU  be  noticed  for  trial  on  such  calendar  until 
the  same  is  at  issue,"  does  not  apply  to  appeals  from  justices.  On  such 
appeals  there  are  no  written  pleadings. 

2.  Appeals  from  Justices — When  Properly  for  Trial. — An  appeal 
from  a  justice  of  the  peace  may  be  properly  placed  upon  the  trial  docket 
of  the  court  to  which  it  is  taken,  where  the  appeal  is  perfected  eleven 
days  before  the  first  day  of  the  term. 

3.  Notice — To  Attorneys,  When  to  Clients^  etc.  —In  an  appeal  case  from 
a  justice  of  the  peace,  a  notice  served  by  appeUant  upon  the  attorneys 
who  appeared  for  the  appellee  before  the  justice  was  held  good. 

Memorandnm.^-Forcible  detainer.  In  the  Superior  Court  of  Cook 
County,  on  appeal  from  a  justice;  the  Hon.  Theodore  Brentano.  Judge, 
presiding.  Appeal  by  the  defendant.  Heard  in  this  court  at  the  Octo- 
ber term,  1898,  and  affirmed.    Opinion  filed  February  13, 1894. 

The  statement  of  the  facts  is  contained  in  the  opinion  of 
the  court. 

Adolph  Ascher,  attorney  for  appellant. 

Coy  &  Brookway,  attorneys  for  appellee. 

Mr.  Justice  Gary  delivered  the  opinion  of  the  Court. 

The  appellee  sued  the  appellant  before  a  justice  of  the 

peace  in  an  action  of  forcible  detainer,  and  was  defeated. 
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He  appealed  to  the  Superior  Court,  by  filing  a  bond  with 
the  justice  May  25,  1893,  and  the  transcript,  etc.,  were  filed 
in  the  Superior  Court  the  27th  of  the  same  month.  The 
June  term  of  the  Superior  Court  commenced  on  the  5th  day 
of  that  month.  On  the  Ist  day  of  June,  the  appellee  served 
notice  under  the  "  Short  Cause ''  acton  Messrs.  Moran,  Kraus 
&  Mayer,  who  had  defended  the  appellant  before  the  jus- 
tice, by  giving  it  to  a  member  of  the  bar  in  the  employ  of 
that  firm.  June  12th,  the  appellant  appeared  by  another 
attorney  and  moved  to  strike  said  cause  from  said  short 
cause  calendar,  for  the  following  reasons : 

"  First.  Because  said  cause  was  not  at  issue  on  the  date 
when  the  notice  to  place  the  same  on  the  short  cause  cal- 
endar, to  wit,  June  1,  1893,  is  alleged  to  have  been  given, 
as  provided  by  rule  18  of  the  common  law  rules  of  said 
court;  that  said  cause  was  not  at  issue  until  Monday,  the 
5th  day  of  June,  A.  D.  1893." 

"  Second.  Because  no  notice  was  given  to  the  defendant, 
his  agent  or  attorney,  of  the  placing  of  said  cause  on  the 
short  cause  calendar,  as  required  by  the  statute  in  such  case 
made  and  provided." 

\  This  motion  was  denied  the  same  day.  The  cause  was 
not  reached  until  June  26th,  when  the  motion  was  renewed 
— denied — ^and  the  cause  tried  ex  jparte,  the  appellant  with- 
drawing from  the  court. 

Reason  "  first "  is  based  upon  a  rule  of  the  court  contain- 
ing a  clause  that  "  No  cause  shall  be  noticed  for  trial  on  such 
calendar  until  the  same  is  at  issue." 

This  does  not  apply  to  appeals  from  justices.  On  such 
appeals  there  are  no  written  pleadings. 

The  argument,  however,  is  that,  as  the  appeal  was  not  in 
the  Superior  Court  ten  days  before  the  June  term,  nothing 
could  be  done  in  it  at-that  term. 

The  appeal  was  taken  eleven  days  before  the  term,  and 
the  case  is  ther3fore  governed  by  the  decision  in  Boyd  v. 
Kocher,  31  111.  295. 

We  have  been  over  the  question  in  Bessey  v.  Euhland,  33 
111.  App.  73,  and  abide  by  the  views  there  expressed. 

Reason  "  second  "  is  based  upon  the  lack  of  evidence  that 
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Moran,  Eraus  &  Mayer  were  the  attorneys  of  the  appellant 
when  the  notice  was  served.  That  thev  were,  before  the 
justice,  is  conceded.  That  the  notice,  as  served,  was  in  fact 
notice  to  the  appellant,  is  apparent,  for  it  brought  him  into 
court  by  another  attorney.  Neither  the  appellant,  nor  any 
member  of  the  firm,  made  affidavit  denying  the  relation  of 
attorney  and  client  at  the  time  the  notice  was  served. 
Fourteen  days  elapsed  after  the  first  appearance  by  the  other 
attorney,  before  the  trial. 

On  the  whole  case  it  was  pretty  clear  that  delay  only  was 
the  object  of  the  appellant,  and  it  was  not  an  unfair  infer- 
ence that  the  appearance  by  the  present  attorney  was  really 
a  substitution  of  one  attorney  to  the  place  the  firm  held 
before. 

There  is  only  a  question  of  technicality — none  of  merits 
— ^and  such  questions  meet  little  favor  here.  Brown  v. 
Johnson,  No.  4916,  this  term. 


Firemen's  Insurance  Co.  v.  Thompson. 

1.  Statutes— ron«frMcfM)n  of—Service  of  Proee««.— Under  a  statute  of 
Wisconsin,  providing  that  *'  Whoever  solicits  insurance  on  behalf  of  any 
insurance  corporation,  or  transmits  an  application  for  insurance,  or  a 
policy  of  insurance  to  or  from  any  such  corporation,  or  who  makes  any 
contract  of  insurance,  or  coUects  or  receives  any  premium  for  insurance, 
or  in  any  manner  aids  or  assists  in  doing  either,  or  in  transacting  any 
business  for  any  insurance  corporation,  or  advertising  to  do  any  such 
thing,  shall  be  held  an  agent  of  such  corporation  to  all  intents  and  pur- 
poses, and  the  word  *  agent*  whenever  used  in  this  chapter,  shall  be 
construed  to  include  all  such  persons,"  it  trcu  heldL,  that  foreign  insur- 
ance companies  doing  business  in  that  State  must  submit  to  the  condi- 
tions of  the  law,  and  that  service  of  summons  upon  an  agent  of  huch  a 
company  gave  the  court  issuing  it  jurisdiction  of  the  company, 

Memprandnm. — Action  of  debt.  In  the  Circuit  Court  of  Cook  County ; 
the  Hon.  Richard  S.  Tuthill,  Judge,  presiding.  Declaration  on  a 
judgment  of  a  sister  State;  pleas,  nvl  tid  record  and  special  plea  deny- 
ing service  of  process  in  the  State  of  Wisconsin;  trial  by  the  court; 
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judgment  for  plaintiff;  defendant  appeals.     Heard  in  this  court  at  the 
October  term,  1893,  and  affirmed.    Opinion  filed  Febniarj'  8,  1894. 

The  opinion  states  the  case. 

Appellant's  Brief,  Wm.  J.  Ammen,  Attorney. 

A  judgment  of  a  court  of  another  State,  though  having 
the  faith  and  credit  of  a  domestic  judgment,  may  be 
impeached  in  the  usual  way  for  want  jurisdiction  of  either 
the  person  of  the  defendant,  or  the  subject-matter  of  the 
suit.  Kings  Co.  Fire  Ins.  Co.  v.  Swigert,  11  111.  App.  590; 
Welch  V.  Sykes,  3  Gilm.  197;  Lawrence  v.  Jarvis,  32  111. 
304;  Jones  v.  Warner,  81  111.  343. 

Appellee's  Brief,  Jackson  &  Eaton  and  H.  I.  Weed, 

Attorneys. 

Upon  the  question  of  jurisdiction  obtained  by  service 
under  such  statutes  as  those  of  Wisconsin  generally,  appel- 
lee cites  the  following  authorities :  Ehrmann  v.  Teutonic 
Ins.  Co.,  1  Fed.  Rep.  471;  Knapp  v.  National  Mut.  Ins.  Co., 
30  Fed.  Rep.  601;  Paul  v.  Virginia,  8  Wall.  168;  Ducat  v. 
Chicago,  1 0  Wall.  410;  Chaperlori  v.  Continental  Ins.  Co., 
132  U.  S.  204. 

In  67  Wis.  624,  the  court  says:  "Manifestly  it  was  not 
the  intention  of  the  legislature  that  the  right  of  serving 
process  upon  foreign  insurance  companies  doing  business 
within  this  State  should  be  dependent  upon  their  first  taking 
out  a  license." 

"  The  courts  of  other  States  have  taken  similar  views  of 
similar  statutes.""  Gibbs  v.  Queen  Ins.  Co.,  63  N.  Y.  114; 
Ganzer  v.  Firemen's  Ins.  Co.,  3  Minn.  372;  Swan  v.  Insurance 
Co.,  96  Pa.  St.  37;  Insurance  Co.  v.  Huron  Salt  Co.,  36  Mich. 
346;  Insurance  Co.  v.  Kern,  8  Kans.  9;  Pope  v.  T.  H.  C.  & 
M.  Co.,  87  N.  Y.  137;  Osborne  v.  Shawmut  Ins  Co.,  51  Vt. 
278;  Nichols  v.  U.  S.  Mercantile  R.  R.  Co.,  74  Mo.  457; 
Swift  V.  State,  25  Am.  Law  Register  (K  S.)  594;  Lho- 
neaux  v.  Hong  Kong  &  S.  S.  Corp.,  L.  R.,  33  Ch.  Div.  446. 

Foreign  insurance  companies  are  not  compelled  to  do  busi- 
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ness  in  Wisconsin.  If  they  voluntarily  choose  to  do  so, 
liowever,  they  must  submit  to  such  conditions  and  restric- 
tions as  the  legislature  may  see  fit  to  impose.  Fire  Dep't  v. 
Halfenstein,  16  Wis.  136;  State  ex  rel.,  etc.,  v.  Doyl,  40  Wis. 
176. 

A  judgment  rendered  by  a  court  of  competent  authority 
having  jurisdiction  of  the  parties  and  subject-matter  in  one 
State  is  conclusive  on  the  merits  in  the  courts  of  every  other 
State.  Black  on  Judgments,  Sec.  857;  Welch  v.  Sykes,  3 
Gilm.  197;  Bimeler  v.  Dawson,  4  Scam.  536;  McJilton  v. 
Love,  13  111.  486;  Smith  v.  Smith,  17  111.  482;  Bilton  v. 
Fisher,  34  lU.  32;  Zepp  v.  Hagar,  70  111.  323. 

Mr.  Justice  Gary  delivered  the  opinion  of  the  Court. 

This  case,  small  in  amount  involved,  presents  a  question 
of  great  importance. 

The  appellant,  a  Chicago  corporation,  issued  a  policy 
against  fire  on  the  shingle  mill  of  the  appellee  in  Oshkosh, 
Wisconsin.  A  loss  having  occurred,  he  sued  the  appellant 
in  the  Circuit  Court  of  Winnebago  County,  Wisconsin,  in 
Avhibh  county  Oshkosh  is,  and  recovered  a  judgment,  upon 
which  judgment  this  action  was  brought.  The  question  is 
as  to  the  jurisdiction  of  that  Circuit  Court  over  this  body 
corporate,  the  appellant. 

Without  reciting  in  detail  the  evidence,  we  assume  as 
proved,  that  there  was  a  firm  of  L.  S.  Tuttle  &  Co.,  insur- 
ance agents,  doing  business  in  Oshkosh;  that  from  the  appel- 
lee they  received  an  application  for  the  insurance  for  which 
the  policy  issued;  that  they  sent  the  application  to  insurance 
agents  in  Chicago,  who,  with  it,  applied  to  the  appellant 
and  received  the  policy,  which  they  sent  to  the  Oshkosh 
agents,  who  delivered  it  to  the  appellee;  that  the  appellee 
paid  the  premium  to  the  Oshkosh  agents  and  they  paid  it 
to  the  Chicago  agents,  who  paid  it  to  the  appellant;  that 
the  appellant  knew  only  the  Chicago  agents  in  the  transac- 
tion, and  they  knew  only  the  Oshkosh  agents. 

The  Wisconsin  judgment  was  obtained  on  service  in  the 
mode  provided  by  the  statute  of  that  State  on  one  of  the 
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firm  of  Oshkosh  agents,  but  it  does  not  appear  that  he  person- 
ally received  the  application  or  premium  from,  or  delivered 
the  policy  to,  the  api>ellee.  We  shall  pass  over  the  question 
whether  that  feature  of  the  case  is  important,  as  well  as 
whether  the  service  should  have  been  on  both  members  of 
the  firm,  as  being  merely  technical,  and  consider  only  the  one 
question  of  paramount  importance. 

A  statute  of  Wisconsin  in  force  when  the  policj'  issued  is : 
"  Whoever  solicits  insurance  on  behalf  of  any  insurance  cor- 
poration, or  transmits  an  application  for  insurance,  or  a 
policy  of  insurance  to  or  from  any  such  corporation,  or  who 
makes  any  contract  of  insurance  or  collects  or  receives  any 
premium  for  insurance,  or  in  any  manner  aids  or  assists  in 
doing  either,  or  in  transacting  anj^  business  for  any  insur- 
ance corporation,  or  advertising  to  do  any  such  thing,  shall 
be  held  an  agent  for  such  corporation  to  all  intents  and  pur- 
poses, and  the  word  '  agent '  whenever  used  in  this  chapter, 
shall  be  construed  to  include  all  such  persons." 

The  Wisconsin  courts  enforce  this  statute  according  to  its 
letter,  holding  that  service  may  "  be  made  upon  any  one 
who  does  any  of  the  acts  designated  for  an  insurance  dom- 
pany."  State  v.  Northwestern  Endow.,  etc.,  62  Wis.  174; 
and  that  "  foreign  insurance  companies  are  not  compelled 
to  do  business  in  this  State.  If  they  voluntarily  choose  to 
do  so,  however,  they  must  submit  to  such  conditions  and 
restrictions  as  the  legislature  may  see  fit  to  impose."  State 
V.  U.  S.  Mut.  Ace,  67  Wis.  624. 

Now,  the  appellant  had  notice  by  the  application,  that  the 
risk  was  on  fixed  property  in  Wisconsin.  If  it  chose  to 
accept  the  risk,  it  did  so  upon  the  terms  which  that  State 
had  prescribed.  It  knew  that  in  the  ordinary  course  of 
business,  the  application  had,  or  might  have,  been  made  to 
somebody  doing  an  insurance  business  at  Oshkosh,  and  that 
somebody  would,  or  might,  deliver  the  policy  to  the  appel- 
lee. 

Before  the  policy  issued,  was  the  time  for  the  appellant 
to  consider  the  liability  it  would  incur  under  Wisconsin 
law,  and  the  probability  that  it  might  provide  a  more  ready 
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remedy  for  a  loss  under  the  policy,  than  to  follow  the  insur- 
ance company  to  another  State,  and  there  present  in  detail 
the  evidence  of  such  loss.  The  policy  of  probably  every 
State  is  to  make  such  regulations  as  will  insure  a  speedy 
and  effective  remedy  to  the  assured  when  losses  occur,  and 
companies  engaged  in  the  business  all  know  it.  The  judg- 
ment will  therefore  be  affirmed. 

We  add  that  the  case  presents  a  question  worthy  of  the 
consideration  of  the  Supreme  Court. 


A.  B.  Dick  Company  t.  Sherwood  Letter  File  Company. 

1,  Contracts — Construction  of  the  Phrase  "  Line  of  Oooda.** — In  a 
contract  providing  that  for  and  in  consideration,  etc..  the  second  party 
agrees  to  pay  to  the  party  of  the  first  part,  at  the  expiration  of  one  year 
from  the  date  hereof,  a  sum  equal  to  ten  per  cent  of  the  net  aggregate  sales 
of  the  line  of  goods  above  mentioned,  hereafter  sold  by  the  party  of  the 
second  part,  their  licensees,  agent  or  agents,  provided  that  such  pay- 
ment shall  not  in  any  event  exceed  the  sum  of  one  thousand  dollars,  it 
loas  heldy  the  t§rm  "  line  of  goods  "  as  used  in  the  contract,  did  not  mean 
the  specific  articles  in  which  the  contracting  party  dealt  in  the  same 
forms,  but  articles  to  serve  the  same  purpose  and  adapted  to  the  same 
uses. 

Memorandnm. — In  chancery.  Bill  for  an  accounting.  Appeal  from 
the  Superior  Court  of  Cook  County;  the  Hon.  Murray  F.  Tulet,  Judge, 
presiding.  Heard  in  this  court  at  the  October  term,  1893.  Reversed  and 
remanded.    Opinion  filed  February  1,  1894. 

The  opinion  states  the  case. 

Appellant's  Brief,  Johnson  &  Morrill  and  D.  J.  Schuy- 
ler, Attorneys. 

If  the  defendant  did  not  acquire  under  this  contract  the 
sole  and  exclusive  right  to  manufacture  the  unpatented 
articles  which  were  held  by  the  court  to  have  been  conveyed 
to  him  by  the  terras  thereof,  then  the  consideration  failed, 
and  the  complainant  has  no  standing  in  equity,  for  the  rea- 
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son  that  it  could  not  convey  to  the  defendant  what  it  agreed 
to,  and  the  contract  is  therefore  an  onerous  and  burdensome 
one,  and  one  which  a  court  of  equity  will  not  lend  itself  to 
enforce.  Montgomery  P.  S.  Y.  Co.  v.  Street  Stable  Car 
Line  (III),  31  N.  E.  Rep.  437;  Story's  Equity  Jurisdiction, 
Sees.  776  and  787;  Bispham's  Equity,  Sees.  372,  374;  Hamil- 
ton V.  Harvey,  121  111.  469;  Kimball  v.  Tooke,  70  111.  553; 
Stone  V.  Pratt,  25  111.  25;  Fish  v.  Leser,  69  111.  394;  Lear  v. 
Chouteau,  23  111.  39;  Harrison  v.  Lodge,  116  111.  279. 

Nor  will  a  court  of  equity  enforce  a  contract  or  compel 
an  accounting  under  a  contract  where  there  are  no  corre- 
sponding obligations,  and  the  contract  is  so  indefinite  in  its 
terms  that  it  can  not  be  specifically  enforced.  Marr  v.  Shaw, 
641  Fed.  Rep.  864;  WoUensack  v.  Briggs,  20  111.  App.  50; 
119  111.  459;  Shenandoah  Valley  v.  Lewis,  76  Va.  833;  Schnee- 
ling  V.  Kriesel,  45  Wis.  325;  Nichols  v.  Williams,  22  N.  J. 
Eq.  63;  Colsen  v.  Thompson,  2  Wheat.  236;  Los  Angeles  v. 
Phillips,  56  Cal.  539;  Bowman  v.  Cunningham,  78  111.  48; 
Blanchard  v.  D.,  L.  &  M.  Company,  31  Mich.  43;  Watts  v. 
Evans,  113  111.  186;  Olmstead  v.  Abbott,  18  Atl.  Rep.  3ir): 
Angel  V.  Simpson,  85  Ala.  53;  Stout  v.  Weaver,  52  Wis.  748; 
Burnett  v.  Kullak,  76  Cal.  535. 

T.  H.  Simmons,  attorney  for  appellee. 

Mb.  Justice  Gary  delivered  the  opinion  of  the  Court. 

On  the  9th  day  of  August,  1888,  the  appellant  was  in 
business  in  Chicago,  and  so  far  as  this  record  shows,  only 
selling  the  Edison  Mimeograph,  a  device  for  multiplying 
copies  of  manuscript.  We  infer  that  the  principal  market 
for  that  ingenious  device  was  in  business  offices.  The  appel- 
lee was  also  in  business  in  Chicago  manufacturing  and  sell- 
ing various  articles  of  office  and  bank  furniture.  The  par- 
ties made  this  agreement. 

"  This  agreement  made  this  9th  day  of  August,  1888,  by 
and  between  the  Sherwood  Letter  File  Company,  party  of 
the  first  part,  and  the  A.  B.  Dick  Company,  party  of  the 
second  part,  both  parties  being  corporations  organized  and 
existing  under  the  laws  of  the  State  of  Illinois, 


First  District — October  Term,  1893.       345 

A.  B.  Dick  Co.  v.  Sherwood  Letter  File  Co. 

Witnesseth :  Whereas,  the  said  party  of  the  first  part  is 
the  owner  of  letters  patent  No.  368,498,  dated  August  16, 
1887,  No.  381,959,  dated  May  1,  1888,  No.  382,623,  dated 
May  8, 1888,  and  is  also  the  owner  of  the  application  for 
letters  patent  No.  257,097,  filed  December  6,  1887,  and  is 
now  engaged  at  Chicago,  Illinois,  in  the  manufacture  and 
sale  of  the  articles  covered  by  the  above  mentioned  letters 
patent  and  applications  and  other  articles  of  oflBce  and  bank 
furniture,  and 

Whereas,  the  said  A.  B.  Dick  Company  desires  to  acquire 
the  exclusive  right  to  manufacture  and  sell  all  the  articles 
now  manufactured  and  sold  by  the  party  of  the  first  part  in 
and  throughout  the  United  States  and  territories. 

Now,  therefore,  in  consideration  of  the  remuneration  and 
reward  hereinafter  mentioned,  the  said  party  of  the  first 
part  hereby  agree  to  transfer  and  convey,  and  does  by  these 
presents  hereby  transfer  and  convey,  to  the  said  second 
jmrty  and  its  successors  and  assigns,  the  good  will,  and  all 
the  business  hereinbefore  mentioned,  together  with  the  sole 
and  exclusive  right  and  license  to  manufacture,  and  to  grant 
to  others  the  right  to  manufacture,  all  the  articles  covered 
by  the  above  said  letters  patent  and  said  application,  and  to 
S3ll  and  grant  to  others  the  right  to  sell  said  articles  now 
owned  or  controlled  by  the  said  first  party,  together  with 
any  and  all  patents  which  may  be  obtained  for  improvement 
on  same,  or  for  office  devices  of  a  like  character  which  may 
be  intended  to  supersede  the  articles  now  being  manufact- 
ured. 

It  is  also  further  agreed  that  should  any  of  the  present 
members  of  the  party  of  the  first  part  contrive,  invent  or 
produce  any  new  article  or  articles  of  manufacture  during 
the  life  of  this  contract,  it  or  they  shall  be  submitted  to  the 
party  of  the  second  part  for  purchase  or  manufacture  on  a 
royalty  basis,  and  the  said  party  of  the  second  part  shall 
have  the  option  of  accepting  such  inventions  or  product  at 
the  same  price  which  may  be  offered  for  the  same  by  any 
other  disinterested  party. 

It  is  also  stipulated  and  agreed  that  the  title  to  said  let- 
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ters  patent  and  application  above  mentioned,  will  be  main- 
tained and  protected  by  the  party  of  the  first  part. 

That  for  and  in  consideration  of  the  foregoing,  the  said 
second  party  agrees  to  pay  to  the  said  party  of  the  first  part 
at  the  expiration  of  one  year  from  the  date  ^hereof,  a  sum 
equal  to  ten  per  cent  of  the  net  aggregate  sales  of  the  line 
of  goods  above  mentioned,  her^fter  sold  by  the  party  of 
the  second  part,  their  licensees,  agent  or  agents,  provided 
that  such  payment  shall  not  in  any  event  exceed  the  sum  of 
one  thousand  dollars;  at  the  expiration  of  two  years  from 
'  the  date  hereof  a  sum  equal  to  ten  per  cent  of  the  net  aggre- 
gate sales  for  the  year  immediately  preceding,  provided  that 
such  payment  shall  not,  in  any  event,  exceed  the  sura  of  one 
thousand  dollars;  at  the  expiration  of  three  years  from  the 
date  hereof,  a  sum  equal  to  ten  per  cent  of  the  net  aggre- 
gate sales  for  the  year  immediately  preceding,  provided  that 
such  payment  shall  not,  in  any  event,  exceed  the  sum  of  two 
thousand  dollars;  at  the  expiration  of  four  years  from  the 
date  hereof,  a  sum  equal  to  ten  percent  of  the  net  aggregate 
sales  for  the  year  immediately  preceding,  provided  that  such 
payment  shall  not,  in  any  event,  exceed  the  sum  of  three 
thousand  dollars;  at  the  expiration  of  five  years  from  the  date 
thereof,  a  sum  equal  to  ten  per  cent  of  the  net  aggregate  sales 
for  the  year  immediately  preceding,  provided  that  such  pay- 
ment shall  not,  in  any  event,  exceed  the  sum  of  four  thou- 
sand dollars;  and  for  all  the  time  and  up  to  the  time  of 
expiration  of  all  the  patents  above  mentioned,  a  sum  equal 
to  ten  per  cent  of  the  net  aggregate  sales  for  the  year  imme- 
diately preceding,  provided  that  such  payment  shall  not,  in 
any  event,  exceed  the  sum  of  four  thousand  dollars  per  year; 
provided,  always,  that  at  any  time  after  the  expiration  of 
two  years  from  the  date  hereof,  the  said  second  party  shall 
have  the  option  and  right  to  purchase  of  the  said  first  party 
all  the  right,  title  and  interest  of  the  said  first  party  in  and 
to  the  business  above  mentioned,  and  all  its  letters  patent 
and  applications  for  patents  mentioned  herein,  or  patents  or 
applications  for  patents  on  any  improvements  and  patents  and 
applications  for  patents  on  any  and  all  of  the  articles  manu- 
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factored,  sold  or  controlled  by  it,  at  the  time  of  such  sale, 
which  the  said  second  party  shall  pay  therefor  and  in  full 
the  sura  of  twenty  thousand  dollars  as  follows :  Not  less 
than  fifty  per  cent  of  the  amount  in  cash,  with  the  option  of 
paying  the  remainder  in  cash  or  at  the  expiration  of  one 
year  from  the  date  of  such  purchase. 

Upon  the  paj'ment  of  said  sum  or  sums  the  said  first  party 
shall  execute  the  necessary  conveyances  and  assignments  to 
transfer  and  convey  the  same  to  the  party  of  the  second 
part,  its  successors  and  assigns,  and  no  further  or  other  pa}'- 
ments  shall  then  be  made,  or  thereafter  be  made  to  the  said 
first  party^  and  this  contract  shall  terminate  and  end. 

Witness  our  hands  and  seals  on  the  day  and  date  afore- 
said. 

Sherwood  Letter  File  Co., 

Attest:  Per  C.  W.  Sherwood,  Pres. 

A.  B.  Sherwood,  Sec'y-Treas. 

A.  B.  Dick  Company, 
Attest:  Per  A.  B.  Dick,  Pres. 

Geo.  J.  Bingham,  Sec'y." 

The  question  now  is  whether  the  words  "  a  sum  equal  to 
ten  per  cent  of  the  net  aggregate  sales  of  the  line  of  goods 
above  mentioned  "  mean  that  per  cent  of  all  sales  of  office 
and  bank  furniture  (exclusive  of  mimeographs)  or  something 
less. 

The  Circuit  Court  held  that  they  did  not  mean  all  such 
sales  of  a  device  called  the  "  Rival  Solid  Arch  File  "  which 
the  appellant  had  devised,  constructed  and  sold  for  the  same 
uses  as  a  device  called  the  "  Sherwood  Board  Paper  File," 
which  the  appellee  had  manufactured  and  sold  before  the 
contract,  and  which  the  appellant  manufactured  and  sold 
for  some  two  years  after  the  contract;  nor  sales  made  by 
the  appellant  out  of  the  United  States  and  its  territories. 
Of  this  ruling  the  appellee  complains. 

The  appellant  complains  of  the  ruling  by  the  court  that 
the  words  quoted  meant  sales  of  other  articles  than  such  as 
were  patented  under  the  letters  patent  mentioned  in  the 
contract. 
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The  situation  of  the  parties  at  the  time  the  contract  was 
made  was  that  the  appellee  was  in  the  business  of  supplying 
**  office  and  bank  furniture,"  but  onlv  such  as  was  for  the 
convenient  care  of  papers.  The  highest  price  of  any  article 
in  which  the  appellee  dealt  was  $180. 

At  the  time  of  the  contract,  the  appellee  sold  its  stock  on 
hand  and  tools  to  the  appellant  for  $3,339.12. 

The  appellant  was  not  in  the  same  line  of  business — not  a 
competitor  in  anything.  It  had  a  business,  however,  to  which 
the  business  of  the  appellee  could  well  be  joined.  The 
appellant  bought  everything  that  the  appellee  had  with 
which  to  conduct  business,  as  well  as  the  good  will  of  the 
business. 

Had  no  patents  or  future  inventions  been  alluded  to  in 
the  contract,  and  the  time  of  its  expiration  fixed  at  a  date 
named,  there  would  be  nothing  upon  which  to  hang  an 
argument  that  "  the  line  of  goods  "  did  not  mean  all  that 
class  of  "  office  and  bank  furniture  "  in  which  the  appellee 
dealt.  The  introduction  into  the  contract  of  provisions 
regarding  patents  and  future  inventions  does  not  narrow  the 
meaning  of  "  line  of  goods."  We  are  convinced  that  the 
court  was  right  as  far  as  it  went,  but  that  the  appellee  is 
entitled  to  more. 

"  Line  of  goods,"  as  used  in  the  contract,  does  not  mean  the 
specific  articles  in  which  appellee  dealt,  in  the  same  forms, 
but  articles  to  serve  the  same  purposes,  adapted  to  the  same 
uses.  And  when  sold  by  the  appellant  anywhere,  it  must 
pay  the  percentage.  The  example  of  the  Supreme  Court 
in  Scroggs  v.  Cunningham,  81  111.  110,  and  its  reasoning  as 
well  as  its  example  in  Heissler  v.  Stose,  131  IlL  393,  are 
authority  for  awarding  interest  to  the  appellee. 

The  decree  of  the  Circuit  Court  for  $6,354.72  in  favor  of 
the  appellfifi  is  affirmed,  but  that  part  denying  more  is 
reversed  and  the  cause  remanded  with  directions  to  cause  an 
account  to  be  taken  of  the  sales  of  the  '*  Ki  val  Solid  Arch  File" 
and  include  in  another  decree  to  be  rendered  the  percent>- 
age  on  such  sales,  and  also  on  sales  made  in  countries  other 
than  the  United  States  and  territories,  with  interest  on  both 
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at  the  rate  of  five  per  cent  per  annum  from  the  22d  day  of 
April,  1893,  the  date  of  the  master's  report  on  which  the 
present  decree-  is  based. 

This  direction  does  not  give  the  appellee  all  the  interest 
to  which  it  is  entitled.  It  might  claim  interest  from  the 
time  the  money  was  due  under  the  contract.  Heissler  v. 
Stose,  131  111.  393;  but  there  is  no  cross-error  assigned  that 
brings  that  question  before  us. 

In  respects  not  mentioned  in  these  directions,  the  decree  is 
affirmed  and  the  appellee  wiU  recover  its  costs.  Keversed 
and  remanded. 


51    340'; 

Geuder  &  Paescheke  Mfg.  Co.  t.  American  Trust  &  Sav-     l!5?L^ 

ings  Bank. 

1.  Assignment  for  the  Bkneftt  op  Ckvt^ttoixs— Title  to  Unpaid 
Checks, — S.  &  Co.  received  from  G.  P.  &  Co.  a  check  on  a  Kansas  bank, 
payable  to  the  order  of  G.  P.  &  Co.  and  indorsed  by  G.  P.  &  Co.,  **  For 
deposit  with  S.  &  Co.,  to  the  credit  of  G.  P.  &  Co."  On  the  next  day  S. 
&  Co.  made  an  assignment.  The  payment  of  the  check  was  stopped  and 
the  check  itself  returned  to  the  assignee.  Held,  that  G.  P.  &  Co.  were 
entitled  to  have  the  check  returned  to  them. 

Memorandnm. — Assignment  for  the  benefit  of  creditors.  Appeal  from 
an  order  of  the  County  Court  of  Cook  County,  refusing  to  instruct  the 
assignee  to  surrender  certain  property;  the  Hon.  Frank  Scales,  Judge, 
presiding.  Heard  in  this  court  at  the  October  term,  1893.  Reversed  and 
remanded.    Opinion  filed  January  11,  1894. 

The  statement  of  facts  is  contained  in  the  opinion  of  the 
court. 

Appellant's  Brief,  Weigley,  Bulklet  &  Gray,  Attorneys. 

Checks  deposited  and  credited  as  cash  do  not  become  the 
property  of  the  bank  so  that  it  takes  the  risk  upon  itself, 
even  though  the  depositor  has  been  allowed  to  check  against 
the  deposit  before  the  paper  is  collected,  and  the  depositor 
can  recall  the  check  or  other  paper,  if  it  is  still  in  the  pos- 
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session  of  the  bank.     2  Morse  on  Banks  and  Banking,  (3d 
Ed.)  Sec.  586;  Balbach  v.  Frelinghuysen,  15  Fed.  Rep.  675. 

MoRAN,  Eraus  &  Mayer,  attorneys  for  appellee. 

Mr.  Justice  Gary  delivered  the  opinion  of  the  Court. 

The  appellee  is  assignee  in  insolvency  of  Abraham  6. 
Becker,  surviving  partner  of  the  firm  of  Herman  Schaflfner 
&  Co.,  private  bankers  in  Chicago.  The  appellant  kept  an 
ordinary  banking  account  with  Schaflfner  &  Co. 

On  the  second  day  of  June,  1893,  Schaffner  &  Co.  re- 
ceived in  a  letter,  from  the  appellant,  at  Milwaukee,  a  check, 
payable  to  the  order  of  the  appellant  upon  a  bank  in 
Kansas,  and  indorsed  by  the  appellant  "  For  deposit  with 
Herman  Schaflfner  &  Co.  to  the  credit  of  GeUder  &  Paescheke 
Mfg.  Co." 

The  next  day,  the  firm  of  Herman  Schaflfner  &  Co.  being 
insolvent,  Becker  made  the  assignment  to  the  appellee. 

The  payment  of  the  check  was  stopped,  the  check 
returned  to  the  appellee,  and  this  is  a  petition  by  the  ap- 
pellant that  the  County  Court  should  direct  that  it  be  sur- 
rendered to  the  appellant. 

The  County  Court  refused.  Had  the  money  on  the  check 
been  paid  and  mingled  with  the  funds  of  Schaflfner  &  Co.,  in 
any  of  th*e  ways  by  which  commercial  business  is  conducted, 
so  that  the  identity  was  gone,  the  appellant  would  have  no 
case.     Mutual  Ace.  Ass'n  v.  Jacobs,  141  111.  261. 

But  the  check  not  being  jmid,  and  remaining  in  the  hands 
of  the  appellee,  if  it  had  been  received  by  Schaflfner  & 
Co.  with  an  actual  intent  to  defraud  the  appellant  of  its 
value,  the  appellee  would  have  no  defense. 

He  is  not  a  bona>  fide  purchaser — merely  a  volunteer, 
standing  in  the  shoes  of  Schaflfner  &  Co.,  and  subject  to  all 
claims  for  rescission  that  would  have  been  good  against 
them. 

Now,  the  statute,  Ch.  38,  Sec.  25a  (Hurd),  118  (Starr  & 
Curtis)  makes  this  assignment  prima  facie  evidence  of  the 
intent  of  Schaflfner  &  Co.,  to  defraud;  whether  by  reason  of 
insolvency  or  not,  is  foreign  to  the  present  inquiry. 
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The  statute  is  in  place  of  proof  that  SchaflFner  &  Co. 
received  the  check  with  intent  to  defraud  the  appellant,  by 
what  method,  is  immaterial. 

The  order  of  the  Countv  Court  is  reversed  and  the  cause 
remanded  to  the  County  Court,  with  directions  to  that 
court  to  order  the  appellee  to  surrender  the  check  to  the 
appellant. 


.  51    851 

Dick  V.  Marble.  Ii66«  m 

1.  WRnTBN  Instruments — Construing  an  Ambiguotis' Wriiing, — 
Wiiere  a  writing  is  ambiguous,  extrinsic  circumstances  may  be  of  value 
in  elucidating  the  true  meaning.  The  court  and  jury  in  interpreting 
what  a  writer  meant,  should  put  themselves  as  far  as  possible  in  the  po- 
sition he  was  when  he  wrote. 

2.  Contracts— If  7ien  not  to  he  Varied  by  Parol, — The  clear  meaning 
of  an  instrument  as  to  which  no  latent  ambiguity  appears,  can  not  be 
varied  by  parol. 

8.  Lettbrs — Admissions* — A  letter  concerning  a  transaction  can  not 
be  treated  as  a  contract:  it  is  in  the  nature  of  an  admission;  the  circum- 
stances under  which  it  was  made  may  be  shown;  the  weight  to  be  given 
to  the  statements  therein  contained  may  be  thus  affected.  The  jury  are 
not  to  decide  what  the  writer  meant,  but  imder  the  circumstances  of  the 
writing,  what  weight,  as  an  admission,  is  to  be  given  to  the  letter. 

4.  Instructions — Province  of  the  Jury. — It  is  error  to  instruct  the 
jury  that  they  are  to  decide  what  the  plaintiff  intended  by  a  statement 
in  a  letter  written  by  him,  whether  it  was  a  statement  as  to  what  his 
claim  against  the  defendant  was,  or  what  he  was  willing  to  accept  in 
view  of  the  statements  in  said  letter. 

Memorandnm. — Assumpsit.  Appeal  from  the  Circuit  Court  of  Cook 
County;  the  Hon.  Richard  S.  Tuthill,  Judge,  presiding.  Heard  in  this 
court  at  the  October  term,  1898.  Reversed  and  remanded.  Opinion 
filed  January  29, 1894. 

The  opinion  states  the  case. 

Johnson  cfe  Morrill,  attorneys  for  appellant. 

Defrees,  Brace  &  Eitteb,  attorneys  for  appellee. 

Mr.  Justice  Waterman  delivered  the  opinion  of  the 

COUHT. 
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This  was  an  action  of  assumpsit  brought  by  the  appellee 
to  recover  an  amount  alleged  to  be  due  him  in  consideration 
of  the  transfer  of  certain  stock  in  certain  corporations. 
There  was  a  verdict  and  judgment  for  appellee  for  the  sum 
of  $5,000. 

As  the  case  must  be  tried  again,  we  refrain  from  com- 
menting on  the  evidence. 

The  seventh  instruction  given  for  the  plaintiff,  telling  the 
jury  that  as  to  a  letter  written  by  appellee — "The  jury  are 
to  decide  just  what  the  plaintiff  intended  by  the  statement 
in  said  letter,  whether  a  statement  as  to  what  his  claim 
against  the  defendant  was,  or  a  statement  as  to  what  he 
was  willing  to  accept  in  vi^w  of  the  statement  in  said  letter 
and  all  the  other  evidence  in  the  case,  and  what  seemed 
natural  and  probable  under  the  facts  ias  they  appear  in  evi- 
dence. The  jury  are  the  sole  judges  as  to  what  is  the  truth 
of  the  matter,  as  shown  by  the  evidence," — ought  not  to  have 
been  given. 

Where  a  writing  is  ambiguous,  extrinsic  circumstances 
may  be  of  value  in  elucidating  the  true  meaning.  The 
court  and  jury  in  interpreting  what  a  writer  meant,  should 
put  themselves  as  far  as  possible  in  the  position  he  was 
when  he  wrote.  Emery  v.  Webster,  42  Me.  204;  Knight  v. 
Worsted,  2  Cush.  271;  Martin  v.  Berens,  5  Penn.  St.  305; 
Taylor  on  Ev.,  Sec.  1082;  Shore  v.  Wilson,  2  CI.  &  F.  556; 
Gray  v.  Sharpe,  1  Myl.  &  K.  602;  Simpson  v.  Magitson, 
11  Q.  B.  32;  12  Jur.  155,  7  L.  J.  Q.  B.  81. 

The  clear  meaning  of  an  instrument  as  to  which  no  latent 
ambiguity  appears,  can  not  be  varied  by  parol.  The  letter 
of  appellee  is  not  a  contract,  it  is  in  the  nature  of  an  admis- 
sion; the  circumstances  under  which  it  was  made  might  be 
shown;  the  weight  to  be  given  to  the  statements  therein 
contained  might  be  thus  affected;  the  jury  are  not  to 
decide  what  the  writer  meant,  but  under  the  circumstances 
of  the  writing,  what  weight,  as  an  admission,  is  to  be  given 
to  the  letter. 

In  view  of  the  letter  written  by  appellee,  dated  February 
24, 1891,  stating  that  the  amount  owing  him  by  appellant  is 
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$2,800,  and  the  instruction  thereon  given,  the  judgment  of 
the  Circuit  Court  will  be  reversed  and  the  cause  remanded, 
unless  appellee  shall  remit  within  five  days,  from  his  judg- 
ment, the  sum  of  $2,200;  it  will,  in  such  case,  be  affirmed 
for  $2,800. 

The  costs  of  this  appeal  will  be  taxed  against  appellee. 
Reversed  and  remanded. 


<  51    8531 
lflO«    82 

Doane  v.  Chieago  City  Railway  Co.  ?i  ilj 

,1.  Streets  op  a  City— J^or  Public  U8e.^The  streets  of  a  city  are 
for  the  use  of  the  public  in  whom  is  vested  the  right  of  control  over 
them. 

2.  Streets ~Pu5/ic  Interests  in. — Those  who  represent  the  public,  as 
the  legislature  of  the  State  or  the  authorities  of  cities,  must,  in  whatever 
they  do  in  respect  to  public  ways  and  grounds,  be  guided  solely  by  a 
regard  for  the  public  interests;  but  they  may  and  frequently  do  grant  to 
individuals  special  rights  and  privileges  in  respect  to  such  ways  and 
grounds,  doing  so  because  it  is  believed  thereby  the  public  interests  will 
be  conserved. 

3.  City  of  CBiCkOO— Control  Over  Its  Streets.—The  city  council  of 
Chicago  hajs  only  such  control  over  its  streets  as  has  been  given  to  it  by 
the  State. 

4.  Streets — Effect  of  Legislation,— In  refusing  to  give  the  raimici- 
pality  authority  to  permit  horse  railways  to  be  constructed  in  its  streets 
the  State  did  not  impose  upon  the  owners  of  abutting  property  any 
trust,  or  charge  them  with  discharge  of  any  public  duty. 

5.  Streets — Dnist  Vested  in  the  City  with  Respect  to  Their  Use. — 
The  State  has  vested  in  the  city  a  trust  in  respect  to  the  use  of  its  streets, 
but  it  can  not  vest  in  one  or  more  private  property  holders  the  power  to 
exercise  in  the  interest  and  for  the  benefit  of  the  public  a  discretion  as 
to  what  use  should  be  made  of  the  public  streets. 

6.  Streets — Right  of  Owners  of  Property  Fronting  on  Same.— -There 
is  iu  the  framework  of  our  State  no  warrant  for  bestowing  upon  property 
owners,  as  such,  any  of  the  functions  of  government. 

7.  Streets — Adjacent  Owners— Character  in  Wliich  They  Act. — If  the 
owners  of  property  abutting  upon  a  street  give  or  withhold  their  consent 
to  the  construction  of  a  street  railway  before  their  doors  they  do  so  not 
in  any  public  capacity,  as  servants  or  agents  of  the  public,  but  as  individ- 
uals, having  regard  solely  to  their  individual  interests,  neither  acting 
coUectively  nor  in  concert,  or  after  discussion  and  consideration,  but  in- 
dependently, and  with  reference,  each  for  himself,  to  what  he  deems  for 
his  personal  interest. 

Vol.  LI  S 
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8.  Streets — Expediency  of  Giving  Power  to  Property  Owners. — Tlie 
expediency  of  giving  to  proper^  owners,  as  such,  the  i)Ower  to  prevent 
the  devotion  of  public  streets  to  such  uses  as  the  public  good  may  require, 
is  not  a  matter  for  the  consideration  of  a  court. 

9.  Streets — Adjacent  Property  Owner — Consent — Compenaation. — 
No  property  owner  can  be  compelled  to  give  his  consent  to  the  use  of  a 
street  upon  which  his  property  abuts  for  a  horse  railway.  He  can  not 
hold  or  exercise  a  trust  as  to  other  property  owners,  because  no  owner 
has  any  property  right  in  the  restriction  or  devotion  of  the  street  to  cer- 
tain public  uses.  Each  owner  is  entitled  to  compensation  if  his  property 
is  damaged ;  and  the  consent  by  one  o¥mer  to  the  laying  of  railroad 
tracks  does  not  affect  the  claim  of  another  for  damages. 

10.  Public  Policy— Confrocf  for  the  WithdravfcU  of  Opposition  to 
Legislation. — Where  private  property  interests  are  involved  and  the  op- 
position to  a  bill  pending  before  a  legislature  is  based  upon  contemplated 
damage  to  private  property,  a  contract  in  consideration  of  the  with- 
drawal of  opposition,  to  pay  an  indemnity  for  the  injury  anticipated  from 
thQ  passage  of  the  act,  there  being  no  concealment  of  the  arrangement 
from  the  legislature  or  public,  and  no  purpose  to  mislead,  is  valid  and 
not  opposed  to  public  policy. 

11.  Public  Poucy — Contracts  Othertoise  VcUid,  etc. — A  contract 
otherwise  valid  is  not,  or  does  not  become  void  because  it  will,  by  its 
abuse,  operate  to  the  public  injury. 

18.  PuBUC  Policy — Contracts  for  Carrying  Out  Legislation. — Con- 
tracts for  the  carrying  out  of  which  legislative  action  is  necessary  are 
not  for  that  reason  opposed  to  public  policy  and  will  be  enforced. 

13.  Streets. — Tendency  of  tlve  Consent  of  Adjacent  Owners. — The  con- 
sent of  property  owners  to  the  laying  of  street  railroad  tracks  in  a  street, 
the  fee  of  which  is  in  the  public,  has  no  tendency  to  impose  burdens 
upon  any  of  the  other  owners  of  property  upon  the  street. 

14.  Streets — Adjacent  Owner — Cowipenwi^ion.— When  the  property 
of  an  abutting  owner  is  damaged  by  the  construction  of  a  horse  railroad 
in  front  of  his  premises  he  is,  under  the  provisions  of  the  constitution, 
entitled  to  compensation.  Thinking  that  such  construction  would  be  a 
damage  to  him  he  has  a  right,  before,  and  as  a  condition  of  giving  his 
consent  to  the  laying  of  such  tr^ks,  to  bargain  and  sell  the  right  to  dam- 
age his  property,  for  the  largest  sum  he  can  obtain. 

15.  Damages — Liquidated,  and  Penalties. — Where  an  obligation  pro- 
vided that  if  the  obligor  should  "  violate  the  conditions  of  this  obligation 
the  sum  of  one  hundred  thousand  dollars  shall  thereupon  become  due 
and  payable  to  the  said  obligee,  his  heirs,  executors,  administrators  or 
assigns,  as  liquidated  damages  therein,"  etc.,  ituxis  held  that  the  sum 
nominated  was  not  in  law  liquidated  damages,  but  merely  a  penalty. 

16.  Street  Railroad  Companies — Corporate  Charter.— A  street  rail- 
road company  is,  in  many  respects,  a  personal  and  private  corporation, 
existing  and  managed  for  the  benefit  and  profit  of  its  shareholders,  but  it 
is  also,  in  other  respects,  a  public  corporation,  having  public  duties  to 
discharge. 
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17.  Street  Railroad  CoMPANY—Powcr  to  Limit  Its  Sphere  of 
Action. — A  street  railroad  company  can  not,  by  a  contract  with  an  indi- 
vidual, limit  the  sphere  of  its  action,  and  contract  that  it  will  not  in  the 
future  do  that  which  the  public  interests  may  demand. 

18.  Street  Railroad  Company— Poircr  To  Limit  Its  Sphere  of 
Action — lUustration. — The  Chicago  City  Railway  entered  into  an  obli- 
gation '*  that  it  will  not  hereafter  build,  construct  or  lay  any  other  or 
more  than  a  single  track  railway,  without  switch  or  switches,  turn-out 
or  turn-outs,  along  any  part  of  Wabash  avenue,  between  lAke  street  and 
the  north  line  of  Madison  street. '^  Held,  that  the  obligation  was  with- 
out binding  force,  as  it  was,  in  efifect,  a  contract  not  to  do  that  which, 
in  tlie  future,  the  public  interests  might  demand. 

Memorandam. — Debt  on  penal  bond.  In  the  Circuit  Court  of  Cook 
County;  the  Hon.  Francis  Adams,  Judge,  presiding.  Judgment  for 
defendant  on  demurrer  to  declaration;  appeal  by  plaintiff.  Heard  in 
this  court  at  the  October  term,  1893,  and  affirmed.  Opinion  filed  Feb- 
ruary 8,  1894 

Statement  of  the  Case. 

The  Chicago  City  Kail  way  Company  was  incorporated  by 
a  special  act  of  legislature,  approved  February  14,  1859, 
entitled  "  An  act  to  promote  the  construction  of  horse  rail- 
ways in  the  city  of  Chicago.''     (Pr.  Laws  1859,  page  530.) 

By  this  act  certain  persons  therein  named  and  their  suc- 
cessors were  created  a  body  corporate  and  politic,  by  the 
name  of  *'  The  Chicago  City  Eailway  Company,"  for  the 
term  of  twenty-five  years-  The  corporation  was  authorized 
and  empowered  "  to  construct,  maintain  and  operate  a  single 
or  double  track  railway,  with  all  necessary  and  convenient 
tracks  for  turn-outs,  side  tracks  and  appendages  in  the  city 
of  Chicago,  and  in,  on,  over  and  along  such  street  or  streets, 
highway  or  highways,  bridge  or  bridges,  river  or  rivers, 
within  the  present  or  future  limits  of  the  south  or  west 
divisions  of  the  city  of  Chicago,  as  the  common  council  of 
said  city  have  authorized  said  corporators,  or  any  of  them,  or 
shall  authorize  said  corporation  so  to  do,  in  such  manner  and 
upon  such  terms  and  conditions,  and  with  such  rights  and 
privileges  as  the  said  common  council  has,  or  may,  by  con- 
tract with  said  parties,  or  any  or  either  of  them,  prescribe." 

November  16, 1863,  appellee  entered  into  an  agreement 
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with  the  city  of  Chicago  described  in  an  ordinance  of  the  city 
of  Chicago,  wherein  it  was  provided  that  "  Whereas,  by  an 
ordinance  passed  November  18,  1861,  authority  and  consent 
were  and  are  duly  granted  to,  vested  in  and  accepted  by  the 
Chicago  City  Railway  Company,  and  its  assigns,  to  construct 
single  or  double  track  horse  railways  in,  upon  and  along 
certain  streets  of  said  city,  and  to  use  the  same  for  the  period 
in  said  ordinances  mentioned,  among  which  said  streets  so 
mentioned  are  Wabash  avenue  and  Lake  street,  and  whereas, 
it  is  deemed  and  considered  by  the  common  council  of  said 
city  that  the  permanent  interest  and  welfare  of  said  city 
demand  the  exclusion  of  all  such  railwavs  from  said  Wabash 
avenue,  and  from  all  of  said  Lake  street,  east  of  the  east  line 
of  Peck  Court,"  etc. 

The  Chicago  City  Railway  Company,  appellee,  duly 
accepted  the  provisions  of  said  ordinance,  and  thereby  relin- 
quished its  right  to  place  tracks  in  Wabash  avenue. 

February  6,  1865,  the  powers  of  appellee  were  enlarged 
by  an  act  of  the  legislature  concerning  horse  railways.  Pr. 
Laws  1865,  page  597. 

'This  act  is  familiarly  known  as  the  ninety-nine  years  act, 
the  charter  of  appellee  being  thereby  extended  for  the  term 
of  ninety-nine  years. 

The  second  section  of  said  act,  after  referring  to  appellee 
and  the  city  of  Chicago,  contained  the  following :  "All  con- 
tracts, stipulations,  licenses  and  undertakings,  made,  entered 
into  or  given,  and  as  made  or  amended  by  and  between  the 
said  common  council  and  any  one  or  more  of  the  said  cor- 
porations, respecting  the  location,  use  or  exclusion  of  rail- 
ways in  or  upon  the  streets,  or  any  of  them,  of  said  city, 
shall  be  deemed  and  held  and  continued  in  force  during  the 
life  hereof,  as  valid  and  eflFectual,  to  all  intents  and  pur- 
poses, as  if  made  a  part,  and  the  same  are  hereby  made  a 
part,  of  said  several  acts." 

The  general  law,  enacted  in  1872,  under  which  the  city  of 
Chicago  is  incorporated,  provides  as  follows:  "The  city 
council  or  board  of  trustees  shall  have  no  power  to  grant 
the  use  of,  orj^he  right  to  lay  down  any  railroad  tracks  in 
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any  street  of  the  city,  to  any  steam  or  horse  railroad  com- 
pany, except  upon  a  petition  of  the  owners  of  the  land  rep- 
resenting more  than  one-half  of  the  frontage  of  the  street,  or 
so  much  thereof  as  is  sought  to  be  used  for  railroad  pur- 
poses." 

May  10,  1881,  appellee  gave  to  appellant  the  following 
instrument : 

*'  Know  all  men  by  these  presents,  that  the  Chicago  City 
Eailway  Company,  a  corporation  created  by  and  existing 
under  the  laws  of  the  State  of  Illinois,  is  held  and  firmly 
bound  unto  John  W.  Doane,  of  the  city  of  Chicago, 
State  of  Illinois,  his  heirs,  executors,  administrators  and 
assigns,  in  the  penal  sum  of  one  hundred  thousand  dollars 
($100,000),  for  the  payment  of  which  sum,  well  and  truly  to 
be  made,  in  lawful  money  of  the  United  States,  the  said,  the 
Chicago  City  Kailway  Company,  binds  itself,  its  successors 
and  assigns. 

In  witness  whereof,  the  said,  the  Chicago  City  Eailway 
Company,  by  the  authority  and  direction  of  its  board  of 
directors,  has  caused  these  presents  to  be  signed  by  its  pres- 
ident, and  attested  by  its  secretary,  and  its  corporate  seal 
affixed  hereunto,  this  10th  day  of  May,  A.  D.  1881. 

The  conditions  of  this  obligation  are  such,  that  whereas, 
the  said  railway  company  is  desirous  of  obtaining  from  the 
city  council  of  the  city  of  Chicago  authority  and  consent  to 
lay  its  street  railway  track  on  Wabash  avenue,  in  said  city, 
from  Lake  street  to  Madison  street,  and  whereas,  it  is  nec- 
essary for  said  railway  company  to  obtain  the  consent  in 
writing  therefor  of  certain  property  owners  along  the  line  of 
said  proposed  tracks,  before  applying  to  said  council  for 
such  authority  and  consent  to  construct  said  proposed  track, 
and  whereas,  the  said  John  W.  Doane  is  the  owner  of  cer- 
tain property  along  the  line  of  said  proposed  tracks,  from 
whom  it  is  necessary  to  obtain  such  consent  to  construct 
said  proposed  tracks. 

And  whereas,  said  John  W.  Doane,  upon  the  conditions 
hereinafter  named,  and  to  be  kept  and  performed  by  said 
railway  company,  its  successors  and  assigns,  has  given  his 
written  consent,  as  such  property  owner,  to  the  laying  and 
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construction  of  said  proposed  tracks  on  Wabash  avenue,  be* 
tween  said  Lake  street  and  Madison  street,  by  said  railway 
company.  Now,  therefore,  in  consideration  of  the  consent  of 
said  Doane,  given  as  aforesaid,  and  the  further  consideration 
of  one  dollar,  in  hand  paid  to  said  railway  companyj  by  said 
Doane,  the  receipt  whereof  is  hereby  acknowledged,  the 
said,  the  Chicago  City  Railway  Company,  hereby  agrees 
that  it  will  not  hereafter  build,  construct,  or  lay  down  any 
other,  or  more  than  a  single  track  railway,  without  switch  or 
switches,  turnout  or  turnouts,  along  any  part  of  said  Wabash 
avenue,  between  said  Lake  street  and  the  north  line  of  said 
Madison  street  (except  necessary  curves  to  connect  the  said 
proposed  track,  on  Wabash  avenue,  with  the  tracks  of  the 
Chicago  West  Division  Railway  on  RatUdolph  street,  and  also 
on  Lake  street,  and  to  connect  said  proposed  tracks  with  the 
tracks  of  the  Chicago  City  Railway  Company  on  Madison 
street),  nor  upon  any  part  of  Lake  street,  between  Wa- 
bash avenue  and  State  street,  except  the  necessary  curves 
to  connect  the  tracks  on  said  Lake  street  with  the  tracks  of 
said  City  Railway  Company  on  State  street,  and  with  the 
proposed  tracks  on  Wabash  avenue;  without  having  first 
obtained  the  consent  thereof,  in  writing,  from  the  said  J.  W- 
Doane,  his  heirs,  executors,  administrators  or  assigns.  And 
in  the  event  that  the  said  railway  company,  its  successors  or 
assigns,  shall  violate  the  conditions,  or  any  of  the  condi- 
tions of  this  obligation,  then  the  said  sum  of  one  hundred 
thousand  dollars  ($100,000)  shall  thereupon  become  due  and 
payable  to  the  said  Doane,  his  heirs,  executors,  administrar 
tors  or  assigns,  as  liquidated  damages  herein,  otherwise  this 
obligation  to  be  null  and  void. 
(Signed) 

The  Chicago  City  Railway  Compaky, 
[Seal.]  By  S.  B.  Cobb,  Preset. 

Attest :    W.  N.  Evans,  Sec." 

Appellant's  Brief,  Jno.  N".  Jewett  and  Benjamin  F.  Aybr, 

Attorneys. 

The  burden  is  always  on  the  assailant  to  show  that   a 
contract  is  in  violation  of  the  settled  public  policy  of  tlie 
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State;  and  no  court  will  refuse  its  aid  to  enforce  a  contract 
on  doubtful  or  uncertain  grounds.  The  power  should  be 
exercised,  like  that  of  declaring  a  statute  unconstitutional, 
only  in  cases  free  from  doubt.  Swann  v.  Swann,  21  Fed. 
Kep.  299;  Richmond  v.  Dubuque  &  S.  C.  E.  E.  Co.,  26  Iowa, 
191;  Eichardson  v.  Mellish,  2  Bing.  229. 

The  right  of  a  land  owner  to  damages  when  his  property 
is  injuriously  affected  by  the  construction  of  a  railroad  in 
the  street  in  front  of  it,  admits  of  no  question.  It  is  also 
settled  by  repeated  decisions  in  this  State,  that  if  material 
alterations  are  made  in  the  railway  after  it  has  been  opened 
for  use,  which  are  not  indicated  on  the  plans  submitted  by 
the  company  when  the  damages  were  first  assessed,  the  land 
owner  is  entitled  to  additional  compensation  for  any  injury 
to  his  property  caused  by  the  change.  Jacksonville  &  S.  E. 
E.  Co.  V.  Kidder,  21  111.  131;  Peoria  &  E.  I.  E.  E.  Co.  v.  Bir- 
kett,  62  111.  332;  Mix  v.  Lafayette,  B.  &  M.  E.  E.  Co.,  67  111. 
319;  Stone  v.  Fairbury,  P.  &N.  W.  E.  E.  Co.,  68  lU.  394; 
Stack  V.  City  of  East  St.  Louis,  85  lU.  377;  Chi.  &  W.  I.  E. 
E.  Co.  V.  Ay  res,  106  111.  511;  Wabash,  St.  L.  &  P.  E.  E.  Co.  v. 
McDougall,  118  111.  229;  same  case,  126  111.  Ill;  Lake  Erie 
&  W.  E.  E.  Co.  V.  Scott,  132  111.  429;  Maltman  v.  Mil.  &  St. 
P.  E.  E.  Co.,  41  111.  App.  229. 

The  parties  interested  are  not  obliged  to  go  into  court  to 
have  the  damages  assessed  by  a  jury,  but  may  lawfully  agree 
upon  the  amount  to  be  paid,  and  such  agreements  are  bind- 
ing. Thej^^  may  be  made  before,  as  well  as  after,  the  au- 
thority to  construct  the  railway  has  been  procured.  An 
owner  of  land,  w^iose  interests  are  affected  by  a  bill  for  a 
railway  pending  in  parliament  or  in  the  legislature,  has  a 
right  to  oppose  it,  and  may,  because  of  his  private  interest, 
lawfully  agree  to  abandon  his  opposition;  and  it  is  perfectly 
well  settled  that  such  an  agreement  is  a  good  consideration 
for  a  contract  to  pay  money.  It  is  the  common  course  in 
England  for  the  parties  to  settle  between  themselves,  the 
terms  on  which  the  land  owner's  consent  shall  be  given  to  a 
bill  for  a  railway  which  may  damage  his  estate;  and  in  that 
there  is  nothing  illegal.    Edwards  v.  Grand  Junction  Ey.  Co., 
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1  Myl.  &  Cr.  650;  Stanley  v.  Chester  &  B.  Ry.  Co.,  3  Myl. 
&  Cr.  773;  Lord  Howden  v.  Simpson,  10  Ad.  &  El.  ll)lk 
Simpson  v.  Lord  Ilowden,  9  CI.  &  Fi.  61;  Capper  v.  Earl  of 
Lindsey,  3  H.  L.  Cases,  293;  Hawkes  v.  Eastern  Counties 
Ry.  Co.,  1  DeG.  M.  &  G.  737;  Eastern  Counties  Ry.  Co.  v. 
Ilawkes,  5  H.  L.  Cases,  331;  Tavlor  v.  Chichester  &  M.  Rv. 
Co.,  L.  R.  4  Eng.  &  Ir.  Ap.  Cases,  628;  Weeks  v.  LippincotI, 
42  Pa.  St.  474;  Low  v.  Conn.  &  P.  River  R.  R.  Co.,  46  N.  H. 
284. 

Appellee's  Brief,  Julius  S.  Grinnell,  Attorney. 

Appellee  contended  that  the  bond  in  question  is  either  an 
ingenious  promise  to  present  to  plaintiff  an  immense  sum, 
or  it  is  a  promise  not  to  build  two  tracks  on  any  part  of 
Wabash  avenue  north  of  Madison  street,  in  either  case  for 
the  consideration  of  his  consent,  and  in  either  case  is  void. 
As  such  promise  it  can  not  be  enforced;  it  is  illegal.  C,  M. 
&  St.  P.  Ry.  Co.  V.  Shea,  67  Iowa  723;  3  Am.  &  Eng.  Enc. 
of  Law,  878;  Howard  v.  First  Ind.  Church  of  Baltimore,  18 
Md.  451;  McGuire  v.  Smock,  1  Wilson  (42  Ind.)  97;  Brown 
V.  Brown,  34  Barb.  533;  Cook  v.  Shipman,  24  111.  614;  Mar- 
shall V.  Railroad  Company,  16  How.  314;  Sedgwick  v.  Stan- 
ton, 14  N.  Y.  289;  Jacobs  v.  Tobiason,  65  Iowa,  247;  Sharp 
V.  Teese,  4  Ilalst.  (N.  J.)  352;  Pingry  v.  Washburn,  1  Aiken 
(Vt.)  264. 

The  general  authority  of  the  directors  of  a  corporation 
extends  merely  to  the  supervision  and  management  of  the 
company's  ordinary  or  regular  business.  The  above  prin- 
ciple is  a  well  settled  one,  recognized  by  the  decisions  and 
the  text  books.  Morawetz  on  Private  Corporations,  Sec. 
512;  Am.  &  Eng.  Enc,  Vol.  4,  page  207;  Cook  on  Corj^ora- 
tions,  Sec.  664,  et  seq.;  Beach  on  Private  Corporations,  Sec. 
421,  et  seq.;  Beach  on  the  Law  of  Railways,  Vol.  1,  Sec.  525, 
et  seq.;  C.  C.  Ry.  Co.  v.  AUerton,  18  Wal.  233. 

In  determining  whether  a  contract  is  illegal,  the  entire 
contract  on  both  sides  will  be  considered,  and  if  the  consid- 
eration is  illegal,  no  part  of  it  will  be  enforced.  One  part 
can  not  be  discharged  and  the  other  enforced.  Williams  v 
R.  R.  Co.,  53  la.  126;  R.  R.  Co.  v.  Ryan,  11  Kan.  602;  Mar 
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shall  V.  R.  R.  Co.,  64  111.  4U;  R.  R.  Co.  v.  Taylor,  6  Col.  1; 
"  Public  Policy  "  or  "  The  Policy  of  the  Law  "  defined  in 
Am.  and  Eng.  Enc.  of  Law,  Vol.  9,  page  880;  Chicago  Gas- 
Light  Co.  V.  People's  Gas-Light  Co.,  121  111.  530. 

It  was  also  contended  that  the  amount  stated  in  the 
bond  is  not  liquidated  damages. 

The  building  and  operating  a  track  on  Wabash  avenue 
200  or  any  number  of  feet  north  of  Madison  street,  ought 
not  to  entitle  him  to  the  full  penalty  or  sum  named.  Such 
sum  is  unreasonable  much  beyond  ''  comjiensation,"  and  is 
manifestly  unfair  if  not  outrageous  and  unconscionable,  and 
besides  such  could  not  have  been  the  intention  of  the  par- 
ties. 5  Am.  and  Eng.  Enc.  25;  Bryton  v.  Marston,  33  111. 
App.  214;  Scofield  v.  Tompkins,  95  111.  190. 

Where  the  parties  to  a  contract  have  fixed  upon  a  certain 
sum  as  damages  for  its  breach,  the  question  whether  the 
amount  recovered  is  to  be  the  sum  named,  or  whether  the 
actual  damage  is  to  be  considered,  depends  upon  whether 
the  court  construes  the  stipulated  sum  to  be  liquidated 
damages  or  a  penalty. 

The  courts  are  guided  in  determining  this  question  by 
the  language  used,  the  subject-matter  of  the  contract,  and 
the  intention  of  the  parties.  The  use  of  the  words  penalty 
and  liquidated  damages  are  not  conclusive,  although  the 
word  -penedty  pri?na  yacie  excludes  the  notion  of  stipulated 
damages.  5  Am.  and  Eng.  Enc.  of  Law,  24;  Pierce  v. 
Jung,  10  Wis.  30;  Pennypacker  v.  Jones,  106  Pa.  St.  237; 
Davis  v.  Gillett,  52  N.  11.  126;  2d  Wait's  Actions  and 
Defences,  437;  Higginson  v.  Weld,  14  Gray,  173;  Schrimpf 
v.  Tenn.  Mfg.  Co.,  86  Tenn.  219;  Ilamaker  v.  Schroers,  49 
Mo.  406;  Dennis  v.  Cummings,  3  Johnson's  Cases,  297; 
Stearns  v.  Barrett,  1  Pick.  451;  Gower  v.  Saltmarsh,  11  Mo. 
271;  Richardson  v.  Woehler,  26  Mich.  90;  Sedgwick  on 
Damages,  Sec.  389,  et  seq. 

Me.  Justice  Waterman  delivered  the  opinion  of  the 
Court. 

Under  the  conditions  existing  when  this  contract  was 
made,  before  appellee  could  lay  any  track  in  Wabash  avenue 
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it  was  necessary  that  it  obtain  the  consent  of  the  owners  of 
more  than  one-half  of  the  frontage  on  that  portion  of  the 
street  along  which  it  proposed  to  construct  its  railway. 

The  assent  of  appellant  was  therefore  of  value  to  it;  a 
thing  for  which  it  might  reasonably  be  willing  to  pay  cotn- 
pensation;  as  its  right  to  peiy  compensation  is  in  this  case 
disputed,  the  question  of  the  right  to  pay  and  to  receive  a 
reward,  pecuniary  or  personal,  is  first  to  be  considered. 

The  streets  of  a  city  are  for  the  use  of  the  public,  in  whom 
is  vested  the  right  of  control  over  them. 

Those  who  represent  the  public,  as  the  legislature  of  the 
State  or  the  authorities  of  cities,  must,  in  whatever  they  do 
in  respect  to  public  ways  and  grounds,  be  guided  solely  by  % 
regard  for  the  public  interests;  but  they  may,  and  frequently 
do,  grant  to  individuals  special  rights  and  privileges  in 
respect  to  such  ways  and  grounds,  doing  so  because  it  is 
believed  thereby  the  public  interests  will  be  conserved. 
The  city  council  of  Chicago  has  only  such  control  over  its 
streets  as  has  been  given  to  it  by  the  State.  In  1872,  the 
State  saw  fit  to  refuse  to  give  to  city  authorities  the  right 
to  permit  horse  railways  to  be  constructed  in  the  streets  of 
cities,  except  upon  the  petition  of  the  owners  of  a  majority 
of  the  frontage  before  which  such  railway  should  be  laid. 

In  so  doing  the  State  did  not,  by  refusing  to  completely 
transfer  its  control  in  this  regard  over  public  streets,  impose 
upon  the  owners  of  abutting  property  any  trust,  or  charge 
them  with  discharge  of  any  public  duty.  The  State  might 
have,  and  has,  vested  in  the  city  a  trust  in  respect  to  the  use 
of  its  streets;  but  it  could  not  vest  in  one  or  more  private 
property  holders  the  power  to  exercise  in  the  interest  and 
for  the  benefit  of  the  public,  a  discretion  as  to  what  use 
should  be  made  of  the  public  streets.  There  is  in  the  frame- 
work of  our  State  no  warrant  for  bestowing  upon  property 
owners,  as  such,  any  of  the  functions  of  government.  The 
representatives  of  the  people  are,  under  the  constitution  of 
this  State,  selected  without  reference  to  property  qualifica- 
tions. 

The  respective    owners  of  private  property  fronting  on 
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Wabash  avenue  are  not  a  public  body;  they  neither  hold  nor 
exercise  legislative,  executive  or  judicial  functions;  they  are 
not  directly  or  indirectly  selected  by  the  people  or  remova- 
ble by  them.  They  are  chargeable  with  no  more  duties  to 
the  public  than  are  the  tenants  who  occupy  their  buildings, 
or  the  customers  who  frequent  their  stores. 

If  they  give  or  withhold  their  consent  to  the  construction 
of  a  street  railway  before  their  doors,  they  do  so  not  in  any 
public  capacity,  as  servants  or  agents  of  the  public,  but  as 
individuals,  having  regard  solely  to  their  individual  interests, 
neither  acting  collectively  nor  in  concert,  nor  after  discussion 
and  consideration,  but  independently  and  with  reference, 
each  for  himself,  to  what  he  deems  for  his  personal  interest. 

They  might  all  be  stockholders  and  directors  in  the  com- 
pany to  which  they  gave  such  consent;  might  completely 
own  and  control  it  and  yet  their  consent  be  not  rendered 
invalid;  because  they  have  in  this  matter  no  public  interest 
to  protect  or  serve. 

The  expediency  of  giving  to  property  owners,  as  such,  the 
power  to  prevent  the  devotion  of  public  streets  to  such  uses 
as  the  public  good  may  require,  is  not  a  matter  for  the  con- 
sideration of  the  court. 

In  giving  or  withholding  this  consent,  one  owner  may 
override  the  objections  of  a  thousand,  whose  united  possesr 
sions  do  not  equal  his.  The  law  does  not  require  that  in 
giving  or  withholding  consent,  the  property  owner  shall  be 
governed  by  any  sense  of  duty  to  others;  he  is  not  selected 
by  his  fellow  property  owners,  has  taken  no  oath  of  oflBce, 
entered  into  no  obligation,  and  may  be  influenced  by  a  con- 
sideration of  benefit  or  harm  to  lands  by  him  owned  upon 
other  streets,  or  to  the  stock  of  the  corporation  seeking  to 
obtain  the  right  of  user  or  stock  in  other  companies  whose 
interests  are  opposed  to  such  use.  Pecuniary  considera- 
tions, other  than  the  payment  of  money  to  him,  may  be  all- 
powerful  with  him,  and  yet  neither  the  public  nor  individuals 
have  against  him  any  cause  for  complaint. 

The  law  neither  provides  nor  contemplates  any  means  of 
determining  why  any  owner  gives  or  refuses  consent  or  any 
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remedy  for  his  doing  either.  If,  as  is  urged,  there  is  imposed 
upon  eaxjh  property  owner  a  duty  toward  all  others  who 
own  property  upon  the  street,  then  it  would  seem  that  the 
cestui  que  trusts  must  have  a  remedy  for  a  refusal  to  perform 
such  duty,  or  at  least,  for  an  abuse  of  discretion.  It  is  man- 
ifest that  no  property  owner  can  be  compelled  to  give  his 
consent.  One  property  owner  can  not  hold  or  exercise  a 
trust  as  to  other  'property  owners,  because  no  owner  has 
any  property  right  in  the  restriction  or  devotion  of  the  street 
to  certain  public  uses.  Each  owner  is  entitled  to  compensa- 
tion if  his  property  is  damaged;  and  the  consent  by  one 
owner  to  the  laying  of  railroad  tracks  does  not  affect  the 
claim  of  another  for  damages. 

The  case  of  paying  compensation  to  a  property  owner  for 
giving  or  withholding  his  consent  is  not  like  that  of  a  bribe 
to  an  elector  to  give  or  withhold  his  vote  at  a  public  elec- 
tion. The  elector  has  a  right  to  vote  because  he  is  a  free- 
man; not  because  he  is  the  owner  of  property  fronting  upon 
a  certain  street.  The  vote  of  an  elector,  be  he  rich  or  poor, 
has  the  same  weight.  The  consent  or  refusal  of  the  holder 
of  a  mile  of  frontage  counts  264  times  as  much  as  that  of 
the  owner  of  a  twentv-foot  lot. 

In  the  case  of  the  freeman  at  an  election,  there  is  an  appeal 
to  his  manhood;  when  the  consent  of  a  property  holder  is 
asked,  there  is  presented  to  him  only  his  pecuniary  interest. 
The  freeman  can  not  barter  his  right  to  vote,  the  property 
owner  may  any  day  dispose  of  his  frontage,  and  thus  deprive 
himself  of  all  power  to  consent  or  refuse. 

It  has  repeatedly  been  held  that  where  private  property 
interests  are  involved  and  the  opposition  to  a  bill  pending 
before  a  legislature  is  based  upon  contemplated  damage  to 
private  property,  a  contract  in  consideration  of  the  with- 
drawal of  opposition,  to  pay  an  indemnity  for  the  injury 
anticipated  from  the  passage  of  the  act,  there  being  no  con- 
cealment of  the  arrangement  from  the  legislature  or  public, 
and  no  purpose  to  mislead,  is  valid  and  not  opposed  to  pub- 
lic policy.  Low  V.  Railroad,  46  N.  H.  284-293;  Taylor  v. 
Chichester  M.  Ry.  Co.,  L.  R.,  4  Eng.  &  Ir.  Ap.  Cases,  658; 
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Sampson  v.  Lord  Howden,  9  CI.  &  Finn.  61;  Edwards  v. 
The  Grand  Junction  Ry.  Co.,  1  My.  &  Cr.  650-667;  Stanley 
V.  Chester  &  Birkenhead  Ry.  Co.,  3  My.  &  Cr.  773-782; 
Carter  v.  Earl  of  Lindsay,  3  H.  L.  Cases,  293;  Hawkes  v. 
The  Eastern  Counties  Ry.  Co.,  1  De  G.,  M.  &  G.  (50  Eng. 
Ch.)  737. 

In  so  far  as  the  English  cases  above  cited  hold  that  an 
agreement  with  an  individual  who  is  a  member  of  the  legis- 
lature, to  withdraw  his  opposition  as  an  individual  to  any 
measure  pending  before  such  body,  is  valid,  it  is  not  likely 
they  would  be  followed  in  this  country,  although  it  might 
be  found,  as  in  the  English  cases,  that  there  was  no  agree- 
ment to  influence  the  legislator's  vote. 

A  contract  otherwise  valid,  is  not  or  does  not  become  void 
because  it  will,  by  its  abuse,  operate  to  the  public  injur3^ 
Rule  *  *  *  Greenhood  on  Public  Policy,  page  27;  Com- 
monwealth V.  Delaware  &  Hudson  Canal  Co.,  43  Penn.  St. 
295;  Ambrose  v.  Root,  11  111.  497. 

The  fact  that  appellant's  consent  was  obtained  before  the 
permission  of  the  council  was  obtained,  and  without  such 
permission  the  promise  would  not  become  operative,  does 
not  invalidate  it. 

Contracts,  to  the  carrying  out  of  which  legislative  action 
is  necessary,  are  not  for  that  reason  opposed  to  public  policy 
and  will  be  enforced. 

In  Cross  v.  The  Pinckney  ville  Mill  Company,  17  III.  54,  it 
appeared  that  Cross  had  made  a  subscription  for  stock  about 
one  month  before  any  effort  was  made  to  incorporate  the 
company.  A  charter  having  afterward  been  obtained  from 
the  legislature,  the  company  brought  suit  upon  the  subscrip- 
tion; a  recovery  for  the  amount  thereof  was  sustained. 

So  a  subscription  toward  the  erection  of  a  building  for  a 
female  university,  conditioned  that  it  should  be  located  in 
the  city  of  Knox  ville,  although  made  before  the  incorpora- 
tion by  the  legislature  of  such  university,  was,  after  the 
granting  of  a  charter  to  it,  locating  it  at  Knoxville,  held  to 
be  collectible.  Johnson  v.  Ewing  Female  University,  35  111. 
518. 
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In  Cross  v.  The  Pinckneyville  Mill  Co.,  mipra^  the  court 
say  that  the  true  and  correct  rule  is  laid  down  in  Kidwelly 
Canal  Company  v.  Raby,  2  Price  R.  93;  in  that  case,  Rich- 
ards, Baron,  said: 

"  One  of  the  necessary  means  for  carrying  into  execution 
the  plan,  toward  which  the  persons  whose  names  appear  on 
this  paper  have  subscribed,  was  the  procuring  of  an  act  of 
parliament.  That  was  a  necessary  step  and  must  therefore 
be  upheld.  Raby  was  a  subscriber  to  this  pa]ier,  and  is 
bound  by  its  terms  to  accept  every  measure  necessary  to  its 
execution." 

In  Thompson  v.  Board  of  Supervisors,  40  111.  879,  a  prom- 
ise had  been  made  to  pay  money  for  the  erection  of  a  county 
building,  conditioned  that  an  election  be  held  and  the  peo- 
ple should  thereat  decide  in  favor  of  the  location  of  the 
county  seat  at  the  town  of  Aledo,  it  being  shown  that  the 
promisor  owned  a  large  quantity  of  land  at  the  contem- 
plated county  seat;  the  judgment  rendered  for  the  payment 
so  promised,  was  upheld. 

The  consent  of  property  owners  to  the  laying  of  street 
railroad  tracks  in  a  street,  the  fee  of  which  is  in  the  public, 
has  no  tendency  to  impose  any  burden  upon  any  of  the  other 
owners  of  property  upon  the  street.  The  case  is  therefore  not 
like  those  of  Howard  v.  First  Independent  Church  of  Balti- 
more, Md.,  18  Md.  451;  McGuire  et  al.  v.  Smock  et  al.,  42 
Ind.  1,  or  C,  M.  &  St.  Paul  R.  R.  Co.  v.  Shea,  67  Iowa,  723. 

If  the  property  of  appellant  was  damaged  by  the  construc- 
tion of  a  horse  railroad  in  front  of  his  premises,  he  was, 
under  the  provisions  of  the  constitution  of  this  State, 
entitled  to  compensation.  Thinking  that  such  construction 
would  be  a  damage  to  him,  he  had  a  right,  before,  and  as  a 
condition  of  giving  his  consent  to  the  laying  of  such  tracks, 
to  bargain  and  sell  the  right  to  damage  his  property,  for 
the  largest  sum  he  could  obtain. 

It  is  urged  by  api)ellant  that  the  sum  named,  $100,000,  is 
not  a  penalty.  It  is  denominated,  in  the  bond,  "  liquidated 
damages."    We  do  not  think  it  can  be  so  regarded. 

In  Goodyear  Shoe  Machinery  Company  v.  Selz,  Schwab 
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&  Co.,  Chicago  Legal  News  of  December  2, 1893,  this  court 
said: 

"  The  question  presented  to  a  court  when  asked  to  enforce 
the  payment  of  stipulated  damages  is,  first,  is  the  amount 
reasonably  compensatory,  or  is  it  a  mere  penalty,  having 
no  relation  to  the  injury  actually  suffered?  if  the  amount, 
so  stipulated,  is  such  that  it  violates  the  fundamental  rule 
of  compensation,  it  will  be  treated  as  a  penalty,  and  this 
without  reference  to  the  name  which  may  be  given  to  what 
is  obviously  nothing  but  a  penalty. 

To  the  doctrine  thus  announced  we  adhere;  and  in  accord- 
ance therewith  the  sum  of  $100,000,  called  liquidated  dam- 
ages, we  find  to  be  a  penalty.  There  is  nothing  in  the  in- 
strument, save  the  mere  name  given  to  this  sum,  tending  in 
any  w^ay  to  show  that  this  amount  is  or  was  thought  to  be 
reasonabl}^  compensatory;  no  such  allegation  is  made  in  the 
declaration  filed  in  this  case,  while  the  contents  of  the  bond 
as  a  whole,  indicate  to  the  contrarv. 

The  question  then  arises  whether  appellee  could,  at  the 
date  of  this  instrument,  make  a  valid  stipulation,  under  a 
certain  penalty,  that  it  would  not  at  any  time  in  the  future 
place  more  than  one  track  on  Wabash  avenue. 

It  is  true  that  at  the  time  this  bond  was  given,  appellee 
was  under  no  obligation  to  place  there  any  track  at  all,  and 
that  in  1863,  it  had  been  declared  by  the  city  that  it  wa« 
not  for  the  public  interest  that  a  track  be  laid  in  this  place, 
and  in  consequence  thereof  appellee  had,  by  agreement  with 
the  city,  relinquished  all  right  that  it  then,  in  1863,  had  to 
place  there  a  track;  but  this  arrangement  was  one  which 
could  at  any  time  be  abrogated  by  mutual  consent;  and  it 
must  be  presumed  that  whenever  the  common  council  there- 
after consented  to  the  placing  of  tracks  on  Wabash  avenue, 
that  public  interest,  at  least,  was  not  then  averse  to  the  ex- 
istence of  street  railroad  tracks  in  that  street. 

Chicago  is  a  city  in  which  great  changes  have  taken  place. 
What  use  was,  in  respect  to  certain  streets,  for  the  public 
good  at  one  time  has  ceased  to  be  so  at  others,  and  it  is  in 
the  nature  of  things  impossible  that  in  1863  or  1881  it  could 
be  known  that  for  all  future  time  the  laying  of  one  or  more 
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street  railroad  tracks  in  Wabash  avenue  in  front  of  tlie 
premises  of  ap])ellant  would  be  averse  to  the  public  interest. 

If  the  Chicago  City  Railroad  Company  could  make  a 
valid  stipulation  with  appellee  in  respect  to  the  laying  of 
tracks  in  Wabash  avenue,  we  see  no  reason  whv  it  miofht  not 
have  made  such  agreement  as  toany  other  number  of  streets, 
and,  thus,  under  onerous  pains  and  penalties,  have  disabled 
itself  for  all  future  time  from  the  doing  of  that  which  not 
only  its  own  interests  but  the  interests  of  the  public,  which 
is  the  thing  to  be  considered,  might  have  demanded. 

The  penalty  was  to  be  paid,  if  more  than  one  track  was 
laid,  although  the  State  might  abrogate  the  restrictive  pro- 
vision of  the  act  of  1872,  arid  vest  in  the  city  government 
the  right,  without  consent  of  property  owners,  to  give  per- 
mission to  appellee  to  lay  two  tracks  in  Wabash  avenue  be- 
tween Madison  and  Lake  streets. 

It  is  true,  as  is  urged,  that  the  appellee  is  in  many  respects 
a  personal  and  private  corporation,  existing  and  manage<l 
for  the  benefit  and  profit  of  its  shareholders,  but  it  is  also 
in  other  respects  a  public  corporation,  having  public  duties 
to  discharge,  and  it  is  alone  because  of  its  undertaking  to 
perform  public  duties  that  it  was  called  into  existence  and 
has  obtained  the  valuable  rights  it  possesses. 

Such  a  corporation  can  not,  by  a  contract  with  an  indi- 
vidual, limit  the  sphere  of  its  action,  and  contract  that  it  will 
not,  in  the  future,  do  that  which  the  public  interests  may 
demand. 

It  is  immaterial  that  appellee  did  not  have,  at  the  time  it 
gave  this  bond,  the  right  to  lay  any  track  in  Wabash  ave- 
nue. It  was  in  a  position  where  it  might  acquire  such  right, 
and  it  was  evident  that  the  time  might  come  when  its  own 
interests,  as  well  as  those  of  the  public,  would  demand  that 
it  obtain  and  exercise  such  right.  It  was  therefore  disabled 
from  entering  into  a  contract  with  appellants  that  it  w^ould 
not  do  so.  Chicago  Gas  Light  &  Coke  Co.  v.  People's  Gas 
Light  &  Coke  Co.,  121  111.  530;  Hays  v.  R.  R.  Co.,  61  111. 
422;  Peoria  &  Rock  Island  R.  R.  Co.  v.  C.  V.  Mining  Co., 
68  111.  489;  Marsh  v.  Ry.  Co.,  64  111.  414;  St.  Louis,  Jackson- 
ville &  Chicago  R.  R.  Co.  v.  Mathews,  71  111.  592j  St  Louis, 
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Jacksonville  &  Chicago  R..R.  Co.  v.  Mathews,  104  111.  257; 
Thomas  v.  K  E.  Co.,  101  U.  S.  83;  The  State  v.  Hartford 
&  New  Haven  R.  R.  Co.,  29  Conn.  538;  H.  &  N.  H.  R.  R. 
Co.  V.  N.  T.  &  N.  H.  R.  R.  Co.,  3  Robertson  (101  U.  S.)  83. 

Appellee  was  entitled  to  demand  and  receive  compensa- 
tion as  a  condition  for  his  assent  to  and  petition  for  the  lay- 
ing of  street  railroad  tracks  in  Wabash  avenue.  It  is  mani- 
fest from  this  bond  that  both  of  the  parties  thereto  expected 
that  he  would  be  paid  for  giving  such  consent.  It  is  not 
urged  that  he  is  not,  upon  this  instrument,  entitled  to  recover 
from  appellee  whatever  actual  damage  he  has  sustained  from 
the  laying  of  such  tracks,  but  we  do  not  think,  as  is  urge<l 
by  appellant,  that  he  can,  under  the  declaration  filed  in  this 
case,  recover  such  actual  damages,  if  any  there  are.  No 
{vctual  damages  are  alleged  in  the  declaration  tb  have  been 
sustained,  and  the  court  could  not,  under  the  pleadings  in 
this  case,  enter  upon  the  consideration  of  anything,  but 
whether,  under  the  allegations  there  made,  the  plaintiff  was 
entitled  to  recover  the  penalty  of  $100,000  stipulated  to  be 
paid  upon  the  laying  of  more  than  one  track  in  Wabash 
avenue,  between  Lake  street  and  the  north  line  of  Madison 
street. 

The  judgment  of  the  Circuit  Court  sustaining  the  demurrer 
to  the  declaration  is  affirmed. 

Mr.  Justice  Gary. 

I  assent  to  the  conclusion  in  this  case  upon  a  single 
ground,. that  an  agreement  by  a  corporation  exercising  a 
franchise  for  the  public  convenience,  that  it  will  not  exer- 
cise it  where  the  convenience  may  be  thereby  promoted,  is 
invalid. 

The  brief  of  the  appellant  invites  us  to  take  notice  of  the 
locus  in  quo^  and  we  know  that  the  agreement  is  in  restraint 
of  the  exercise  of  the  franchise  along  two  blocks,  other  than 
the  one  where  the  property  of  the  appellant  is.  Suppose 
that  restraint  were  on  the  whole  length,  within  the  city, 
of  Archer  avenue;  the  question  would  be  the  same  as  now, 
differing,  not  in  principle,  but  degree. 
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Booth  et  al.  t.  Koehler. 

1 .  Certiorari —  When  it  Lies. — I  f  a  judgment  is  not  the  result  of  neg- 
ligence in  the  person  against  whom  it  is  rendered,  if  it  is  unjust,  and  if 
it  is  not  in  his  power  to  appeal  in  the  ordinary  way,  he  may  sue  out  a 
cerfioraH— ^Sec.  76,  Ch.  79,  Justices — and  have  a  trial  de  novo. 

2,  Equity  Jurisdiction— T^''/ien  There  is  a  Remedy  at  Law.— A  court 
of  equity  will  never  lend  its  aid  where  there  is  an  adequate  remedy  at 
law. 

Memorandnm. — Bill  to  restrain  the  collection  of  a  judgment  Appeal 
from  the  Superior  Court  of  Cook  County;  the  Hon.  Philip  Steix,  Judge, 
presiding.  Heard  in  this  court  at  the  October  term,  1893.  Reversed  and 
remanded  with  directions.    Opinion  filed  January  11,  1894. 

The  opinion  states  the  case. 

KuFus  King  and  Geo.  P.  Smith,  attorneys  for  appellants. 

Mr.  Justice  Gaby  delivered  the  opinion  of  the  Coukt. 

On  the  4:th  day  of  November,  1892,  Miss  Butler,  one  of 
the  appellants,  recovered  a  judgment  before  a  justice  of  the 
peace  against  the  appellee.  On  the  29th  of  the  same 
month,  the  appellee  filed  a  bill  in  chancery  against  the 
appellants,  and  on  the  1st  day  of  March  following,  a  final 
decree  was  entered  perpetually  enjoining  the  collection  of 
the  judgment,  with  costs  against  B()oth. 

No  inquiry  as  to  the  regularity  or  justice  of  that  judg- 
ment is  necessary.  If  the  judgment  w<as  not  the  result  of 
negligence  in  the  appellee,  if  it  was  unjust,  and  if  it  was  not 
in  his  power  to  appeal  in  the  ordinary  way,  the  appellee 
might  have  sued  out  a  certiorari  (Sec.  76,  Ch.  69,  Justices), 
and  ha<l  a  trial  de  novo.     Gallimore  v.  Dazev,  12  111.  143. 

Having  this  remedy  at  law,  the  appellee  had  no  standing 
in  equity.  Geraty  v.  Druiding,  44  111.  App.  440;  Harding 
V.  Hawkins,  141  III.  572. 

"  A  court  of  equity  will  never  lend  its  aid  where  there  is 
an  adequate  remedy  at  law."     Durand  v.  Gray,  129  111.  9. 

Unless  all  the  elements  which  would  entitle  him  to  a  cer- 


First  District — October  Term,  1893.       371 

Schwartz  v.  Karlovsky. 

tiorari  concurred,  the  appellee  had  no  claim  upon  the  aid  of 
a  court  of  equity,  and  if  they  did  concur,  he  had  no  need 
of  it. 

The  decree  of  the  Superior  Court  is  reversed,  and  the 
cause  remanded  with  directions  to  the  Superior  Court  to 
dismiss  the  bill  at  the  cost  of  the  appellee. 

Mr.  Justiob  Gary  on  petition  for  rehearing. 

The  practice  of  paying  no  attention  to  a  case  which  is 
pending,  and  applying  for  a  rehearing  after  an  adverse  de- 
cision, is  not  to  be  encouraged.  Even  if  we  knew  all  the  law 
part  of  the  time,  and  part  of  the  law  all  the  time,  yet  we 
might  not  know  all  the  law  all  the  time,  and  may  reason- 
ably expect  the  aid  of  the  counsel  who  have  made  a  special 
study  of  the  particular  case. 

The  appellee  filed  no  brief.  His  petition  now  cites  Propst 
V.  Meadows,  13  111.  157.  In  that  case  the  complainant  had 
made  the  utmost  possible  exertion  to  find  his  remedy  at  law, 
by  certiorari^  and  in  the  view  of  the  Supreme  Court,  had 
brought  himself  within  the  rule  that  equity  will  interfere 
"  only  when  courts  of  law  can  not  grant  adequate  relief." 
The  only  doubt  that  can  arise  as  to  the  correctness  of  that 
decision  is  as  to  the  application  of  the  rule  to  a  case  where 
ignorance  of  the  party  prevented  the  remedy  at  law — a  feat- 
ure not  in  this  case.  Extreme  cases  make  bad  law,  and  are 
not  to  be  strained. 

In  none  of  the  other  cases  cited  does  the  neglect  to  sue  out 
a  certiorari  figure.     Rehearing  denied. 


Schwartz  et  al.  v.  Earlovsky. 

1.  Bnx  OP  ExcBPnoNS — Records. — ^The  instructions  and  motion  for 
a  new  trial  must  be  incorporated  into  the  bill  of  exceptions  if  it  is  desired 
to  make  them  a  part  of  the  record. 

2.  Record— iVo<  to  Be  Made  by  the  Clerk, — A  clerk  can  not  make  that 
which  is  not  legally  a  part  of  the  record,  so  by  transcribing  it  into  the 
record.  The  trial  court  makes  the  record;  it  is  the  duty  of  the  clerk 
merely  to  traxiscribe  it. 
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Memorandum. — Afisumpsit  Appeal  from  the  Circuit  Court  of  Cook 
County;  the  Hon.  Thomas  G.  Windes,  Judge,  presiding.  Heard  in  this 
court  at  the  October  term,  1898,  and  affirmed.  Opinion  filed  January 
11,  1894. 

The  statement  of  facts  is  contained  in  the  opinion  of  the 
court. 

B.  M.  Shaffner,  attorney  for  appellants. 

Mr.  Justice  Gary  delivered  the  optkion  of  the  Court. 

The  appellee  sued  the  appellants  upon  two  promissory 
notes  and  recovered  judgment  for  the  amount  of  the  notes 
and  interest. 

The  appellants  claimed  that  in  other  dealings  the  amount 
was  reduced  to  a  fraction  of  the  amount  reco\'ered.  The 
question  was  one  of  fact,  and  we  can  not  review  the  verdict : 

First.  Because  the  bill  of  exceptions  is  not  a  part  of  the 
record  here;  the  stipulation  being  like  several  others  in 
cases  we  have  decided,  of  which  Zielinski  v.  Remus,  46  111. 
App.  696,  is  the  earliest,  and  Mason  v.  Strong,  51  111.  App. 
482,  the  latest. 

Second.  Because,  even  if  we  could  regard  the  bill  of  ex- 
ceptions, the  only  exception  taken  on  the  trial  was  to  refus- 
ing to  permit  an  answer  to  a  question  by  the  counsel  of  the 
appellants,  and  the  same  question,  in  effect,  was  put  by  the 
counsel  of  the  appellee  soon  after,  and  answered  by  the  same 
witness;  and  the  instructions,  and  motion  for  a  new  trial, 
are  not  in  the  bill. 

It  is  true  that  as  to  the  motion  for  a  new  trial  the  bill 
does  say  "  heretofore  copied  into  this  record  "  and  the  clerk 
has,  preceding  the  bill  of  exceptions,  put  in  what  he  says  was 
a  motion  "  filed." 

Now  it  is  almost  certain  that  the  motion  had  not  been 
"  copied  "  anywhere  when  the  bill  was  signed,  and  surely 
not  into  the  record  for  this  court,  of  which  the  clerk  could 
not  make  it  a  part.     Wilson  v.  Wilson,  44  111.  App.  209. 

There  is  nothing  for  us  to  do  but  to  aflBrm  the  judgment. 
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51    373 


Oiddings  t.  McCamber. 

1.  Evidence — Plea  Denying  Indorsement. — In  a  suit  upon  a  promis- 
sory note  the  defendant  denied  an  alleged  indorsement  thereon  by  a 
partnership,  by  a  verified  plea;  a  witness  testified  that  he  was  one  of  the 
partners  composing  the  firm  and  that  the  indorsement  by  the  firm  was  his 
signature:  held  that  the  testimony  being  uncontradicted,  disproved  the 
plea  denying  the  indorsement. 

2.  Promissory  Notes — Recovery  Under  the  Common  Counts. — If  a 
plaintiff  can  show  title  to  the  note  sued  on,  he  can  recover  under  the 
common  counts. 

3.  Promissory  'Sotes— Holder's  Right  to  Recover.— The  holder  of  a 
bill  or  promissory  note,  indorsed  in  blank  by  the  payee,  may  recover 
on  it,  notwithstanding  there  were  subsequent  indorsements- in  full  upon 
it.    He  may  strike  them  out  or  not,  as  he  pleases. 

4.  Usury — Note  Made  in  a  Foreign  State. — To  make  the  defense  of 
usury  to  a  note  made  in  Dakota,  the  defendant  should  plead  the  statute 
of  Dakota,  if  there  be  one,  which  the  note  violated.  Without  such  a 
statute  there  could  be  no  defense,  for  *'  usury  is  illegal  only  as  it  is  made 
so  by  statute." 

5.  Instructions — Must  be  in  Writing. — Where  the  court  said  to  the 
jury,  **  Gentlemen,  there  is  no  defense  in  this  case;  just  sign  your 
names  to  this  form; "  it  was  held,  under  the  statute  prohibiting  oral  in- 
structions, to  be  indefensible. 

6.  Instructions — Exceptions  to. — An  exception  to  an  instruction  may 
be  to  the  manner  of  giving  it  or  to  the  matter  of  the  instruction. 

7.  Payments — Indorsement  on  a  Note — Presumptions. — ^In  the  case  of 
an  indorsement  upon  a  promissory  note,  the  presumption  is  that  it  is 
made  by,  or  with  the  assent  of,  some  holder  of  the  note  at  the  time  the 
indorsement  was  made.  The  universal  understanding  is  that  the  safest 
evidence  of  a  partial  payment  is  an  indorsement  of  it  upon  the  instru- 
ment showing  the  duty  to  pay.  To  decide  that  the  party  holding  and 
suing  dpon  the  instrument  may,  without  any  explanation,  or  proof  of 
mistake,  or  anything  else  rebutting  the  presumption  arising  from  the 
indorsement,  destroy  that  evidence  and  recover  the  whole  sum  originally 
promised,  would  shock  the  common  sense  of  all  business  men. 
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Memorandnm. — ^Assumpsit.  Appeal  from  the  Circuit  Court  of  Cook 
County;  the  Hon.  Richard  S.  Tuthiix,  Judge,  presiding.  Heard  in  this 
court  at  the  October  term,  1893.  Reversed  and  remanded  upon  condition 
of  the  refusal  to  remit  a  portion  of  the  judgment  Opinion  filed  February 
8,  1894. 

The  statement  of  facts  is  contained  in  the  opinion  of  the 
court. 
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Miller  &  Stabr  and  Lobknzo  C.  Bbooks,  attorneys  for 
appellant. 

TViLBERj  Eldridge  &  PiNNEY,  attomeys  for  apj>ellee. 

Mr.  Justice  Gart  delivered  the  opinion  op  the  Court. 

Instead  of  considering  separately  the  dozen  different 
reasons  urged  by  the  appellant  why  the  judgment  should  be 
reversed,  we  shall  show  why  the  appellee  was  entitled  to 
recover. . 

The  suit  was  upon  a  promissory  note,  a  copy  of  which, 
and  of  the  indorsements  is : 
"$400.  Wahpeton,  Dakota,  February  23,  1886. 

Four  months  after  date,  for  value  received,  I  promise  to 
pay  to  the  order  of  Richland  County  Loan  Association,  four 
hundred  dollars,  with  interest  at  the  rate  of  twelve  per  cent 
per  annum,  before  and  after  maturity.  Payable  at  the  First 
National  Bank  of  Wahj)eton. 

F.  C.  GiDDINOS." 

Indorsements : 

"  Demand  and  notice  of  non-payment  hereby  waived. 

Richland  County  Loan  Association, 

John  Johnston,  Pres't." 

"  Without  recourse,  pay  to  the  order  of  P.  J.  McCumber. 

C.  F.  Sibley,  Receiver, 
First  National  Bank  of  Wahpeton.^' 

"  Forty  and  thirty-four  one  hundredths  dollars  paid  on  the 
within  on  account  of  dividends  paid.     Last  dividend  paid 
two  per  cent,  March  20,  1890." 

Indorsement  erased : 

"  One  hundred  and  six  and  eighty  one  hundredths  dollars 
paid  on  the  within  on  account  of  dividends  paid.  Last  divi- 
dend two  per  cent,  declared  March  20,  1890." 

The  declaration  contained  a  special  count  upon  the  note, 
but  variant  from  it,  alleging  the  indorsements  by  the  Rich- 
land County  Loan  Association  and  the  First  National  Bank 
of  Wahpeton,  and  also  the  common  counts.  Both  the 
indorsements  alleged  were  denied  by  verified  pleas. 
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John  Johnston  was  a  witness  and  in  effect  testified  that 
he  and  two  partners  were  a  firm  in  the  real  est^ite  and  loan 
business,  as  the  Kichland  Count}^  Land  Association;  all  three 
transacted  the  business;  and  that  the  indoi-sement  by  that 
association  was  his  signature.  That  testimony  being  uncon- 
tradicted, disproved  the  plea  denying  that  indorsement. 

If  the^  appellee  could  show  title  to  the  note  he  could 
recover  under  the  common  counts;  Gilmore  v.  Nowland,  26 
111.  200;  and  the  first  indorsement  being  in  blank,  he  could 
claim  under  that  and  disregard  all  that  followed  it.  "  The 
holder  of  a  bill  or  promissory  note,  indorsed  in  blank  by  the 
])ayee,  might  recover  on  it,  notwithstanding  there  were  sub- 
sequent indorsements  in  full  upon  it,  and  he  might  strike 
them  out  or  not,  as  he  pleases."  Huie  v.  Bailey,  16  Louis- 
iana 213;  Walker  v.  MacDonald,  2  Exch.  527. 

If  he  might  disregard  indorsements  in  full,  a  fortiori^  he 
may  if  they  are  in  blank. 

No  question  qf  usury  arises  on  this  record;  it  was  not 
pleaded.     Sec.  7,  Ch.  74,  Interest. 

To  make  that  defense,  the  appellant  should  have  pleaded 
the  statute  of  Dakota,  if  there  be  one,  which  this  note  vio- 
lates. 

Without  such  a  statute  there  could  be  no  such  defense  for 
"  usury  is  illegal  only  as  it  is  made  so  by  the  statute." 
Tyler  on  Usur\%  65. 

In  England  for  forty  years  the  liberty  of  contract  in  rela- 
tion to  interest  has  been  the  same  as  upon  any  other  subject. 
Ch.  90,'  17  and  18  Victoria,  L.  J.  Stat.  1853-4. 

The  interrogatories  to  Johnston  on  cross-examination,  to 
which  objections  were  sustained,  were  unaccompanied  by 
any  offer  as  to  what  would  be  proved,  and  therefore  no 
question  can  now  be  made  on  them.  Gaffield  v.  Scott,  33 
III.  App.  317. 

There  was  nothing  to  argue  to  the  jury,  or  on  motion  for  a 
new  trial,  and  the  haste  of  the  court,  not  excepted  to,  would 
be  no  ground  of  complaint  if  it  were.  But  the  court  said  to 
the  jury,  "  Gentlemen,  there  is  no  defense  in  this  case;  just 
sign  your  names  to  this  form; "  which  was,  under  the  statute 
prohibiting  oral  instructions,  indefensible. 
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The  appellant  "excepted  to  the  instructions  so  given  to 
the  jury."  Such  an  exception  may  be  to  the  manner  of 
giving,  or  to  the  matter  of,  the  instruction.  If  ambiguous, 
the  construction  least  favorable  to  the  appellant  is  to  he 
adopted.  Rogers  v.  Hall,  3  Scam.  6,  has  been  cited  and  fol- 
lowed many  times  by  this  court.  But  the  court  followed 
this  oral  instruction  with  a  written  one  to  find  a  ^'erdict  for 
the  ap])ellee  for  $711.46.  This  was  error.  The  erased  in- 
dorsement, if  it  had  remained  unerased,  would  have  been  evi- 
dence of  part  payment.     Long  v.  Kingdon,  26  111.  ^6. 

The  presumption  is  that  it  was  made  by,  or  with  the  as- 
sent of,  some  holder  of  the  note  at  th(j  time  the  indorsement 
w^as  made.  The  universal  understanding  is  that  the  safest 
evidence  of  a  partial  payment  is  an  indorsement  of  it  upon 
the  instrument  showing  the  duty  to  pay.  To  decide  that 
the  party  holding  and  suing  upon  the  instrument  may,  with- 
out any  explanation  or  proof  of  mistake,  or  anything  else 
rebutting  the  presumption  arising  from  the  indorsement,  de- 
stroy that  evidence  and  recover  the  whole  sum  originally 
promised,  would  shock  the  common  sense  of  all  business 
men. 

The  appellant  called  the  attention  of  the  court  specially 
to  the  erased  indorsement  as  a  credit  to  be  allowed,  but  the 
court  refused  to  instruct  the  jury  to  allow  it.  This  error 
affects  only  the  amount  recovered.  If  the  appellee  will, 
within  two  days  after  this  opinion  is  filed,  remit  the  amount 
of  that  credit,  the  judgment  will  be  affirmed  for  the  residue, 
otherwise  reversed  and  the  cause  remanded;  in  either  case 
the  costs  will  fall  on  the  appellee.  Standard  Fashion'Co.  v. 
Blake,  51  lU.  App.  233. 

No  new  computation  of  interest  is  necessary,  as  the 
amount  of  credits  by  both  indorsements  did  not  equal  the 
then  accrued  interest.    McFadden  v.  Forties,  20  111.  509. 
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Hetzger  y.  Huntington. 

1.  Service  op  Process — Eead  to  Wrong  Person,  biit  in  Presence  of  the 
Right — Where  a  summons  is  read  in  the  hearing  of  a  defendant,  though 
the  officer  addressed  himself  to  his  clerk,  both  the  clerk  and  he  being 
aware  of  the  officer's  mistake,  it  was  held  that  as  what  is  read  in  the  hear- 
ing of  several  persons,  is  read  to  all  of  them,  even  though  the  reader  ad- 
dresses only  one  specially,  the  service  was  sufficient. 

2.  Instructions — Should  be  Accurately  Drawn. — On  the  trial  of  a 
plea  in  abatement,  that  the  defendant,  "W.  M.,  had  not  been  served  with 
process,  the  court  refused  to  instruct  the  jury:  *'If  you  believe  from 
the  evidence  that  J.  Q.  C.  was  a  legally  ap]:)pinted  deputy  sheriff,  and 
was  acting  in  that  capacity  upon  the  seventh  day  of  April,  1898,  and 
that  upon  that  day  he  read  the  summons  introduced  in  evidence  to  G. 
R. ,  a  bookkeeper  in  the  office  of  W.  M. ,  and  at  that  time,  nor  at  any 
other  time  did  he  read  said  writ  to  W.  M.,  tlien  your  verdict  should  be 
for  the  defendant."  It  was  held,  rightfully  refused,  even  if  it  meant 
what  it  was  intended  to  mean;  but,  ''at  that  time,  nor  at  any  other 
time,  did  he  read,"  etc.,  are  not  words  that  negative  reading  "at  that 
time;"  probably  the  writer  meant  to  put  "neither"  before  them. 

3.  Verdict — Form  of,  in  Abatement. — In  the  trial  of  an  issue  in 
abatement,  the  jury  returned  the  following  verdict:  "We,  the  jury, 
find  the  issues  for  the  plaintiff."  It  was  held  to  be  proper,  as  the  issue 
was  not  for  damages. 

Memorandnin. — Abatement  to  the  service  of  process.  Error  to  the 
Circuit  Court  of  Cook  County;  the  Hon.  Francis  Adams,  Judge,  pre- 
siding. Heard  in  this  court  at  the  October  term,  1893,  and  affirmed. . 
Opinion  filed  December  21,  1898. 

The  statement  of  facts  is  contained  in  the  opinion  of  the 
court. 

L.  H.  BisBEE  and  W.  N.  Gemmill,  attorneys  for  plaintiff 
in  error. 

Brief  fob  Defendant  in  Error,  Defrees,  Brace  &  Hitter, 

Attorneys. 

It  was  generally  held  in  England  that  anything  which 
brought  home  personal  knowledge  of  the  writ  to  the  defend- 
ant, constituted  a  good  personal  service.  Williams  v.  Pigott, 
1  M.  and  W.  573;  Khoades  v.  Innes,  7  Bing.  329;  Phillips  v! 
EnselL  2  Dowl.  P.  C.  684. 
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The  jury  having  found  that  the  defendant  was  duly  served, 
the  next  question  which  arose  was  as  to  the  kind  of  judgment 
which  should  be  entered — the  plaintiff  demanding  judgment 
quod  recuperety  and  the  defendant  insisting  that  the  judgment 
should  be  respondeat  ouster. 

The  court  assessed  the  damages  and  entered  judgment  for 
the  plaintiff  for  the  amount  of  the  judgment,  and  for  dam- 
ages in  an  amount  equal  to  the  interest  thereon. 

Where  an  issue  of  fact  is  made  by  plea  in  abatement 
and  the  verdict  is  for  the  plaintiff,  the  judgment  to  be 
entered  on  the  verdict  is  final — quod  recupereL  1  Saunders' 
P.  and  E.  5  (4th  Am.  Ed.);  Stephen's  Pleading,  104;  1  Tidd's 
Practice,  640  (4th  Am.  Ed.);  Gould's  Pleading,  277;  1 
Chitty's  Pleading,  464. 

This  is  the  practice  in  Illinois.  Moeller  v.  Quarrier,  14 
III.  280;  Brown  v.  111.  C.  M.  Ins.  Co.,  42  III.  366;  Goffgin  v. 
O'Donnell,  62  111.  ^^\  Greer  v.  Young,  120  111.  184-191; 
liubel  V.  Beaver  Falls  Co.,  22  Fed.  Kep.  282. 

Mr.  Justice  Gary  delivered  the  opinion  of  the  Court. 

This  was  an  action  upon  a  judgment  in  Indiana,  in  favor 
of  the  defendant  in  error  against  the  plaintiff  in  error,  who 
pleaded  in  abatement  that  he  was  not  served  with  process 
in  this  action. 

The  jury  found  against  him  upon  evidence  conflicting,  it  is 
true,  but  which  upon  one  side  justified  the  conclusion  that 
the  summons  was  read  in  his  hearing,  though  the  officer 
addressed  himself  to  Metzger's  clerk;  both  the  clerk  and 
Metzger  being  aware  that  the  officer  thought  that  the  clerk 
was  Metzger.  No  authority  is  cited  or  argument  made  that 
evidence  of  such  service  would  falsify  the  return  of  service. 

It  is  doing  no  violence  to  the  English  language  to  say  that 
what  is  read  in  the  hearing  of  several  persons,  is  read  to  all 
of  them,  even  though  the  reader  addresses  only  one  spe- 
cially. 

The  plaintiff  in  error  asked,  and  excepted  to  the  refusal, 
of  this  instruction : 

"  The  jury  are  instructed  that  if  you  believe  from  the  evi- 
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(lence  that  John  G.  Campbell  was  a  legally  appointed  deputy 
sheriff,  and  was  acting  in  that  capacity  upon  the  seventh  day 
of  April,  1893,  and  that  upon  that  day  he  read  the  summons 
introduced  in  evidence  to  George  Robertson,  a  bookkeeper 
in  the  office  of  William  G.  Metzger,  and  at  that  time,  nor  at 
any  other  time  did  he  read  said  writ  to  William  G.  Metzger, 
then  vour  verdict  should  be  for  the  defendant." 

This  was  rightfully  refused  even  if  it  meant  what  it  was 
intended  to  mean ;  but  ''  at  that  time,  nor  at  any  other  time, 
did  he  read,"  etc.,  are  not  words  that  negative  reading  "at 
that  time;"  probably  the  writer  meant  to  put  "  neither  "  be- 
.fore  them.  The  serious  question  of  law  in  the  case  arises 
upon  the  verdict  and  subsequent  action  of  the  court. 

The  verdict  was:  "We,  the  jury,  find  the  issues  for  the 
plaintiflf."  Had  the  action  been  for  damages,  this  verdict 
would  have  been  a  nullity,  as  the  same  jury  should  have  as- 
sessed them.  Boggs  v.  Bindskoflf,  23  111.  QG^  Moeller  v.  Quar- 
rier,  14  111.  280. 

These  are  cases  under  former  statutes  when  the  traverse 
of  the  affidavit  in  attachment  was  in  abatement,  but  the  same 
rule  obtains  when  the  summons  is  attacked  for  extrinsic 
matter  in  abatement.     Green  v.  Young,  120  111.  184. 

Strictly,  even  on  an  indictment  for  a  misdemeanor,  if  the 
defendant  plead  in  abatement,  and  it  be  found  against  him, 
that  is  the  end  of  his  defense,  and  the  court  proceeds  to  judg- 
ment.    Schram  v.  People,  29  111.  162. 

Here  the  action  was  not  for  damages,  but  for  a  debt  of 
record.  With  the  existence  of  that  record  the  jury  had  no 
concern.  It  was  a  matter  upon  which  the  court  only  could 
pass.     2  Tidd,  741  et  seq.,  and  notes. 

The  jury  having  done  all  for  which  they  were  competent, 
it  necessarily  followed  that  the  court  must  do  the  rest.  Rust 
v.  Frothingham,  Breese,  331. 

These  views  dispose  of  all  questions  made  in  the  case  and 
the  judgment  is  affirmed. 
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Bonney  y.  Weir  &  Craig  Mfg.  Co, 

1.  Jury— JiidgFcs  of  the  Testimony,  etc, — Instruction  Erroneotis,  etc. — 
The  jury  are  the  sole  judges  of  the  weight  to  be  given  to  tlie  testimony 
of  the  witnesses  and  an  instruction  which  invades  their  province  in  any 
respect  is  erroneous. 

2.  Instructions — Relieving  the  Plaintiff  of  the  Burden  of  Proof. — 
An  instruction  which  intimates  that  the  verdict  should  be  for  the  ap- 
pellee if  the  defense  stated  was  not  successful  is  erroneous. 

Memorandnm. — Assumpsit.  Appeal  from  the  Circuit  Court  of  Cook 
County;  the  Hon.  Thomas  G.  Windes,  Judge,  presiding.  Heard  in  thia 
court  at  the  October  term,  1893,  Reversed  and  remanded.  Opinion 
filed  November  27,  1893. 

The  statement  of  facts  is  contained  in  the  opinion  of  the 
court. 

Lyman  M.  Paine,  attorney  for  appellant. 

Padden  &  Gbidley,  attorneys  for  appellea 

Mr.  Justice  Gary  delivered  the  opinion  of  the  Court. 

The  appellant  was  secretary  of  a  building  association. 
One  Wloch  conveyed  to  Bonney  a  lot  subject  to  a  mortgage 
to  the  association,  and  the  question  in  this  case  is  whether, 
as  part  of  the  purchase  price,  Bonney  promised  to  pay  to  the 
appellee  a  judgment  it  had  against  Wloch.  There  is  con- 
flicting evidence  upon  that,  but  the  points  to  be  passed  on 
here  are  upon  the  instructions.  Wloch  having  testified  that 
Bonney  promised  to  pay  the  judgment  of  the  appellee, as  well 
as  another  one,  continued :  "After  I  signed  that  deed  Mr. 
Bonney  took  $50  and  gave  it  to  Burnette*,  and  says  :  '  You 
go  with  Wloch  to  his  house  for  Mrs.  Wloch  to  sign  that 
deed,  and  after  she  signs  that  deed  explain  to  her  what  is 
going  on,  and  that  we  pay  those  judgments;  that  Mr.  Wloch 
will  have  no  more  bother  with  anything.'  I  went  with  Mr. 
Burnette  to  my  house,  and  he  said  to  my  wife,  '  Mrs.  AVloch, 
sign  that  deed  and  we  will  pay  those  judgments  what  is 
against  your  husband.'     She  did  not  intend  to  sign  in  the 
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first  place,  and  after  he  explained  it  to  her,  she  said,  *  All 
right,  if  you  will  pay  those  judgments,  well,  then  I  will 
sign  it,'  and  so  she  did." 

That  Bumette  was  sent  with  the  $50  to  procure  the  sig- 
nature and  acknowledgment  of  Mrs.  Wloch  to  the  deed,  is 
undisputed;  but  as  to  any  authority  to  him  to  do  anything 
more,  there  is  no  testimony  other  than  what  is  quoted. 

The  court  instructed  the  jury,  at  the  instance  of  the  ap- 
pellee, as  follows : 

"2.  The  jury  are  instructed  that  if  they  believe  from  the 
evidence  that  the  defendant,  in  all  his  conversations  and 
negotiations  with  the  witnesses,  Wloch  and  wife,  was  acting 
in  his  capacity  as  secretary  for  the  Douglas  Park  Building 
Association,  and  for  such  association;  and  not  at  all  for  him- 
self, then  the  verdict  must  be  for  the  defendant.  But  the  jury 
are  further  instructed  that  in  order  to  take  advantage  of 
this  defense,  the  defendant  must  show  by  the  evidence  that 
the  said  witnesses,  Wloch  and  wife,  were  informed,  or  had 
knowledge  of  the  fact  that  said  Bonney  was  acting  for  said 
association,  and  not  for  himself. 

3.  The  court  instructs  the  jury  that  the  law  is  that  one 
.  who,  in  respect  to  another,  so  conducts  himself  or  his  busi- 
ness that  third  parties  are  entitled  to  deem  the  other  his 
agent,  with  powers  extending  to  the  matters  in  question,  is, 
as  to  third  parties  dealing  with  the  supposed  agent,  estopped 
to  deny  the  agency;  in  other  words,  is  bound  by  the  seem- 
ingly authorized  agent  as  though  the  authority  were  real; 
and  the  court  further  instructs  the  jury  that  if  they  believe 
from  the  evidence  that  the  defendant,  Bonney,  placed  the 
notary,  H.  L.  Bumette,  in  such  a  position  that  Wloch  and 
wife  were  justified  in  believing,  and  did  believe,  that  said 
Bumette  was  the  agent  of  Bonney,  then  said  Bonney  is  bound 
by  any  promises  or  agreements  that  said  Burnette  may  have 
made  while  acting  apparently  as  such  agent,  if  you  further 
believe  he  made  any  promise  or  agreement  in  connection 
with  the  matter  of  such  apparent  agency." 

The  first  of  these  instructions  very  strongly  intimates  that 
the  verdict  should  be  for  the  appellee,  if  the  defense  stated 
was  not  successful. 
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The  other  instruction,  however,  is  more  harmful. 

There  is  no  evidence  that  Mrs.  Wloch  ever  saw  Bonnev 
and  therefore  there  was  nothing  to  justify  her  in  believing 
that  Burnette  was  the  agent  of  Bonney,  and  the  testimony 
of  Wloch  which,  as  before  said,  is  all  there  is  upon  tlie  sub- 
ject, does  not  tend  to  establish  any  agency  of  Burnette  to 
make  promises  and  agreements.  The  effect  of  the  instruc- 
tion was  to  give  to  the  testimony  of  Mrs.  Wloch  that  Bur- 
nette promised  payment  of  the  judgment  as  much  weight  as 
if  she  had  testified  that  Bonney  had  promised.  The  alleged 
promise  to  pay  the  judgment  being  ttie  only  thing  in  dis- 
pute, her  testimony  was  irrelevant. 

Had  the  controversy  been  why  she  signed  and  acknowl- 
edged, her  testimony  might  have  been  admissible;  but  that 
question  is  not  before  us. 

The  judgment  is  reversed  and  the  cause  remanded. 


51    »Si 

5LJ2  Harris  T.  Sheb^ck,  etc-,  by  his  Next  Friend. 


1.  Record — Stipulation  as  to  Bill  of  Exceptions, — Where  the  cer- 
tificate of  the  clerk  to  the  transcript  of  the  record  is  that  tlie  original  bill 
of  exceptions  '*  is  incorporated  herein  by  stipulation  of  the  parties/'  and 
tlie  stipulation  itself,  entitled  in  the  cause  as  it  was  Mow,  in  the  Circuit 
Court,  stipulated  that  the  bill  of  exceptions  "  maybe  incorporated  in  the 
record  and  be  made  a  part  thereof,"  it  was  held  that  such  words  do  not 
make  the  bill  a  part  of  the  record  in  the  Appellate  Court, 

Memorandum.— Action  for  personal  injuries.  Appeal  from  the  Cir- 
cuit Court  of  Cook  County;  tlie  Hon  Francis  Adams,  Judge,  presiding. 
Heard  in  this  court  at  the  October  term,  1893,  and  affirmed.  0|>inion 
filed  December  21,  1893. 

The  statement  of  facts  is  contained  in  the  opinion  of  the 
court. 

Newell  &  Camp  and  A.  B.  Wilson,  attomej^s  for  appel- 
lant. 

J.  F.  KoHouT,  attorney  for  appellee. 
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Mr.  Justice  Gary  delivered  the  opinion  of  the  Court. 

Shebeck,  a  boy  fifteen  years  old,  began  to  work  for  Harris 
February  18,  1891,  and  on  the  20th  was  so  injured  that  the 
four  fingers  of  his  left  hand  were  amputated.  For  this  in- 
jury he  sued  and  recovered.  There  is  no  question  as  to  tlie 
amount  of  damages;  only  as  to  the  right  to  recover  at  all. 
If  we  might  read  what  purports  to  be  a  bill  of  exceptions, 
we  should  find  that  Harris  had  a  factory  in  which  was 
machinery.  Along  the  north  side  of  a  large  room  on  the 
third  floor  was  a  clear  space  by  which  the  workmen  passed 
to  and  fro  between  the  stairs  on  the  west  side  of  the  room 
and  the  door  into  a  smaller  room  to  the  east.  South  of  and 
near  to  this  room  was  a  machine  having  cog  wheels,  extend- 
ing southward  along  the  east  side  of  the  large  room. 

Shebeck  says  that  on  the  morning  of  the  20th,  he  being 

at  work  in  the  smaller  room  was  ordered  by  the  foreman  to 

I. 

the  larger  room*;  that  the  foreman  went  first,  and  having 
gone  southwardly  into  the  larger  room  a  considerable  dis- 
tance, called  to  Shebeck,  when  he  was  at  the  door,  to  hurry; 
that  the  light  was  dim,  and  in  obeying  the  order  of  the 
foreman  in  going  toward  him,  Shebeck  fell  over  a  pile  of 
castings  left  on  the  floor,  and  putting  out  his  left  hand  as 
he  was  falling,  it  was  caught  by  the- cogs  of  the  machine. 

Whatever  conflict  there  may  be  in  the  testimony  as  to 
the  pile  of  castings  being  there,  was  for  the  jury  to  decide 
upon,  and  if  they  found  the  pile  was  there,  then  the  ques- 
tion of  the  negligence  of  the  respective  parties  was  also  for 
them.  That  the  cogs  of  the  running  machine  might  be  a 
peril  which  could  easily  have  been  guarded  against,  and 
that  suffering  the  floor  to  be  incumbered  at  a  place  where 
Shebeck  would  naturally  go  in  obeying  the  foreman's  order, 
added  to  the  peril,  were  considerations  which  were  doubt- 
less urged  on  the  trial. 

Observation  teaches  that  a  poor  boy  hurt  in  a  factory 
does  not  need  a  very  strong  case  to  get  a  verdict,  and  that 
any  instructions,  short  of  a  peremptory  one  to  find  for  the 
defendant,  have  little  influence  upon  the  result. 

But  the  bill  of  exceptions  is  no  part  of  the  record  here. 
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The  certificate  of  the  clerk  to  the  transcript  is  that  the  orig- 
inal bill  of  exceptions  "  is  incorporated  herein  by  stipula- 
tion of  the  parties."  Turning  to  the  stipulation  itself  we 
.  find  it  to  be  one  entitled  in  the  cause  as  it  was  below  and  in 
the  Circuit  Court,  to  all  of  which  there  is  no  objection,  and 
stipulating  that  the  bill  "  may  be  incorporated  in  the  record 
and  be  made  a  part  thereof." 

We  have  heretofore  held  that  such  words  do  not  make 
the  bill  a  part  of  the  record  here  and  refer  to  these  cases 
for  the  reasons :  Zielinski  v.  Kemus,  46  111,  App.  596;  Rohde 
V.  Lehman,  60  111.  App.  455. 

There  is  the  less  regret  in  thus  holding,  "  a  result,  so  far 
as  appellant  is  concerned,  having  been  reached  which  is  as 
favorable  to  "  him  "  as  any^  that  can  be  expected."  North 
Chicago  S.  Ey.  Co.  v.  Cook,  43  111.  App.  634. 

The  judgment  is  affirmed, 


Seymovr  v.  Howard. 

1.  Option  Contract— Wiaf  /«,  and  What  Is  Nof.-^The  following 
contract — '  *  I  hereby  give  you  an  option  on  my  livery  business  and  sta- 
ble, rental  as  follows:  All  the  stock  as  listed  by  me,  together  with  every 
appurtenance  unlisted  that  goes  with  said  business,  and  a  ten  year  lease 
of  the  entire  premises  at  $tOO  a  month  for  five  years  first  ensuing,  and 
$125' a  month  for  the  second  period  of  five  years,  all  feed  to  be  excepted, 
and  insurance  on  the  stock.  Price  for  all  $5,500;  $3,500  cash  and  |2,000 
in  notes,  maturing  monthly,  six  per  cent  interest;  notes  to  run  from  one 
to  twelve,  to  fourteen  montlis,  all  secured  by  mortgage  on  the  stock,  and 
insurance  duly  assigned  to  me.  This  option  expires  June  1st,  1890," — 
was  held  not  to  be  an  option  contract,  within  the  meaning  of  Sec.  130 
of  the  Criminal  Code. 

2.  Option  Contracts— TFTiaf  Are. — ^The  distinction  between  an  op- 
tion to  take  or  to  deliver,  with  no  corresponding  obligation  to  deliver  or 
take,  and  a  proposal  which  may  be  withdrawn  before  acceptance,  but 
which,  not  withdrawn,  becomes  a  contract  by  acceptance,  is  recognized. 

Memorandnm. — In  the  Circuit  Court  of  Cook  County;  the  Hon.  Fran- 
cis Adams,  Judge,  presiding.  Special  counts  and  plea  of  the  general 
issue;  trial  by  jury;  verdict  and  judgment  for   defendant;   appeal  by 
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plaintiff.     Heard  in  this  court  at  the  October  term,  1898.    Reversed  and 
remanded.     Opinion  filed  February  1, 1894. 

The  statement  of  facts  is  contained  in  the  opinion  of  the 
court. 

Appellant's  Brief,  Matz  &  Fisher,  Attorneys. 

The  document  being  a  mere  offer,  and  not  a  contract,  does 
not  fall  within  Sec.  130  of  the  Criminal  Code. 

If  the  document  did  not  amount  to  a  contract,  but  was  a 
mere  proposition  for  one,  then  it  was  clearly  not  within  the 
statute.     Schneider  v.  Turner,  27  111.  App.  220,  130  111.  28. 

The  document,  though  a  mere  offer,  became  a  binding 
contract  when  it  was  accepted  within  the  limited  time,  and 
before  it  was  withdrawn. 

While  the  law  is  well  settled  that  the  offerer  who  has 
made  an  offer  that  shall  remain  open  for  a  definite  time,  has 
the  right  to  withdraw  his  offer  any  time  before  acceptance, 
the  law  is  equally  well  settled  that  should  the  offeree  ac- 
cept the  offer  before  withdrawal  and  within  the  limited 
time,  the  offer  ripens  into  a  contract.  Larmon  v.  Jordan, 
56  m.  208;  1  Parsons  on  Contracts,  481;  Boston  &  Maine 
R.  R.  V.  Bartlett,  3  Cush.  224. 

Thomas  MoEnebny,  attorney  for  appellee. 

Me,  Justice  Gart  delivered  the  opinion  of  the  Court. 

May  8,  1890,  the  appellee  gave  to  the  appellant  a  writing 

as  follows : 

"  Chicago,  May  8,  1890. 
Wm.  Seymour  : 

I  hereby  give  you  an  option  on  my  livery  business  and 
stable  rental  as  follows :  '  All  the  stock  as  listed  by  me, 
together  with  every  appurtenance  unlisted  that  goes  with 
said  business,  and  a  ten  year  lease  of  the  entire  premises  at 
$100  a  month  for  five  years  first  ensuing,  and  $125  a  month 
for  the  second  period  of  five  years,  all  feed  to  be  excepted, 
and  insurance  on  the  stock. 

"  Price  for  all,  $5,500;  $3,500  cash  and  $2,000  in  notes, 

You  LI  » 


386  Appellate  Courts  of  Illinois. 

Vol.  51.]  Seymour  v.  Howard. 

maturing  monthly,  six  per  cent  interest;  notes  to  run  from 
one  to  twelve  to  fourteen  months,  all  secured  by  mortgage 
on  the  stock,  and  insurance  duly  assigned  to  me. 

This  option  expires  June  1,  1890, 

J.  H.  Howard." 

With  it  was  a  list. 

There  was  evidence  that  before  June  1, 1890,  this  projx)sal 
to  sell  not  having  been  withdrawn,  Seymour  accepted  it,  and 
was  ready,  able,  willing,  and  offered  to  complete  the  purchase, 
but  Howard  refused,  and  this  suit  was  brought  by  Sej'^mour 
to  recover  damages  for  the  loss  of  his  bargain. 

The  question  made  by  the  parties  is  whether  the  doctrine 
of  Schneider  v.  Turner,  27  111.  App.  220,  and  cases  following 
it,  cited  in  Kerting  v.  Hilton,  No.  4980,  applies  to  this  case; 
and  to  that  question  we  have  no  hesitation  to  answer,  no. 

In  Hibbard  v.  Summers,  60  111.  App.  381,  the  familiar 
law  that  a  proposal  on  one  side,  accepted  .by  the  other 
according  to  its  terms,  constitutes  a  contract,  was  so 
familiar  that  neither  counsel  nor  court  thought  of  alluding 
to  it.  In  Schneider  v.  Turner,  both  in  this  court  and  in  the 
Supreme  Court,  130  111.  28,  the  distinction  between  an  option 
to  take  or  deliver  with  no  corresponding  obligation  to  deliver 
or  take,  and  a  proposal  which  may  be  withdrawn  before 
acceptance,  but  Avhich,  un withdrawn,  becomes  a  contract  by 
acceptance,  is  recognized.  The  law  which  is  applicable  to 
the  writing  here,  is  laid  down  in  Larmon  v.  Jordan,  56  111. 
204,  at  page  208. 

The  word  "  option  "  did  not  change  the  legal  eflfect  of  the 
instrument  as  shown  by  the  whole  body  of  it. 

No  consideration  is  necessary  for  a  proposal.  It  is  the 
beginning  of  negotiations,  which,  if  ending  in  a  bargain,  will 
then  usually  be  supported  by  a  consideration. 

Nor  was  the  appellee  concerned  in  whatever  arrangements 
the  appellant  made  with  other  people  by  w^hich  it  became 
his  interest  to  accept  the  proposal. 

The  decision  that  the  statute  makes  this  writing  void  was 
wrong.     Reversed  and  remanded. 
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GifPert  y.  McGuern,  Executrix^  etc^ 

1.  Witness  —  Husband  Not  Competent — Wlien. — A  husband  is  not 
a  competent  witness  for  his  wife  as  to  transactions  with  a  testator  when 
the  opposite  party  sues  or  defends  as  executor. 

2.  Damages — Excessive. — ^The  question  of  excessive  damages  must  be 
specially  brought  to  the  attention  of  the*  court  below,  or  it  can  not  be 
reviewed  in  the  AppeUate  Court 

Memorandum. — Assumpsit.  Appeal  from  the  Superior  Court  of  Cook 
Coimty;  the  Hon.  Theodore  Brentano,  Judge,  presiding.  Heard  in 
this  court  at  the  October  term,  1893,  and  affirmed.  Opinion  filed  Feb- 
ruary 8,  1894. 

The  statement  of  facts  is  contained  in  the  opinion  of  the 
court. 

Sylvester  G.  Abbott,  attorney  for  appellant. 
Cyrus  J.  Wood,  attorney  for  appellee. 

Mr.  Justice  Gary  delivered  the  opinion  of  the  Court. 

The  appellee,  who  is  the  executrix  of  the  last  will,  etc.,  of 
her  deceased  husband,  John  D.  McGuern,  sued  before  a  jus- 
tice of  the  peace  the  appellant,  and  her  husband,  William 
Giffert,  for  attorney  fees  in  a  chancery  suit  in  which  the 
appellant  and  her  husband  were  complainants,  though  the 
latter  was  improperly  joined,  as  it  was  a  suit  to  clear  the 
title  of  her  real  property.  That  the  deceased  was  their 
solicitor,  retained  by  them  both,  there  is  evidence  tending 
to  prove.  William  Giffert  was  not  served,  and  judgment 
was  obtained  before  the  justice  against  the  appellant  only, 
and  she  appealed  to  the  Superior  Court.  There  the  case 
was  tried  by  the  court,  and  the  only  question  of  law  now  is 
whether  William  Giffert  was  rightly  rejected  as  a  witness 
on  behalf  of  his  wife,  when  offered  by  her  to  testify  to  con- 
versations with  the  deceased. 

In  Treleaven  v.  Dixon,  119  111.  548,  it  is  held  that  a  hus- 
band is  not  a  competent  witness  for  his  wife  as  to  transac- 
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tions  with  the  testator  when  the  opposite  party  sues  or  de- 
fends as  executor.  That  decision  is  followed  in  Way  v.  Har- 
riman,  126  111.  132.  We  may  not  review  the  reasons  for  the 
decisions. 

The  services  of  the  deceased  were  proved  to  be  worth  from 
$150  to  $175 — ^payment  of  $25  was  admitted — and  the  court 
found  for  the  appellee  $125.  Checks  to  the  amount  of  $84, 
one  of  them  being  $25,  which  were  made  by  William  Giflfert, 
all  of  which  were  payable  to  and  had  been  indorsed  by  the 
deceased,  and  paid  by  the  bank,  were  put  in  evidence,  but  it 
would  seem  the  court  only  allowed  as  a  credit  the  one  for 
$25. 

The  record  nowhere  shows  whether  the  services  of  the 
deceased  were  before  or  after,  or  contemporaneous  with,  the 
giving  of  the  checks. 

The  appellant  did  not  except  to  the  finding,  and  the  mo- 
tion for  a  new  trial  is  grounded  only  on  the  rejection  of 
William  Giffert  as  a  witness,  and  that  "  the  finding  of  the 
court  is  contrary  to  the  evidence."  Had  the  finding  been 
excepted  to,  such  exception,  on  the  ground  assigned  for  a 
new  trial,  would  only  have  raised  the  question  whether  the 
finding  was  for  the  right  party;  not  whether  it  was  too 
much.  Payne  v.  McLean,  44  111.  App.  364.  Excess  must 
be  specially  brought  to  the  attention  of  the  court  below,  or 
it  can  not  be  reviewed  here.  There  is  no  error  in  the 
record. 


Barzynski  y.  Stolba. 

1.  Instructions— 3fM«<  he  Baaed  upon  the  Evidenced—An  instruction 
not  predicated  upon  the  evidence  in  the  case,  or  which  misstates  the  same, 
is  erroneous. 

Memorandum. — ^Assumpsit.  Appeal  from  the  Superior  Court  of  Cook 
County;  the  Hon.  Jonas  Hutchinson,  Judge,  presiding*  Heaitl  in  this 
court  at  the  October  term,  1893.  Reversed  and  remanded.  Opinion 
filed  February  13,  lfc94. 
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The  statement  of  the  facts  is  contained  in  the  opinion  of 
the  court. 

Alexaxdeb  Sullivan  and  E.  J.  MoAbdle,  appellant's 
attorneys. 

AsHCBAFT  &  Gordon,  attorneys  for  appellee. 

Mr.  Justice  Gary  delivered  the  opinion  op  the  Court. 

If  the  appellee  was  entitled  to  recover,  the  common  count 
for  work,  labor  and  materials,  was  all  the  count  needed. 
Geary  v.  Bangs,  37  111.  App.  301. 

The  appellant,  the  rector  of  St.  Stanislaus  Polish  Eoman 
Catholic  Church,  employed  the  appellee,  an  engraver,  to 
make  a  thousand  medals  for  a  hundredth  anniversary  occa- 
sion. 

The  inscription  contained  the  word  **  Swieca,"  which  alone 
means  candle,  but  with  dots — cedillas — under  e  and  a,  the  pro- 
nunciation of  the  word  is  changed  from  "sweitza"  to 
"  swenzo,"  and  the  meaning  is  changed  to  "  celebrate." 

The  medals  made  were  without  cedillas,  and  the  question 
of  fact  is  whether  by  neglect  of  the  appellant  in  giving,  or 
of  the  appellee  in  following,  instructions. 

For  the  appellee  the  court  gave  two  instructions  so  much 
alike  that  one  is  suflBcient,  as  follows : 

"  You  are  further  instructed  that  if  you  believe  from  the 
evidence  that  defendant  gave  plaintiff  an  order  for  medals 
and  gave  him  definite  instructions  to  what  should  be  placed 
upon  such  medals,  and  that  plaintiff  in  making  such  medals 
placed  thereon  words,  figures  and  pictures  not  embraced  in 
the  written  instructions,  and  if  you  believe  from  the  evi- 
dence that  said  medals  were  tendered  to  defendant,  and  that 
he  made  no  objections  to  such  additional  words,  figures  and 
pictures,  but  approved  of  the  same,  and  has  not  and  does  not 
make  objections  to  such  medals  on  account  thereof,  then  the 
fact,  if  it  is  the  fact,  that  such  additional  words,  figures  and 
pictures  were  placed  upon  said  medals,  would  not  prevent 
the  plaintiffs  recovering  in  this  action,  provided  he  com- 
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pleted  said  medals  according  to  the  contract  and  the  written 
instructions  as  hereinbefore  stated." 

All  of  the  evidence  in  the  case  upon  either  side,  upon  that 
point,  is  that  the  appellant  never  did  approve  the  medals, 
but  always,  and  still  at  the  trial,  objected  to,  and  refused  to 
accept,  the  medals,  because  of  the  absence  of  the  cedillas. 

There  was  no  contest  about  additions,  but  omissions;  and 
the  instructions  are  not  only  without  evidence,  but  confus- 
ing and  misleading.  Such  instructions  are  erroneous.  Espen 
V.  Roberts,  33  111.  App.  268;  Chicago  v.  Colman,  33  111.  App. 
557;  St.  Louis,  A.  &  T.  R.  R.  v.  Walker,  39  111.  App.  388. 

For  that  error  the  judgment  is  reversed  and  the  cause  re- 
manded. 
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ea  584  1.    Contracts — QenercU  Rules  of  Construction. — A  contract  is  to  be 

considered  as  an  entirety;  harmonious  significance  is,  if  possible,  to  be 
given  to  each  of  its  parts;  it  is  to  be  reviewed  and  interpreted  from  the 
standpoint  occupied  by  the  parties  when  it  was  made,  and  if  enforced  by 
the  courts,  must  not  be  unconscionable  or  unreasonable. 

2.  CJoNTRACTS — Application  of  t)ie  Rule, — Where  a  contract  provided 
that  certain  royalties  on  all  boots  and  shoes  made  on  certain  machines 
during  a  calendar  month  were  to  be  due  on  tlie  first  day  of  the  calendar 
month  next  following,  and  were  to  be  paid  within  one  month  from  that 
day,  but  if  said  royalties  due  on  the  first  day  of  any  month  should  be 
paid  on  or  before  the  fifteenth- day  of  that  month,  a  discount  of  fifty  per 
cent  from  the  royalties  specified  in  a  designated  schedule,  would  be 
granted  in  consideration  thereof,  it  loas  held  tliat  the  fifty  per  cent  of 
the  schedule  price  was  the  real  measm*e  of  the  royalties  under  the  con- 
tract. 

3.  ContkjlCT^— Rights  of  Contracting  Parties, — Parties  have  a  right 
to  make  such  contracts  as  they  see  fit,  and  courts  wiU  enforce  them,  but 
this,  like  most  general  principles,  is  tempered  in  its  application  by  other 
considerations  of  almost  equal  importance. 

4.  Contracts — Relief  from  Penalties  in  Law  Courts. — Formerly  a 
person  who  incurred  the  penalty  of  a  bond  w^as  compelled  to  resort  to  a 
court  of  equity  for  discharge  by  paying  the  damages  which  the  oblige?© 
had  suffered;  now  courts  of  law  afford  tnis  relief. 

5.  Contracts— Ligwidafed  Damages. — ^In  respect  to  undertakings  for 
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the  payment  of  liquidated  damages  for  the  doing  or  not  doing  of  certain 
things,  courts  of  law  will  take  into  consideration  the  intent  of  the  par- 
ties and  the  reasonableness  of  the  contract.  Whenever  it  appears  that 
the  stipulated  damages  are  the  subject  of  calculation  and  a<ijustment 
between  the  parties,  and  a  certain  sum  has  been  agreed  upon  and  in- 
tended as  compensation,'  and  is  in  fact  reai3onable  in  amount,  it  will  be 
allowed  as  liquidated  damages. 

6.  Contracts — Stipulated  Damages. — ^The  question  presented  to  a 
court  when  asked  to  enforce  the  payment  of  stipulated  damages  is,  is  the 
amount  reasonably  compensatory,  or  is  it  a  mere  penalty  having  no  rela- 
tion to  the  injury  actually  suffered  ?  If  tlie  amount  stipulated  violates  the 
fundamental  rule  of  compensation,  it  will  be  treated  as  a  penalty,  and 
this  without  reference  to  the  name  which  may  be  given  to  what  is  ob- 
viously nothing  but  a  penalty. 

7.  Contracts — Penalty  for  Npn- Performance. — Where  a  large  sum 
is  stipulated  to  be  on  the  non-payment  of  a  less  sum,  made  payable  by 
the  same  instrument,  the  former  is  prima  fade  a  penalty.  If  the  ques- 
tion is  to  be  determined  by  construction  of  the  instrument  alone,  it  will 
be  deemed  a  penalty. 

8.  CoinnxcTS— Interpretation  of  Doubts. — In  interpreting  a  contract 
the  court,  when  in  doubt,  will  presume  the  parties  not  to  have  meant 
the  stipulated  sum  to  be  compensation,  or  in  other  words,  will  treat  the 
sum  fixed  by  the  parties  as  a  penalty. 

9.  Contracts —  Unjust  and  Unreasonable. — The  rule  that  courts  will 
enforce  such  contracts  as  parties  see  fit  to  make  must  at  times  yield  to 
other  considerations:  courts  do  not  enforce  contracts  opposed  to  public 
X>olicy,  or  unjust  and  unconscionable. 

Hemorandnm.^— Assumpsit.  Error  to  the  Circuit  Court  of  Cook 
County;  the  Hon.  Richard  W.  Clifford,  Judge,  presiding.  Heard  in 
this  coTuI;  at  the  October  term,  1898,  and  affirmed.  Opiniou  filed  Jan- 
uary 22, 1894. 

Statement  of  the  Case. 

Plaintiff  in  error  brought  in  the  Circuit  Court  an  action 
of  assumpsit  to  recover  certain  royalties  alleged  to  be  due 
upon  a  certain  contract  by  it  made  with  the  defendant. 

Paragraph  three  of  the  contract  contains  a  schedule  of 
rents  or  royalties  to  be  paid  by  defendant  in  error  for  tlie 
use  of  the  machines. 

Paragraph  four  provides  that  defendant  in  error  shall 
keep  an  account  of  all  boots  and  shoes  manufactured  by  the 
use  of  said  machines,  and  shall  render  a  statement  thereof 
to  plaintiff  in  error. 
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Paragraph  five,  being  the  one  upon  a  construction  of 
which  this  controversy  turns,  is  as  follows : 

"  The  lessee  agrees  to  pay  unto  the  lessor,  as  rent  for  the 
machines  hereby  leased,  and  as  royalty  for  the  use  of  the 
patents  hereby  licensed,  the  rent  or  royalty  specified  in  the 
schedule  herein,  on  each  pair  of  boots  or  shoes  of  the  respect- 
ive kinds  mentioned  or  described  in  said  schedule,  made  by 
the  aid  of  said  machines,  or  any  of  them,  or  by  the  use  of' 
the  said  patents  or  any  of  them,  the  rents  and  royalties  for 
all  such  boots  and  shoes  made  as  aforesaid  during  one  calen- 
dar month,  to  be  due  and  payable  on  the  first  day  of  the 
calendar  month  next  following,  and  to' be  paid  within  one 
month  from  that  day;  but  the  lessor  hereby  agrees  that  if 
the  rents  and  royalties  due  on  the  first  day  of  any  month, 
shall  be  paid  on  or  before  the  fifteenth  day  of  that  month, 
it  will,  in  consideration  thereof,  grant  a  discount  of  fifty 
per  cent  from  the  rents  and  royalties  specified  in  the  sched- 
ule aforesaid;  and  the  lessee  further  agrees  to  pay,  while  it 
shall  retain  possession  of  the  machines  hereby  leased,  all 
taxes  thereon,  to  whomsoever  laid  or  assessed." 

Upon  the  basis  of  the  schedule  in  paragraph  three,  the 
rents  and  royalties  for  the  machines  in  use  in  the  Chicago 
factory,  during  the  month  of  September,  1891,  amounted  to 
$1,198.63,  no  part  of  which  was  paid  until  November  24, 
1891,  at  which  time  defendant  in  error  paid  to  plaintiff  in 
error  the  sum  of  $599.27,  which  sum  is  fifty  per  cent  of  the 
amount  of  the  schedule.  To  recover  the  other  fifty  per 
cent  of  the  amount  of  the  schedule  is  the  object  of  the  first 
count  in  the  declaration. 

Special  counts  based  upon  and  setting  forth  the  substance 
of  this  contract  having  been  filed,  the  defendant  demurred 
thereto,  which  demurrer  being  sustained  by  the  court,  there 
was  judgment  thereon;  to  reverse  such  judgment  this  writ 
of  error  is  prosecuted. 

Joseph  H.  Defrees,  attorney  for  plaintiff  in  error;  Al- 
D&icH,  Payne  &  Defkees,  of  counsel. 
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Brief  of  Defendant  in  Error,  Moran,  Kraus  &  Mayer, 

Attorneys. 

Courts  will  not  permit  the  parties,  by  express  stipulation, 
or  by  any  form  of  language,  however  clear  the  intent,  to  set 
it  aside;  on  the  familiar  ground,  conventics  privatorum  nmi 
potest  publico  juri  derogare,  Davis  v.  Freeman,  10  Mich. 
188;  Myer  v.  Hart,  40  Mich.  517. 

The  rule  that  parties  to  a  contract  can  not  characterize 
a  transaction  by  the  mere  use  of  terms,  is  nowhere  more 
fully  recognized  than  by  the  courts  of  this  State.  It  has 
been  applied  where  a  penalty  has  been  sought  to  be  dis- 
guised under  the  cloak  of  liquidated  damages.  Tiernan  v. 
Ilinman,  16  111.  400;  Scofield  v.  Tompkins,  95  111.  190;  Bry- 
ton  v.  Marston,  33  111.  App.  211. 

Mr.  Justice  Waterman  delivered  the  opinion  of  the 
Court. 

It  is  contended  by  the  plaintiff  that  the  contract  under 
consideration  is  to  be  construed  as  a  license  to  use  certain 
machines  upon  payment  by  a  certain  day  of  the  full  roy- 
alty mentioned  in  the  contract,  with  a  provision  that  if  the 
sum  earned  in  one  month  is  paid  at  a  fixed  period  before  the 
same  becomes  due,  then  a  deduction  of  fifty  per  cent  shall 
be  made  therefrom;  that  the  exaction  of  twice  as  much  if 
payment  is  made  on  the  first  day  of  November  as  would  be 
required  to  discharge  the  debt  if  paid  on  the  fifteenth  day 
of  October,  is  not  the  taking  or  claiming  of  a  penalty,  but 
merely  the  taking  of  the  exaot  royalty  stipulated  for. 

The  first  question  to  be  here  considered  is,  what  is  the 
proper  construction  and  meaning  of  this  contract;  that  is, 
what  did  the  parties  intend  and  mean  thereby. 

Contracts  are  to  be  considered  as  an  entiretj'^;  harmonious 
significance  is,  if  possible,  to  be  given  to  each  of  the  parts 
thereof;  they  are  to  be  viewed  and  interpreted  from  the 
standpoint  occupied  by  the  parties  when  they  were  made, 
and,  if  enforced  by  the  courts,  must  not  be  unconscionable 
and  unreasonable.  Bishop  on  Contracts,  Sees.  478  and  737- 
382,  384;  Stacey  v.  Randall,  17  111.  467;  James  v.  Morgan, 
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1  Lev.  Ill;  The  Earl  of  Chesterfield  v.  Janssen,  1  Atk.  351, 
^552;  Collins  v.  Lovelle,  44  Vt.  230;  Esliam  v.  Lamar,  10  B. 
Monroe,  43;  Jacquith  v.  Hudson,  5  Mich.  123;  1  Story's 
Eq.  Juris.,  Sec.  331,  note  6. 

It  may  be  fairly  inferred  that  the  parties  to  this  contract, 
in  making  it,  contemplated  that  at  the  full  schedule  prices 
stated  for  the  use  of  their  machines,  the  royalty  for  the 
month  of  September,  1891,  would  amount  to  over  a  thou- 
sand dollars. 

While  there  is  some  confusion,  if  not  contradicti(5n,  in  the 
contract,  as  to  when  the  amount  earned  for  that  month 
would  be  due,  we  think  that  the  conclusion  fairly  to  be 
drawn,  is,  that  such  amount  was  payable  on  the  first  day  of 
the  succeeding  November,  and  that  suit  therefor  might 
have  been  properly  brought  on  the  second  day  of  that 
month,  and  not  before. 

Did,  therefore,  these  parties  intend  and  mean  that  for  a 
])repayment  on  October  15th,  of  $1,198.63,  due  November 
1st,  a  discount  of  $599.27  should  be  made  ? 

It  is  manifest  that  no  business  man  would  make  such  a 
discount. 

If  a  debtor  should  account  for  the  disposition  of  his  assets 
by  showing  that  he  had  made  to  a  firm  in  good  credit,  such 
an  allowance  for  fifteen  days  prepayment,  the  transaction 
would  at  once  be  stamped  as  fraudulent,  and  if  it  were  gen- 
erally known  that  a  mercantile  house  in  Chicago  were  paying 
one  hundred  percent  for  fifteen  days  time  on  bills  of  five  hun- 
dred dollars,  its  credit  would  at  once  be  seriously  impaired. 

To  treat  therefore,  the  contKict  as  one  by  which  it  was 
understood  and  meant  by  the  parties  that  the  real  royalty 
stipulated  for,  was  the  full  amount  named  in  the  schedule, 
and  not  fifty  per  cent  thereof,  is  to  so  interpret  the  agree- 
ment as  to  make  it  a  most  unreasonable  instrument,  and  one 
which  the  natural  presumptions  are,  that  the  parties  did  not 
intend  to  agree  to. 

The  distinction  between  a  discount  of  fifty  per  cent  (or 
fifteen  days  prepayment,  and  one,  two  or  three  per  cent 
allowance  for  a  like  time,  is  so  obvious  as  to  need  no  dis- 
cussion. 
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It  is  true  that  taking  the  view  we  do,  that  the  true  mean- 
ing of  this  agreement  is  that  one-half  of  the  amounts  speci- 
fied in  the  schedule  is  the  real  sum  stipulated  to  be  paid, 
and  that  the  royalty  earned  for  September  became  demand- 
able  November  first,  there  is  in  the  instrument  no  provis- 
ion for  a  penalty.  Yet,  in  considering  the  construction 
plaintiff  urges  should  be  placed  upon  this  instrument,  the 
principles  governing  stipulated  damages,  as  well  as  agree- 
ments fo^  unreasonable  compensation,  are  applicable. 
Many  years  ago,  when  suit  was  brought  upon  a  contract 
to  pay  for  a  horse  a  barley  corn  a  nail,  doubling  it  for  each 
nail,  and  it  was  averred  that  there  were  thirty-two  nails  in 
his  shoes,  which  came  to  500  quarters  of  barley,  the  court 
directed  judgment  only  for  eight  pounds,  the  value  of  the 
horse.    James  V;  Morgan,  supra. 

It  is  insisted  by  the  defendant  that  the  true  sum  agreed  to 
be  paid  is  fifty  per  cent  of  the  amount  of  the  schedule,  and 
that  all  in  excess  of  this  is  a  penalty;  while  the  plainti£F  con- 
tends that  the  schedule  price  is  the  sum  intended  and  agreed 
and  that  there  is  no  penalty,  the  fifty  per  cent  mentioned 
being  purely  a  discount  for  prepayment. 

There  are  few  subjects  upon  which  there  have  been  more 
apparently  conflicting  decisions  than  on  the  subject  of 
whether  an  agreement  to  pay  or  deduct  a  fixed  sum  as  a 
compensation  for  prepayment,  or  as  damages  for  the  doing 
or  not  doing  of  certain  things,  is  to  be  considered!  as  liquidated 
damages,  an  agreed  reward,  or  as  a  penalty.  This  arises 
from  the  fact  that  in  all  this  class  of  cases  there  has  been  an 
attempt  by  courts  of  law  to  shape  their '  rulings  so  as  to, 
while  enforcing  a  legal  right,  take  into  consideration  the 
principles  by  which  a  court  of  equity  would  be  guided  in 
arriving  at  a  conclusion  in  the  same  matter. 

That  parties  have  a  right  to  make  such  contracts  as  they 
see  fit,  and  that  courts  will  enforce  them,  is  well  established; 
but  this,  like  most  general  principles,  is  tempered  in  its  ap- 
plication by  other  considerations  of  almost  equal  importance. 

Formerly,  he  who  had  incurred  the  penalty  of  his  bond 
was  compelled  to  resort  to  a  court  of  equity  for  relief  and  an 
opportunity  to  be  discharged  by  paying  all  the  damage 
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which  his  obligee  had  suffered;  now  courts  of  law  afford 
this  equitable  relief.  Kemble  v.  Farren,  6  Bing.  147;  Astley 
V.  Welden,  2  B.  &  P.  346. 

So  now,  in  respect  to  undertakings  for  the  payment  of  so- 
called  liquidated  damages  for  the  doing  or  not  doing  of  cer- 
tain things,  courts  of  law  will  talce  into  consideration  the 
intent  of  the  parties  and  the  reasonableness  of  the  contract, 
and  whenever  it  appears  that  the  stipulated  damages  were 
the  subject  of  calculation  and  adjustment  between  the  par- 
ties, and  a  certain  sum  was  agreed  upon  and  intended  as 
compensation,  and  is  in  fact  reasonable  in  amount,  such  sum 
will  be  allowed  by  the  court  as  liquidated  damages.  Union 
L.  &  E.  Co.  V.  Erie  Ey.  Co.,  37  N.  J.  L.  23-27;  Wakefield  v- 
Stedman,  12  Pick.  562;  Howes  v.  Axtel,  74  la,  400;  Wester- 
man  v.  Means,  12  Pa.  97;  Powell  v.  Burroughs,  54  Pa.  329; 
Sedgwick  on  Damages,  Sec.  405. 

Compensation  is  the  thing  which  courts  have  constantly 
in  mind  in  awarding  damages.  The  question  presented  to  a 
court  when  asked  to  enforce  the  payment  of  stipulated  dam- 
ages, is,  first,  is  the  amount  reasonably  compensatory,  or 
is  it  a  mere  penalty,  having  no  relation  to  the  injury  actually 
suffered;  if  the  amount  so  stipulated  is  such  that  it  violates 
the  fundamental  rule  of  compensation,  it  will  be  treated  as 
a  penalty,  and  this,  without  reference  to  the  name  which  may 
be  given  to  what  is  obviously  nothing  but  a  penalty.  Sedg- 
wick on  Dam.,  Sec.  407;  Scofield  v.  Tompkins,  95  111.  190; 
Bryton  v.  Marston,  33  111.  App.  211;  Mueller  v.  Klein,  27  111. 
App.  473;  Tiernan  v.  Ilinman,  16  111.  400;  Bishop  on  Con- 
tracts, Sees.  737  and  478;  Groves  v.  Groves,  1  Wash.  (Va.) 
App.  1;  Longworth  et  al.  v.  Asksen,  15  Ohio  St.  370. 

In  Sutherland  on  Damages,  Vol.  1,  p.  501,  it  is  said : 
"  Where  a  large  sum  is  stipulated  to  be  paid  on  the  non- 
payment of  a  less  sum  made  payable  by  the  same  instrument, 
the  former  is  prima  fade  a  penalty.  If  the  question  is  to 
be  determined  by  construction  of  the  instrument  alone,  it 
w^ould  be  deemed  a  penalty." 

In  the  case  of  Tiernan  v.  Ilinman,  supra^  the  Supreme 
Court  of  this  State  said:  "  Where  by  the  terms  of  a  con- 
tract a  greater  sum  of  money  is  to  be  paid,  upon  default  in 
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the  payment  of  a  lesser  sura  at  a  given  time,  both  courts  of 
law  and  equity  will  hold  the  provisions  for  the  payment  of 
the  greater  sum  to  be  a  penalty.  And  even  where  the  par- 
ties stipulate  for  the  payment  of  a  sum  certain  on  default  of 
the  performance  of  an  agreement,  such  stipulation  will  be 
treated  as  a  penalty,  if  the  damages  are  not  difficult  of 
ascertainment." 

Whether  the  damages  provided  for  were  difficult  of 
definite  ascertainment,  or  could  be  readily  calculated,  is  a 
matter  of  importance  in  determining  if  the  stipulated  sum 
is  to  be  deemed  a  penalty  or  a  reasonable  agreed  compen- 
sation.    Sedgwick  on  Damages,  Sec.  413. 

In  interpreting  the  contract,  the  court,  when  in  doubt, 
will  presume  the  parties  not  to  have  meant  the  stipulated 
sum  to  be  compensation,  or,  in  other  words,  will  treat  the 
sum  fixed  by  the  parties  as  a  penalty.  Sed.  on  Dam.  Sec. 
408;  Smith  v.  Penton,  6  B.  &  C.  216. 

The  damage  for  a  delay  in  the  payment,  as  well  as  the 
reasonable  reward  for  the  prepayment  of  money  is  easily 
ascertainable. 

Counsel  for  plaintiff  say  that  for  the  "  assumption  "  that 
the  real  indebtedness  is  the  lesser  sum,  there  is  no  ground 
beyond  the  "  seemingly  "  "  large  discount;"  that  this  **  was  a 
matter  for  the  parties  to  arrange,  and  if  fairly  done,  upon 
sufficient  consideration,  the  court  can  not  change  it."  We 
assent  to  this  statement  of  the  power  of  the  court,  but  we 
do  not  think  that  for  what,  under  counsel's  view  of  the  con- 
tract is  spoken  of  as  the  "  seemingly  large  discount,"  there 
was  sufficient  consideration. 

As  before  said,  the  rule  that  courts  will  enforce  such  con- 
tracts as  parties  see  fit  to  make,  at  times  yields  to  other  con- 
siderations; courts  do  not  enforce  contracts  that  are  opposed 
to  public  policy,  nor  those  clearly  unjust  iand  unconscionable. 
Bishop  on  Contract,  Sec.  216-473;  Jacquith  v.  lI\xdson,supra; 
2  Kent's  Com.,  266;  Eay  v.  Mackin,  100  111.  246. 

As  to  such  agreements  the  rule  is  "  Conventis  privatoruvi 
non  potest  publico  peri  derogare?^ 

As  before  stated,  the  contract  under  consideration  is  some- 
what uncertain.     Plaintiff  contends    that  the  September 
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royalty  was  payable  November  1st,  while  the  defendant  in- 
sists that  it  became,  in  the  language  of  the  agreement,  "  due 
and  payable  on  the  first  day  of  the  calendar  month  next  fol- 
lowing," viz.,  October  1st.  While  from  a  consideration  of 
the  entire  instrument,  we  are  of  the  opinion  that  such  roy- 
altv  was  not  demandable  until  November  1st,  we  find  that 
the  real  payment  stipulated  to  be  made  was  fifty  per  cent 
of  the  sum  mentioned  in  the  schedule,  and  this  we  think  is 
the  conclusion  to  which  any  intelligent  business  man  would 
come  from  reading  the  instrument. 

It  is  quite  likely  that  the  parties  did  not  understand  the 
contract  alike.  Plaintiffs  managers  may  have  thought  that 
while  the  real  sum  to  be  paid  was  fifty  per  cent  of  that  men- 
tioned in  the  schedule,  vet  if  that  earned  in  one  month  was 
not  paid  by  the  fifteenth  of  the  succeeding  month,  the  sum 
earned  and  to  be  paid  would  be  doubled. 

Plaintiff  contends  that  the  true  royalty,  that  agreed  to  be 
paid,  was  the  full  amount  of  the  schedule.  The  true  roy- 
alty was  the  sum  which,  under  the  agreement,  was  earned, 
and,  consequently,  to  be  paid. 

If  the  entire  sums  written  in  the  schedule  were  earned, 
and  consequently  the  amount  of  $1,198.63  was  due,  either 
October  or  November  1st,  then  the  agreement  to  receive,  on 
October  15,  $599.27  in  full  satisfaction  thereof,  was  absurd 
and  unreasonable. 

Compensation  is  not  only  the  thing  which,  in  respect  to 
damages,  courts  continually  bear  in  mind,  but  as  regards  con- 
tracts, it  is  only  the  compensation  earned  or  the  damage 
suffered  which  courts  will  give  judgment  for.  Can  it  be 
contended  that  if  $1,198.63  had  been  earned  October  1st,  and 
was  payable  November  1st,  there  was  any  adequate  or  rea- 
sonable consideration  for  an  agreement  to  receive,  on  Octo- 
ber 15,  $599.27  in  full  payment  ?  Or  if  for  September  only, 
$599.27  was  demandable  October  15th,  that  fifteen  days 
thereafter  that  demand  had  increased  to  $1,198.63? 

If  such  be  the  terms  of  the  agreement,  the  contract  is  one 
that  the  courts  will  not  enforce. 

We  think  that  the  Circuit  Court  arrived  at  a  correct  con- 
clusion, and  its  judgment  is  affirmed. 
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Steinfeld  t.  Taylor. 

1.  Pakties  Litigant— ro  Site  in  Their  Right  Xames.—By  whatever 
name  a  person  may  contract,  he  may,  notwitlistand  Jig,  sue  and  be  su(nI 
by  his  right  name. 

2.  PHomssoRT  Notes— Con /rr>?  of  Indorsements.— The  payee  of  a 
promiaBor^''  note,  having  the  same  in  his  possession,  is  presumeii  to  be  the 
owner  of  it  and  has  the  control  over  it.  He  raav  strike  out  indorsements 
upon  it. 

3.  Objections  to  Record — On  Rehearing. — Objections  to  the  reconi 
can  not  be  made  for  the  first  time  upon  a  petition  for  rehearing. 

Memorandnm. — Assumpsit  on  promissory  note.  Appeal  from  the 
Circuit  Court  of  Cook  County ;  tlie  Hon.  Richard  S.  Tuthill.  Judg(\ 
presiding.  Heard  in  this  court  at  the  October  term,  1893,  and  afiirmeil. 
Opinion  filed  January  11, 1894. 

The  statement  of  facts  is  contained  in  the  opinion  of  the 
court. 

Weigley,  Bulkley  &  Gray,  attornej's  for  appellant. 
J.  V.  A.  Weaver,  attorney  for  appellee, 

Mr.  Justice  Waterman  delivered  the  opinion  of  tuk 
Court. 

Appellant  brought  suit  in  his  own  name  for  a  note  reading 
as  follows : 
«$G90.  Chicago,  Nov.  15,  1892. 

Four  months  after  date  I  promise  to  pay  to  the  order  of 
Wm.  M.  Taylor  Mantel  &  Grate  Co.  six  hundred  and  ninety 
dollars,  payable  at  the  Metropolitan  National  Bank,  value 
received,  with  interest  at  6  per  cent  per  annum. 

Louis  E.  Steixfeld."' 

Indorsement  upon  said  note :  "  Pay  to  the  order  of  the 
American  Exchange  National  Bank,  Chicago. 

Wm.  M.  Taylor  Mantel  &  Grate  Co. 

Wm.  M.  Taylor,  Prop." 

Amasa  Jones  testified  that  there  was  due  for  princii)al 
and  interest  on  said  note^Tl-i.lS, 
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The  Court :  Q.  What  relationship  does  William  M.  Tay- 
lor bear  to  the  William  M.  Taylor  Mantel  &  Grate  Co.,  and 
is  he  interested  in  the  business  ? 

W  itness,  Amasa  Jones :  A.  William  M.  Taylor  is  doing 
business  under  the  name  of  William  M.  Taylor  Mantel  & 
(irate  Co.,  and  is  the  sole  proprietor  of  said  business. 

There  was  judgment  for  Wm.  M.  Taylor  from  which  ap- 
pellant appeals. 

By  whatever  name  one  may  contract,  he  may  sue  and  be 
sued  by  his  right  name. 

The  testimony  of  Amasa  Jones  showed  to  whom  the  note 
really  ran.  The  indorsement  to  the  American  National 
Bank  was  one  which  the  plaintiff,  having  the  note  in  his 
lK)ssession,  was  at  liberty  to  strike  out;  the  note  being  pay- 
able to  him  and  in  his  possession,  is  presumed  to  belong  to 
him  and  he  has  control  over  it.  Brinkley  v.  Going,  Breese, 
366;  Porter  v.  Cushman,  19  111.  574;  Best  v.  Nokomis  Nat. 
Bank,  76  111.  610;  Curtis  v.  Martin,  20  111.  557;  Daniel  on 
Neg.  Instruments,  Vol.  456,  638,  662. 

The  judgment  of  the  Circuit  Court  is  affirmed. 

Mr.  Justice  Gaby  on  petition  for  rehearing. 

October  18, 1893,  the  appellant  filed  his  abstract  and  brief. 
November  14, 1893,  the  appellant  and  appellee  stipulated  for 
twenty  days  tim^  to  file  additional  record.    November  28, 

1893,  the  appellee  filed  the  additional  record.     December  5, 

1894,  appellee  filed  an  abstract  of  that  record  and  his  briefs. 
December  13,  1893,  the  case  was  taken  on  the  call  on  the 
briefs,  with  nothing  to  call  the  attention  of  the  court  that 
any  objection  could  be  make  to  any  part  of  the  record. 

On  this  petition,  for  the  first  time,  the  objection  is  made 
that  the  additional  record  is  by  an  unwarranted  amendment 
of  the  bill  of  exceptions.  That  objection  comes  too  late. 
Booth  V.  Koehler,  51  lU.  App.  370,  applies  in  principle. 
Petition  denied. 
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Samuel  B.  Foster  t.  Edwin  Wynn. 

1.  Brokers — When  Entitled  to  Commission. — A  real  estate  broker, 
before  he  is  entitled  to  commissions,  must  furnish  a  purchaser  who  is 
ready,  willing  and  able  to  complete  the  purchase  on  the  terms  proposed. 
If  the  vendor  accepts  the  purchaser  and  enters  into  a  valid  contract  with 
him  or  cancels  the  contract  and  releases  the  purchaser,  the  commission  is 
earned. 

Memorandnm. — Assumpsit  for  broker's  commissions.  Appeal  from 
the  Circuit  Court  of  Cook  County;  the  Hon.  Samuel  P.  McConnell, 
Judge,  presiding.  Heard  in  this  court  at  the  October  term,  1898,  and 
affirmed.    Opinion  filed  February  13,  1894. 

Statement  of  the  Case. 

In  December,  1889,  appellant  asked  appellee,  a  real  estate 
broker,  to  sell  for  him  a  lot  on  Ashland  boulevard,  in  the 
city  of  Chicago.  Appellee  submitted  the  property  to  Henry 
W.  Caldwell,  who  offered  $225  a  foot,  and  agreed  to  assume 
two  boulevard  assessments.  Appellee  then  communicated 
the  proposition  to  Foster,  the  appellant,  who  accepted  it, 
whereupon  a  written  contract  in  the  usual  form  was  signed 
by  the  parties,  Caldwell  and  Foster,  and  delivered  to  appellee 
together  with  $250  earnest  money,  to  be  held  in  escrow. 
An  abstract  of  title  was  also  furnished  by  Foster  and  given 
by  appellee  to  Mr.  Caldwell's  attorney  to  examine.  Objec- 
tions were  raised  to  the  title,  and  as  a  result  of  various  con- 
sultations in  reference  to  the  defects,  the  contract  was  can- 
celed and  the  deal  declared  oflF.  Appellee  was  not  present 
when  the  contract  was  canceled;  never  urged  or  consented 
to  it,  and  took  no  part  in  the  conversations  regarding  the 
title.  The  purchaser  was  ready  and  willing  and  able  to  per- 
form his  contract,  and  never  refused  to  do  so.  Appellee 
claimed  the  commissions  after  negotiations  were  declared 
oflf,  which  Foster  refused  to  pay.  Suit  was  brought  to 
recover  the  commission,  jury  waived,  and  the  cause  being 
submitted  to  the  court,  judgment  was  entered  against  Fos- 
ter for  $14:0.60.  From  that  judgment  Foster  appeals  to  this 
court. 

Vol.  LI  26 
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Samuel  B.  Fosteb,  attorney  for  appellant. 

Penob  &  Carpenter,  attorneys  for  appellee. 

Mr.  Justice  Waterman  deuyered  the  opinion  op  the 
Court. 

This  was  an  action  by  an  agent  to  recover  commissions 
on  a  sale  of  real  estate. 

Appellee  being  employed  by  appellant  sold  the  latter's 
property  to  one  Caldwell.  The  contract  was  brought  to, 
approved,  and,  it  would  seem,  signed  by  him. 

Caldwell  afterward  made  objection  to  the  title — objection 
said  by  appellant  to  have  been  frivolous.  It  is  quite  evident 
that  Caldwell  did  wish  to  be  released  from  his  contract,  and 
appellant,  without  consultation  with  appellee,  released  him. 
Caldwell  was  evidently  able  to  perform  his  bargain,  and, 
quite  likely  would  have  done  so  had  not  appellant  released 
him. 

If  Caldwell  had  without  release  from,  or  fault  of  appel- 
lant, refused  to  complete  the  purchase,  a  different  question 
as  to  the  right  to  commissions  would  have  been  presented. 
Blankenship  v.  Ryerson,  50  Ala.  426;  Gilchrist  v.  Clarke,  8 
S.  W.  Eep.  672. 

Caldwell  could  not,  by  his  statement  when  he  was  released 
from  his  bargain,  that  "  no  commissions  would  be  charged," 
bind  appellee,  who  had  nothing  to  do  with  and  was  not  pres- 
ent when  the  release  was  given. 

By  the  unconditional  release  of  Caldwell  the  money  he 
had  deposited  was  released  from  any  claim  thereon  appel- 
lant had  before  then  had.  Appellant  at  once  ordered  ap- 
pellee to  surrender  the  earnest  money  to  Caldwell. 

The  disputed  and  disputable  questions  of  fact  must  be,  by 
this  court,  presumed  to  have  been  found  in  favor  of  appellee. 

The  jury  have  failed  to  find  that  appellee  was  guilty  of 
any  improper  conduct,  and  they  have  found  that  he  was 
authorized  to  and  did  make  a  sale  of  appellant's  property  to 
one  able,  willing  and  ready  to  buy;  the  judgment  must  there- 
fore be  aflBrmed.  Carter  v.  Webster,  79  111.  435;  McConaughy 
V.  Mahannah,  28  111.  App.  169;  Adams  v.  Decker,  34  111. 
App.  17. 
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Schillo  y.  Anderson* 

1.  Appeal — Interlocutory  Order— Injunction, — Sec.  24,  Ch.  69,  R.  S., 
permits  an  appeal  from  an  order  granting  an  injunction  only  when  such 
appeal  la  taken  within  thirty  days  from  the  ontry  of  such  order,  and  is 
perfected  in  said  Appellate  Court  within  sixty  days  from  the  entry  of 
such  order  or  decree. 

Memorandam. — Appeal  from  an  interlocutory  order,  etc.,  entered  by 
the  Circuit  Court  of  Cook  County;  the  Hon.  Thomas  G.  Windes,  Judge, 
presiding.  Heard  in  this  court  at  the  October  term,  1893,  and  appeal 
dismissed.     Opinion  filed  November  9, 1898. 

The  statement  of  facts  is  contained  in  the  opinion  of  the 
court. 

Arnold  Tripp,  attorney  for  appellant. 

Mr.  Presiding  Justice  Shepard  delivered  the  opinion  op 
THE  Court. 

This  is  an  appeal  from  an  interlocutory  order  of  injunc- 
tion. The  statute  permits  an  appeal  from  such  an  order 
only  "  when  such  appeal  is  taken  within  thirty  days  from 
the  entry  of  such  interlocutory  order  or  decree,  and  is  per- 
fected in  said  Appellate  Court  within  sixty  days  from  the 
entry  of  such  order  or  decree."  Chap.  69,  Eev.  Stat.,  Sec. 
24. 

The  order  of  injunction  was  on  July  17,  1893.  The 
transcript  of  the  record  of  the  Circuit  Court  was  not  filed 
here  until  September  25,  1893,  which  was  more  than  sixty 
days  from  the  date  of  the  order. 

The  objection  goes  to  the  jurisdiction  of  this  court,  and 
must  be  raised  by  this  court.  An  appeal  is  not  perfected 
In  this  court  until  the  transcript  is  filed  here. 

The  appeal  must  be  dismissed. 


61 '  403 
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(157.  361 ' 


Illinois  Central  B.  B.  Co.  t.  Gilbert. 

1.  Instructions — Error,  Cured  by  Remittitur. — ^An  error  in  an  in- 
struction may  in  some  cases  be  cured  by  a  remittitur.  So  where  an 
instruction  informed  the  jury  that  they  should  not  find,  etc.,  exceeding 
the  amount  named  in  the  ad  damnum,  and  the  jury  having  returned 
a  verdict  for  the  full  amount  of  the  ad  damnum,  the  error  was  cured  by , 
a  remittitur  of  one  half  of  the  amount. 

2.  Measure  of  Damages— in  Case  of  Death  front  Negligent  -4c/.— The 
jury  may  assess  such  damages  as  will  be  a  just  and  fair  compensation 
for  the  pecuniary  loss  suffered  by  the  next  of  kin  from  the  death  of  the 
deceased,  and  in  so  doing  they  may  take  into  consideration  every  rea- 
sonable expectation  the  survivors  may  have  had  of  pecuniary  benefit  or 
advantage  from  the  continuance  of  his  life. 

Memorandnm. — Action  for  damages.  Death  from  negligent  act. 
Appeal  from  the  Superior  Court  of  Cook  County;  the  Hon.  Jonas  Hutch- 
inson, Judge,  presiding.  Heard  in  this  court  at  the  October  term,  1893, 
and  affirmed.    Opinion  filed  February  1, 1894. 

The  statement  of  faots  is  contained  in  the  opinion  of  the 
court. 

C.  V.  GwiN,  attorney  for  appellant;  James  Fentress,  of 
counsel. 

Walker  &  Eddy,  attorneys  for  appellee. 

Mb.  Justice  Waterman  delivered  the  opinion  of  the 
Court. 

Charles  F.  Gilbert  was  employed  by  appellant  to  work  at 
its  repair  shops  at  27th  street,  Chicago.  It  was  his  duty  to 
obey  the  orders  of  the  foreman  at  that  place.  Upon  the 
day  he  was  killed,  he  was  engaged  in  rolling  car  wheels 
across  the  six  tracks  of  the  company  at  that  point.  A  se- 
vere storm  was  blowing  from  the  northwest,  the  snow  fly- 
ing so  thick  that  one  could  see  but  a  little  ways,  such  a 
morning  that  one  instinctively,  if  not  necessarily,  turns  his 
face  away  from  the  storm,  to  avoid  being  blinded  by  it. 
The  deceased  had  assisted  in  rolling  car  wheels  across  the 
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tracks  which  ran  north  and  south,  and  when  returning  to 
the  shop,  walking  in  a  southeasterly  direction,  was  struck 
by  an  engine,  backing  toward  the  south.  From  150  to  200 
men  were  engaged  that  morning  in  rolling  wheels  across 
the  tracks.  Trains  passed  over  these  tracks  at  frequent 
intervals. 

The  train  which  struck  the  deceased  was  pulling  seven  or 
eight  cars,  and  going  at  about  nine  miles  per  hour.  It 
pushed  him  along  for  some  sixty  feet  before  it  passed  over 
him,  and  then  went  about  twenty  feet  before  it  stopped. 

There  was  evidence  tending  to  show  that  the  bell  of  the 
engine  was  rung  ere  the  deceased  was  hurt,  and  while  there 
was  evidence  tending  to  show  that  no  such  warning  signal 
was  given,  the  preponderance  of  the  evidence  seems  to  indi- 
cate that  the  bell  was  so  rung.  It  substantially  appeared 
that  no  lookout  was  stationed  to  keep  watch  of  approaching 
engines,  that  the  engine  which  ran  over  the  deceased  was 
an  old  one,  having  no  brake,  and  was  stopped  by  reversing; 
that  the  danger  to  the  deceased  was  perceived  by  appel- 
lant's foreman  and  others,  who  hallooed  as  loud  as  thev 
could,  but  failed  to  attract  the  attention  of  the  deceased; 
that  no  one  on  the  engine  saw  the  deceased  until  after  lie 
had  been  run  over,  and  that  the  foreman  upon  that  morn- 
ing warned  all  the  men  to  look  out  for  passing  trains. 

The  jury  returned  a  verdict  of  $5,000  for  the  plaintiff;  upon 
the  suggestion  of  the  court,  $2,500  was  remitted  from  this, 
and  judgment  was  entered  for  the  remainder. 

The  deceased  was  seventeen  years  old,  and  earning  $1.30 
per  day.  He  left,  surviving  him,  his  father  and  mother, 
three  sisters  and  one  brother. 

We  think  that  the  jury  were  warranted  in  finding  appel- 
lant guilty  of  negligence. 

It  knew  that  150  of  its  employes  were  engaged  in  work 
requiring  them  to  cross  these  tracks;  that  there  blew  from 
the  northwest  a  blinding  snowstorm;  that  trains  passed  this 
point  at  frequent  intervals.  Something  more  than  the  usual 
warning  given  by  an  approaching  engine  was  due  to  these 
men  on  this  occasion. 
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The  danger  of  that  morning  was  not  one  of  the  ordinary 
perils  incident  to  the  employment  of  deceased.  The  danger 
was  extraordinary,  unusual,  and  the  care  required  of  appel- 
lant was  such  as  the  circumstances  demanded. 

What  constitutes  negligence  depends  almost  altogether 
upon  the  circumstances  of  the  occasion.  Nor  do  we  think 
it  can  be  conclusively  said  that  the  deceased  failed  to  exer- 
cise  ordinary  care.  It  is  very  difficult  to  say  what  ordinary 
care  upon  so  extraordinary  an  occasion  would  be. 

It  is  urged  that  the  court  erred  in  giving  the  following 
instruction : 

'^  If  you  find  from  the  evidence  that  the  defendant  is 
guilty  of  the  negligence  charged  in  the  plaintiffs  declara- 
tion, and  that  the  same  resulted  in  the  death  of  Charles  F. 
(rilbert,  then  the  plaintiff  is  entitled  to  recover  in  this  action 
for  the  benefit  of  the  next  of  kin  of  said  deceased,  such  dam- 
ages as  the  jur}''  may  deem  from  the  evidence  and  proves  a 
fair  and  just  compensation  for  whatever  pecuniary  damage, 
if  any,  the  evidence  shows  said  next  of  kin  have  sustained 
by  reason  of  said  death,  not  exceeding  $5,000." 

Such  an  instruction,  omitting  the  words  '^  five  thousand 
dollars,*'  was  approved  in  C,  M.  &  St.  P.  R.  R  Co.  v.  Dowd, 
115  111.  659,  and  an  instruction  in  substantially  the  words 
of  the  one  given  in  this  case  was  approved  in  C,  B.  &  Q.  R. 
R.  Co.  V.  Pavne,  59  111.  534. 

The  concluding  words,  "  not  exceeding  five  thousand  dol- 
lars,*' have  been  disapproved  by  this  and  the  Supreme  Court, 
among  other  cases,  in  C,  R.  I.  &  P.  R.   R.  Co.  v.  Austin, 
Admx.,  69  lU.  426,  and  Village  of  Warren  v.  Wright,  3 
Brad.  602. 

The  error  in  this  regard  was  cured  by  the  remittitur  from 
the  verdict  of  $2,500. 

If,  in  estimating  the  plain tiff*s  damages,  only  the  wages  the 
deceased  would,  at  the  rate  he  was  being  paid,  have  earned 
prior  to  his  becoming  twenty-one  years  of  age,  deducting 
therefrom  the  cost  of  his  board  and  clothes,  was  to  be  con- 
sidered, the  judgment  would  be  far  too  large  a  suul 

This  court  in  Andrews  v.  Boidecker,  17  Brad.  213,  a  case 
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similar  to  this,  said :  ^^  The  jury  may  assess  such  dam- 
ages as  will  be  a  just  and  fair  compensation  for  the  pecuniary 
loss  suffered  by  the  next  of  kin,  from  the  death  of  the  de- 
ceased, and  in  so  doing  they  may  take  into  consideration 
every  reasonable  expectation  the  survivors  may  have  had  of 
pecuniary  benefit  or  advantage  from  the  continuance  of  his 
life."    See  also  Andrews  v.  Boidecker,  27  111.  App.  30. 

It  has  been  repeatedly  held  that  the  jury  may  make  their 
estimate  of  the  pecuniary  loss  sustained  from  the  facts 
proved,  connecting  them  with  their  own  experience  and 
knowledge.  C.  &  A.  R.  B,  Co.  v.  Shannon,  Admr.,  43  111. 
338;  The  City  of  Chicago  v.  Mayor,  18  111.  349. 

We  do  not  think  that,  under  the  rule  existing  in  this  State 
for  estimating  damages  in  such  a  case  as  this,  the  amount 
awarded  can  be  here  said  to  be  excessive,  and  we  regard  the 
verdict  of  guilty  as  one  which  the  jury  were  warranted  by 
the  evidence  in  arriving  at. 

We  find  no  error  requiring  a  reversal  of  the  judgment  in 
this  case,  and  it  is  affirmed. 

Mr.  Justice  Gary. 

I  can  concur  in  the  result  in  this  case  only  upon  the  ground , 
that  if  the  works  of  a  railway  are  so  arranged  as  that  young 
employes,  hardly  more  than  boys,  inexperienced  and  by 
nature  somewhat  heedless,  are  exposed  to  great  and  unnec- 
essary peril  of  limb  and  life,  there  is,  in  the  comparison  of 
negligence  or  carelessness,  a  very  great  preponderance 
against  the  railway  when  injury  happens. 
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Dunderdale  v.  The  Westinghonse  Electric,  etc.,  Co.     !  ti^ 


1.  Execution— Itef Mm  No  Property  Found— Creditor's  Bills  and 
Cfamishee  iVooeM.— The  statute  relative  to  the  filing  of  creditors*  bills  and 
that  concerning  the  issue  of  garnishee  process  upon  the  return  of  an  ex- 
ecution "No  property  found,''  are  so  similar  that  the  rule  ajB  to  the 
return  of  execution  in  one  case  is  to  be  applied  to  the  other. 
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2.  Garnishee  Proceedings— JFxect/f  ion  Returned  hy  Order  of  Plaint- 
iff. — ^The  return  of  an  execution  by  order  of  the  plaintiff's  attorney,  un- 
Batisfied,  will  not  sustain  garnishee  proceedings. 

3.  Garnishes  Proceedinqs — Duty  of  Garnishee  to  See  That  Proceed- 
ings are  Regular. — It  is  the  business  of  the  garnishee  to  see  that  the 
proceedings  are  such  that  a  judgment  against  him  will  be  binding  upon 
his  creditor. 

Memorandnm. — Garnishment  Appeal  from  an  order  quashing  a 
writ  entered  by  the  Superior  Court  of  Cook  County;  the  Hon.  Jonas 
Hctchinson,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1898,  and  affirmed.    Opinion  filed  January  11,  18^. 

The  statement  of  facts  is  contained  in  the  opinion  of  the 
court. 

Appellant's  Brief,  F.  J.  Griffen,  Attorney. 

The  statutory  return  of  the  sheriff  "  No  property  found  " 
on  fieri  facias^  even  though  by  direction  of  plaintiffs  at- 
torneys, is  sufficient  to  base  garnishment  proceeding  upon. 
Starr  &  Curtis,  Chap.  62,  Sec.  1. 

Appbllbe's  Brief,  Weigley,  Bulkley  &  Gray,  Attorneys. 

The  writ  was  properly  quashed  for  want  of  jurisdiction. 
Chanute  v.  Martin,  25  lU.  63;  Mich.  Cen.  Ky.  Co.  v.  Koehane, 
31  111:  144. 

Mr.  Justice  Waterman  delivered  the  opinion  of  the 
Court. 

This  was  a  proceeding  by  way  of  garnishment,  based  upon 
a  judgment  against  appellant,  on  which  an  execution  was 
issued,  and  on  the  same  day  was,  by  order  of  the  attorney  of 
the  plaintiff  indorsed  thereon,  returned  "  no  property  found 
and  no  part  satisfied." 

We  regard  the  statute  relative  to  the  filing  of  creditors' 
bills  and  that  concerning  the  issue  of  garnishee  process  upon 
the  return  of  an  execution  "  No  property  found,"  as  so 
similar  that  the  rule  as  to  the  return  of  execution  in  one  case 
is  to  be  applied  to  the  other. 

We  have  already  held  that  the  return  of  an  execution,  by 
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order  of  plaintiff's  attorney,  unsatisfied,  will  not  authorize 
the  filing  of  a  creditor's  bill.  Scheubert  v.  Honel,  50  111. 
App.  597. 

Following  the  principle  of  that  case  we  can  not  sustain 
the  garnishee  proceeding  instituted  in  this  case,  based  as  it 
was  upon  a  return  made  in  obedience  to  an  order  of  the 
attorney  of  the  plaintiff  in  the  execution. 

In  Chanute  et  al.  v.  Martin,  25  111.  63,  the  court,  in  speaking 
of  a  garnishee  proceeding  based  upon  a  return  of  "  No  prop- 
erty found,"  said :  "  It  was  only  intended  to  be  allowed 
when  there  is  no  property  subject  to  execution  or  when  it 
can  not  be  found  by  reasonable  efforts  of  the  officer  and  the 
plaintiff  in  execution." 

In  Mich.  Central  R.  R.  Co.,  Garnishee,  v.  Keohane,  31  111. 
144,  a  return  of  an  execution  after  demand  made,  "  No  part 
satisfied,  by  order  of  plaintiff's  attorney,"  with  the  statutory 
affidavit,  was  held  insufficient  to  warrant  the  issue  of  gar- 
nishee process. 

In  the  present  case  it  does  not  appear  that  any  demand 
was  ever  made  of  the  execution  debtor  or  any  effort  had  to 
find  property. 

It  was  immaterial  whether  the  attention  of  the  court  was 
called  to  the  nature  of  the  return  of  the  execution  by  motion 
or  by  an  answer.  It  is  the  business  of  the  garnishee  to  see 
that  the  proceedings  are  such  that  a  judgment  against  him 
will  be  binding  upon  his  creditor.  Pierce  v.  Wade,  19  Brad. 
185;  Dennison  v.  Blumenthal,  37  111.  App.  385. 

The  order  of  the  Superior  Court  quashing  the  garnishee 
writ  and  discharging  the  garnishee  is  affirmed. 


Kerfoot^  Hutchinson,  Gage,  McNally,  Henrotin,  Davis, 
and  Lawson  v.  The  People,  etc.,  ex  rel.  Clingman, 

1.  Injunction— 06«<n«cfion  of  Public  Right— Special  Inpiry.-^lt  is 
only  where  an  obstruction  of  a  public  right  is  such  that  a  special  injury  has 
been  done,  that  an  individual  can  maintain  an  action  for  a  violation  of 
such  right.    In  such  case  the  special  injury  is  the  gist  of  the  action. 
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2.  Injunctions — Public  2>^/ury. —Bilb  to  reBtrain  the  doing  of  that 
which  is  merely  a  public  injury  and  in  respect  to  which  the  complainant 
has  suffered  no  wrong  or  injury  not  common  to  the  community,  must 
be  brought  by  the  attorney-general  as  the  representative  of  the  public. 

2.  Injunctions — Must  be  Respected, — An  injunction,  however  errone- 
ously issued,  must  be  respected;  the  fact  that  it  has  be^i  granted  erro- 
neously, affords  no  justification  or  excuse  for  its  violation. 

4.  Court  of  Chancery -~t/tirisdic^tbn~-fibti7  Obtained,— A  court  of 
chancery  can  obtain  jurisdiction  only  by  the  filing  of  written  pleadings, 
and  the  extent  of  the  jurisdiction  is  determined  by  the  contents  of  the 
pleadings. 

5.  Injunctions — Issued  Without  Jurisdiction, — A  person  can  not  be 
punislied  for  disobeying  an  injunction  which  the  court  allowing  it  had 
no  jurisdiction  to  issue, 

Mcmoraiid am.  — Injunction.  Appeal  from  the  Superior  Court  of  Cook 
County;  the  Hon.  Pmup  Stein,  Judge,  presiding.  Heard  in  this  court 
at  the  October  term,  1803,  and  reversed.    Opinion  filed  February  1,  1894. 

The  statement  of  facts  is  contained  in  the  opinion  of  the 
court. 

Walker  &  Eddt,  attorneys  for  appellants. 
David  Fales,  attorney  for  Victor  F.  Lawson. 

Sidney  Smfth,  attorney  for  Geo.  R,  Davis. 

Mr.  Justick  Waterman  delivered  the  opinion  of  the 
Court. 

In  most  respects  the  questions  presented  by  each  of  the 
cases  are  the  same. 

The  bill  under  which  the  orders  appealed  from  were  made 
was  fileil  by  Charles  W.  Clingman  as  a  citizen,  resident  and 
taxpayer,  of  the  county  of  Cook,  in  the  State  of  lUinois, 
and  a  stockholder  of  the  World's  Columbian  Exposition.  It 
charges  that  on  Sunday,  May  7,  1893,  "  complainant  pre- 
senteil  himself  at  the  gates  of  the  exposition  and  presented 
an  admission  ticket,  and  was  refused  admission;  that  the 
South  Park  Commissioners  and  said  World's  Columbian 
Exposition  Company  by  its  directors,  have  agreed  to  close 
the  whole  or  part  of  the  said  land  the  first  day  of  the 
week,  commonh'  called  Sunday,  and  prevent  the  admission 
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and  recreation  to  the  public  of  said  lands  and  premises;  where- 
fore complainant  charges  that  said  action  is  a  great  preju- 
dice to  him  as  a  stockholder  and  to  other  stockholders. 

Complainant  refers  to  the  act  of  the  legislature  of  Illinois, 
providing  for  the  location  and  maintenance  of  a  park  for  the 
towns  of  South  Chicago,  Hyde  Park  and  Lake,  approved 
February  24,  1869,  and  avers  that  the  South  Park  Commis- 
sioners, by  the  terms  of  the  original  act,  hold  the  title  to 
said  premises  as  a  public  park,  for  the  recreation,  health  and 
benefit  of  the  public,  and  free  to  all  persons  forever,  subject 
to  such  rules  and  regulations  as  from  time  to  time  shall  be 
adopted  by  such  conuaissioners. 

The  bill  sets  forth  that  complainant  is  informed  that  the 
South  Park  Commissioners  have  attempted  to  make  a  pre- 
tended lease  of  said  property  to  said  World's  Columbian 
Exposition,  a  corporation,  and  charges  that  neither  the  park 
commissioners  nor  the  exposition  company  have  any  right 
or  authority  to  make  any  rule  or  regulation  contrary  to  the 
original  act,  under  and  by  virtue  of  which  the  people  pur- 
cliased  and  became  possessed  of  said  premises,  and  that  the 
legislature  has  no  power  or  right  to  change  or  modify  the 
right  of  the  people  to  use  and  occupy  said  premises  for 
health  and  recreation  forever. 

The  bill  further  charges  that  the  directors  of  said  exposi- 
tion, pretending  to  be  guided  by  an  act  of  Congress,  have 
decided  to  open  a  part  of  the  premises  in  question,  and  to 
close  a  part,  that  is  to  say,  certain  buildings  which  contain 
exhibits  of  great  interest  to  the  people  and  of  great  benefit 
to  stockholders  of  the  exposition.  And  complainant  charges 
that  the  act  of  Congress,  providing  for  the  closing  of  the 
fair  is  wholly  unconstitutional  and  void.  The  bill  sets  forth 
Art.  8,  Sec.  3,  of  the  Constitution  of  the  State  of  Illinois, 
providing  for  freedom  of  religious  worship  and  convictions, 
and  charges  that  the  act  of  Congress  conflicts  therewith. 

The  bill  further  charges  that  as  a  taxpayer  and  citizen, 
complainant  has  contributed,  by  way  of  taxes,  large  sums  of 
money  toward  the  establishment  and  maintenance  of  said 
World's  Columbian  Exposition,  and  that  it  is  impossible  for 
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himself  and  others  interested  to  attend  said  exposition  except 
on  Sunday,  except  at  great  loss  and  damage  to  themselves; 
and  the  bill  concludes  as  follows : 

"  Forasmuch,  therefore,  as  your  orators  are  without  relief , 
save  in  a  court  of  equity,  and  to  the  end  that  the  said 
AVorld's  Columbian  Exposition,  1893,  a  corporation,  etc.,  II. 
N.  Iliginbotham,  President,  the  Board  of  Directors  of  the 
said  corporation  and  the  Board  of  South  Park  Commission- 
ers, who  are  made  parties  defendant  to  this  bill,  may  be 
required  to  make  answer  to  the  same,  but  not  under  oath, 
the  answer  under  oath  being  hereby  expressly  waived, 
your  orators  further  pray  that  a  temporary  injunction  be 
granted  unto  your  orators,  restraining  the  said  defendant, 
their  attorneys,  agents,  employes  or  servants,  from  closing  up 
the  said  South  Park,  now  temporarily  used  by  the  said 
World's  (/olumbian  Exposition,  1893,  or  refusing  to  give 
access  to  the  same,  or  any  part  thereof,  to  any  person  on  said 
first  day  of  the  week,  commonly  called  Sunday,  and  that 
upon  a  final  hearing  hereof  that  the  said  temporary  injunction 
may  be  made  permanent,  and  your  orators  pray-  for  such 
other  and  further  relief  in  the  premises  as  equity  may 
require,  and  to  your  honors  shall  seem  meet." 

Thereupon  an  injunction  was  issued,  the  mandatory  part 
of  the  orcler  being  as  follows : 

"  We,  therefore,  in  consideration  thereof,  and  of  the  partic- 
ular matters  in  said  bill  set  forth,  do  strictly  command  you, 
the  said  above  named  defendant,  the  World's  Columbian 
Exposition  and  the  persons  before  mentioned,  and  each  and 
every  of  you,  that  you  do  absolutely  desist  and  refrain  from 
closing  up  the  South  Park  now  temporarily  used  by  the 
World's  Columbian  Exposition,  1893,  or  refusing  to  give  ac- 
cess to  the  same,  or  any  part  thereof,  to  any  person  on  the 
first  day  of  the  week,  commonly  called  Sunday,  until  this 
honorable  court,  in  chancery  sitting,  shall  make  other  order 
to  the  contrary.  Hereof  fail  not,  under  penalty  of  what  the 
law  directs." 

About  a  month  thereafter,  at  the  instance  of  the  com- 
plainant, upon  affidavits  filed  by  him,  a  rule  to  show  cause 
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why  they  should  not  be  attached  for  contempt  for  violating 
the  injunction  was  issued,  directed  to  appellants  and  others. 

Appellants  each  answered,  disclaiming  that  in  anything 
they  had  done  they  had  any  intention  to  violate  the  order 
of  court,  and  set  forth,  inter  dl/la^  that  they  had  not  since  the 
issuance  of  the  injunction,  ordered  the  gates  closed  on  Sun- 
day, but  an  order  directing  them  to  be  open  on  that  day  had 
been  rescinded. 

The  complainant,  Clingman,  filed  a  special  replication  to 
these  answers,  which  replication  appellants  asked  to  have 
stricken  from  the  files;  this  motion  the  court  denied. 

The  court,  upon  the  several  answers  aAd  complainant's  re- 
ply thereto,  affidavits  in  support  of  the  rule,  proofs  and  evi- 
dence submitted  by  the  parties  and  as  recited  in  the  orders 
imposing  penalties,  from  the  admission  in  open  court  of  the 
counsel  for  the  respective  parties,  found  appellants  had  vio- 
lated said  injunction  and  were  guilty  of  contempt,  and 
imposed  a  fine  of  $1,000  upon  each  of  appellants  Wm.  D. 
Kerfoot,  Charles  L.  Hutchinson,  Lyman  J.  Gage,  Andrew  Mc- 
Nally  and  Charles  Henrotin;  a  tine  of  $250  upon  appellant 
George  R.  Davis,  and  a  fine  of  $100  upon  appellant  Victor 
F.  Lawson. 

The  biU  shows  no  injury,  present  or  prospective,  to  the 
complainant  as  a  taxpayer;  it  is  not  alleged  that  anything 
is  about  to  be  done  by  which  the  rights  of  complainant  as  a 
taxpayer  will  be  affected,  nor  does  the  bill  present  any 
grievance  suffered  or  threatened  by  complainant  as  a  stock- 
holder in  the  World's  Columbian  Exposition. 

It  is  not  shown  that  the  exposition  stockholders  have  any 
right  of  entrance  to  the  South  Park  or  the  exposition  grounds 
on  Sunday,  or  will  be  injured  if  the  grounds  be  closed  upon 
that  day. 

Nothing  appears  in  the  bill  to  show  that  the  complainant, 
as  a  citizen  and  resident  of  Cook  county,  has  any  interest  or 
right  in  the  premises,  or  will  suffer  any  injury  from  the 
threatened  closing  of  the  gates  on  Sunday,  not  common  to 
each  of  the  public.  It  is  only  where  an  obstruction  of  a 
public  right  is  such  that  a  special  injury  to  one  or  more  per- 
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sons  has  been  done,  that  individoals  may  maintain  actions 
for  violation  of  snch  right,  and  in  snch  case  the  special  in- 
jury is  the  gist  of  the  action. 

If  the  complainant  could  maintain  this  bill,  then  each  one 
of  the  millions  who  compose  the  public  could  maintain  sim- 
ilar bills,  and  not  only  might  the  defendants  be  vexed  with 
innumerable  suits,  but  an  adjudication  in  one  case  would  not 
conclude  the  complainant  in  another.  Nor  could  the  defend* 
ants  set  up  a  successful  defense  they  had  made  to  the  suit  of 
A,  as  a  bar  to  the  similar  suit  of  B. 

In  the  case  at  bar,  one  Charles  Howard,  filed  an  interven- 
ing petition  asking  that  the  directors  of  the  exposition 
company  be  enjoined  from  opening  the  gates  on  Sunday. 

It  is  manifest  that  neither  the  complainant  nor  the  inter- 
venor,  Charles  Howard,  could  bv  anv  suit  bv  them  or  either 
of  thom  instituted,  conclude  the  rights  of  the  public,  because 
neither  did  or  could  represent  the  public;  and  by  no  possi- 
bility could  a  final  decree  in  a  suit  instituted  by  Clingman 
or  Howard  have  concluded  the  rights  of  any  person,  save 
those  parties  to  the  suit. 

If  the  complainant  had  succeeded  in  obtaining  a  decree 
that  the  gates  should  be  kept  open,  such  decree  would  not 
have  prevented  Charles  Howard  from,  in  another  proceed- 
ingj  securing  a  decree  that  the  gates  be  closed;  each  decree 
would,  however  broad  its  language,  have  been  in  its  effect 
conclusive  and  determinate,  only  in  respect  to  the  rights  of 
the  parties  thereto,  viz.;  in  one  case  the  right  of  Charles 
Clingman  to  have  the  gates  open  for  him  to  enter  on  Sunday, 
and  in  the  other  the  right  of  Charles  Howard  to  have  the 
gates  closed  for  him  on  the  same  day. 

For  these  and  other  reasons  it  has  been  frequently  held 
that  bills  to  restrain  the  doing  of  that  which  is  merely  a 
public  injury  and  in  respect  to  which  the  complainant  suf- 
fers no  wrong  or  injury  not  common  to  the  community, 
must  be  brought  by  the  attorney-general  as  the  representa- 
tive of  the  public.  Davis  v.  Mayer,  2  Duer,  663;  Winter- 
bottom  V.  Lord  Derby,  Law  Rep.  2  Ex.  4316;  Hartshorn  v. 
South  Reading,  3  Allen,  501;  McDonald  v.  English,  85  111. 


First  District — October  Term,  1893.      415 

Kerfoot  v.  The  People. 

232;  Wood  on  Nuisances,  Sec.  329;  High  on  Injunctions, 
Sec.  762;  Pomeroy's  Eq.,  Sec.  1379;  City  of  East  St.  Louis 
V.  OTlinn,  119  111.  200. 

This  subject  was  fully  considered  in  City  of  Chicago  v. 
Union  Building  Association,  102  111.  379,  a  case  in  which 
the  right  of  the  city  of  Chicago  to  vacate  and  allow  to  be 
closed  up  a  portion  of  La  Salle  street,  was  considered,  and  the 
court  there  said,  "  In  no  case  has  it  ever  been  held  that  a 
private  individual  may  maintain  a  bill  to  enjoin  a  breach  of 
public  trust  (in  the  absence  of  statutory  authority)  without 
showing  that  he  will  be  specially  injured  thereby." 

The  Superior  Court  having  assumed  jurisdiction  as  it  ought 
not,  and  issued  an  injunction,  the  question  here  presented 
is  not  as  to  the  scope  or  right  of  ultimate  recovery  by  the 
complainant,  but  as  to  the  force  of  the  injunction  issued  in 
complainant's  suit. 

An  injunction,  however  erroneously  issued,  must  be  re- 
spected; the  fact  that  it  has  been  granted  erroneously,  affords 
no  justification  or  excuse  for  its  violation.  High  on  Injunc- 
tions, Sec.  1416. 

We  have  not  to  consider  whether  the  court  acted  errone- 
ously, but  whether  it  had,  by  the  'filing  of  complainant's 
bill,  authority  to  proceed  in  respect  to  the  subject-matter 
of  such  bill  and  could  render  a  valid  and  binding  decree 
therein. 

A  court  of  chancery  can  not  obtain  jurisdiction  save  by 
the  filing  of  written  pleadings,  and  the  extent  of  the  juris- 
diction of  the  court  in  the  case  under  consideration  is  deter- 
mined by  the  contents  of  the  pleadings.  The  complainant 
in  this  case  had  a  right  to  file  a  bill  making  the  exposition 
company,  its  officers  and  directors,  as  well  as  other  persons, 
parties  defendant  thereto;  there  are  many  things  concern- 
ing which  he  might  properly  iave  called  upon  the  court  to 
afford  him  relief  against  those  whom  he  made  defendants  to 
his  suit;  but  the  particular  matter,  which  was  not  merely 
the  gravamen,  but  the  only  subject  of  his  bill,  was  one  which 
he  had  no  right  to  move  the  court  to  action  upon,  and  one 
it  had  no  authority,  at  his  complaint  alone,  to  adjudicate. 
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His  bill  shows  in  no  respect  whatever,  any  grievance  by  him 
suffered,  or  any  right  threatened  or  denied  not  common  to 
the  public;  his  bill  was  an  assumption,  an  undertaking  to 
bind  the  public,  to  conclude  the  multitude  without  giving 
them  an  opportunity  to  be  heard.  To  accomplish  what  he, 
by  his  bill,  undertook,  he  had  no  standing  in  court,  and  the 
court  had  no  power  at  his  instance  to  do  what  he  asked. 
All  the  action  of  the  court,  had  at  his  instance,  other  than 
that  of  patiently  hearing  and  attentively  considering  what 
he  had  to  urge,  was  without  jurisdiction  and  binding  upon 
no  one.  Dickey  et  al.  v.  Reed  et  al.,  78  HI.  261;  Windsor 
V.  McVeigh,  93  U.  S.  274;  Elliott  v.  Piersol,  1  Pet.  328;  U. 
S.  V.  Arrendo  et  al.,  6  Peters,  691;  Munday  v.  Vail,  34  N. 
J.  Law,  418;  People  ex  rel.  T.  Weed  v.  Liscomb,  60  N.  Y. 
559-568;  Ex  parte  Lange,  18  Wallace,  163;  Pomeroy's  Eq. 
Juris.,  Sec.  129, 

After  the  injunction  was  issued  and  served,  the  bill  was 
amended  by  granting  the  attorney -general  leave  to  appear 
as  a  complainant  therein.  None  of  appellants  were  by  name, 
or  other  than  as  directors  of  the  World's  Columbian  Expo- 
sition, made  parties  to  the  bill.  The  summons  issued  was 
not  to  either  of  appellants,  but  to  the  "  Board  of  Directors 
of  said  corporation."  It  does  not  appear  that  any  of  appel- 
lants had  notice  or  knowledge  of  this  amendment.  The 
exposition  company  as  a  defendant,  would  be  bound  to  take 
notice  of  all  proceedings  had  in  the  suit  against  it,  but  it  can ' 
hardly  be  said  that  each  one  of  the  board  of  directors  was  as 
an  individual  chargeable  with  notice  of  whatever  was  done 
in  that  suit.  The  amendment  was  of  the  most  important 
character;  it  changed  the  bill  from  one  which  gave  the  court 
no  jurisdiction  to  one  in  which  a  decree  binding  upon  the 
public  might  have  been  rendered.  The  amendment  was 
made  without  reference  by  order  or  otherwise  to  the  injunc- 
tion previously  issued;  no  injunction  was  asked  for  by  the 
attorney-general,  and  no  continuance  of  the  injunction 
awarded  ere  he  became  a  party  was  had.  It  has  sometimes 
been  held  that  the  amendment  of  a  bill  by  adding  a  co-com- 
plainant terminates  an  injunction  previously  issued.    At  tor- 
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tiey-general  v.  Marsh,  18  Sim.  575.  In  the  present  case  the 
injunction  order  acquired  no  new  force  or  efficacy  by  reason 
of  the  amendment.  The  injunction  was  not  at  the  suit  or 
instance  of  the  attorney-general;  it  was  a  thing  with  which 
he  had  no  connection,  its  violation  was  not  a  thing  of  which 
he  could  or  did  complain,  because  it  was  a  thing  not  awarded 
to  him,  or  in  any  suit  to  which,  when  given,  he  was  a  party. 
The  injunction  being  one  which  the  court  had  no  jurisdic- 
tion to  issue,  appellants  can  not  be  punished  for  disregard- 
ing it.  Dickey  et  al.  v.  Keed  et  al,  supra;  Weigley  et  al.  v. 
The  People,  51  111.  App.  51. 

We  do  not  deem  it  necessary  to  comment  on  the  proceed- 
ings upon  the  alleged  contempt,  other  t?*an  to  say  that  we 
do  not  think  that  the  practice  that  should  be  followed  in 
cases  of  civil  contempt  was  pursued.  The  order  of  the  Su- 
perior Court  appealed  from,  imposing  fines,  will  be  reversed. 
There  are  certain  defenses  peculiar  to  the  case  of  Victor  F. 
I^wson  and  certain  presented  in  the  case  of  George  E.  Davis 
not  found  in  any  of  the  other  appeals.  We  do  not  deem  it 
necessary  to  notice  these,  as  upon  consideration  of  what  has 
been  stated,  each  and  all  of  the  respective  orders  imposing 
lines  are  reversed. 


Bishop  V.  American  Preservers  Co. 

1.  Foreign  Ck)RPORATiONS— TVttafe— IZig/ii  to  Sue  for  its  Property. 
— A  foreign  corporation,  although  abusing  the  privUege  which  it  enjoys 
of  doing  business  in  this  State,  is  not  to  be  considered  as  an  outlaw, 
having  no  right  to  sue  for  the  property  it  owns. 

2.  Foreign  Corporations — Collateral  Attack.  — Tlie  organization  of  a 
foreign  corporation  can  not  be  attacked  collaterally  for  the  supposed 
violation  of  the  law  in  regard  to  trusts. 

3.  Trusts. — Purchase  of  Property. — Tlie  purchase  of  property  by  a 
foreign  corporation  in  pursuance  of  a  plan  of  monopoly  does  not  prevent 
the  title  passing  under  a  bill  of  sale,  nor  can  it  be  avoided  for  any  supposed 
failure  of  consideration. 

4.  Replevin — Affidavit — Whether  an  affidavit  upon  which  a  writ  of 
replevin  is  issued  covers  all  the  goods  taken  or  is  in  any  particular  df 
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fective  is  of  no  consequence  after  the  parties  have  pleaded  to  the  declara- 
tion which  covers  all  the  goods  in  question, 

Memorandam. — ^Replevin.  In  the  Circuit  Court  of  Cook  County;  the 
Hon.  Saituel  P.  McConxeix,  Judge,  presiding.  Declarations  for  goods 
wrongfully  taken  and  wrongfully  detained,  with  a  count  in  trover; 
pleas,  general  issue,  twn  detinet,  pn^^erty  in  defendant,  and  that  the 
plaintiff  is  a  trust  in  restraint  of  trade  and  can  not  bring  suit  to  carry 
out  the  purposes  of  such  trust;  verdict  for  plaintiff;  appeal  by  defend- 
ant. Heard  in  this  court  at  the  October  term,  1898,  and  affirmed.  Opin- 
ion filed  January  11, 1894. 

The  statement  of  facts  is  contained  in  the  opinion  of  the 
court. 


Appellant's  Brief,  Lynden  Evans  and  Fbederiok  Arnd, 

Attorneys. 

If  the  appellee  urges  the  doctrine  of  par  ddictti^n^  still  it 
can  not  recover,  because  it  was  not.  at  the  time  the  suit  was 
instituted,  in  possession  of  the  property  (the  subject-matter 
of  the  illegal  contract)  sought  to  be  herein  replevied.  Wells 
on  Eeplevin,  77;  Hall  v.  White,  106  Mass.  399;  Richardson 
V.  Reed,  1  Gray,  441;  Story  on  Agency,  195^344;  Samuels 
V.  Oliver,  130  III.  73. 

The  affidavit  in  replevin  being  jurisdictional,  the  defend- 
ant could  not  waive  it.  Leigh  v.  Mason,  1  Scam.  249; 
Fleishman  v.  Walker,  91  111.  518. 

Appellee's  Brief,  Moran,  Kraus  &  Mater  and  A.  Leo 

Weil,  Attorneys. 

The  appellant,  having  in  his  possession  goods  of  appellee 
as  its  agent  or  bailee,  part  of  which  goods  appellee  delivered 
to  said  agent  from  other  factories,  part  of  which  appellee 
acquired  by  bill  of  sale  from  appellant,  and  which  appellee, 
after  said  purchase,  delivered  to  appellant,  as  its  agent,  part  of 
which  were  the  accretions  naturally  arising  from  the  conduct 
of  an  active  manufacturing  enterprise,  and  all  of  said  goods  in 
appellant's  possession  as  bailee  he  sought  to  retain,  and  this 
action  is  for  a  breach  of  his  promise  as  such  bailee  to  return 
or  account  to  his  principal,  the  appellee,  for  said  goods,  or 
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any  part  thereof.  Planters  Bank  v.  Union  Bank,  16  WalL 
483;  Armstrong  v.  Toler,  11  Wheat.  258;  Holt  v.  Barton, 
42  Miss.  E.  711;  W.  U.  Tel.  Co.  v.  St.  J.  &  W.  R.  E.  Co.,  3 
Fed.  Eep.  430;  Logan  v.  Grosscup,  99  Am.  Dec.  61,  note;  W. 
U.  Tel.  Co.  V,  U.  P.  R  E.  Co.,  1  McCrary,  558;.  S.  C,  3  Fed. 
Eep.  423;  Brooks  v.  Martin,  2  Wall.  70;  Wann  v.  Kelly,  5 
Fed.  Eep.  584;  Black  v.  McNiel,  46  Ala.  288;  Anderson  v. 
Moncrief,  3  Dess.  Eq.  124;  Hickman  v.  Schwartz,  50  Wis.  270; 
De  Leon  v,  Trevino,  49  Tex.  88;  Morawetz  on  Corp.,  Sec. 
758;  Importing  &  Ex.  Co.  v.  Locke,  50  Ala.  334;  Greenhood 
on  Public  Policy,  Eule  27;  National  Distilling  Ca  v.  Cream 
City  Importing  Co.,  56  N.  W.  Eep,  864. 

An  agent  or  bailee  who  has  received  property  of  his  prin- 
cipal can  not  defend  against  an  action  by  the  principal 
to  recover  the  property,  on  the  ground  that  such  property 
was  acquired  through  an  illegal  transaction,  nor  can  such 
agent  or  bailee  claim  adversely  to  his  principal  or  set  up  a 
title  adverse  to  his  principal.  Mechem  on  Agency,  Sees. 
525,  526;  Simpson  v.  Wren,  50  111,  222;  Snell  v.  Pells,  113 
111.  145;  Holt  V.  Barton,  42  Miss.  711;  Norton  v.  Blinn,  39 
Ohio  St.  145;  Greenhood  on  Public  Policy,  Eules  32,  34, 108, 
109  and  110. 

Mr.  Justice  Gaby  delivered  the  opinion  of  the  Court. 

In  July,  1888,  the  appellant,  who  was  engaged  in  the 
manufacture  of  fruit  butters,  jellies,  preserves  and  like  prod- 
ucts, by  a  bill  of  sale  under  seal,  conveyed  all  his  stock  in 
trade,  fixtures,  etc.,  business  and  good  will  of  the  same,  to 
the  appellee,  and  thereafter  for  nearly  three  years  continued 
to  carry  on  the  business  as  before,  but  on  a  salary  from,  and 
as  agent  for,  the  appellee. 

In  March,  1891,  he  threw  oflf  his  allegiance  and  rebelled, 
and  the  appellee  replevied  what  was  then  on  hand. 

Many  questions  are  made  in  the  case,  but  the  one  of  para- 
mount importance  is  that  the  appellant  claims,  and  on  the 
trial  endeavored  to  prove,  that  the  appellee  was  and  is  one 
of  several  corporations  under  the  control  of  one  body  of 
individuals,  organized  and  managed  effectively  to  create  and 
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perpetuate  a  monopoly  in  the  trade,  and  prevent  competition 
in  prices,  of  the  goods  in  which  they  dealt. 

The  appellee  is  a  separate,  independent  legal  entity.  If 
it  is  abusing  the  privilege  it  enjoys  of  doing  business  in  this 
State,  though  a  foreign  corjioration,  some  remedy  prob- 
ably can  be  found  to  prevent  future,  if  not  punish  jmst 
abuse;  but  it  is  not  an  outlaw,  having  no  right  to  sue  for  the 
property  it  owns.  Morawetz,  Corp.,  Sec.  758;  U.  S.  Vinegar 
Co.  V.  Schlegel,  67  Hun,  356;  S.  C,  22  N.  Y.,  Supplement, 
407. 

Its  organization  can  not  be  attacked  collaterally  for  sup- 
posed sinfulness  in  its  conduct. 

That  the  purchase  in  1888  was  in  pursuance  of  the  plan 
of  monopoly  did  not  prevent  title  passing  under  the  bill  of 
sale.     Greenhood  on  Public  Policy,  48. 

Nor  can  it  be  avoided  for  an}^  supposed  insufficiency  or 
failure  of  consideration.     Bishop  on  Contracts,  Sec.  124. 

Questions  presented  by  the  appellants  as  to  admission  or 
rejection  of  evidence  become  unimportant,  holding  as  we  do 
that  the  matter  to  be  proved  was  immaterial. 

Whether  the  affidavit  upon  which  the  writ  was  issued 
covered  all  the  goods  taken,  or  was  in  any  particular  defect- 
ive, was  of  no  consequence  after  the  parties  had  gone  to 
issues  upon  the  declaration,  which  did  cover  all.  Frink  v. 
Flanagan,  1  Gil.  35. 

The  replevin  was  of  goods  in  the  possession  of  the  appel- 
lant as  agent  of  the  appellee;  to  what  extent,  if  any,  they 
were  the  same  as  conveyed  by  the  biU  of  sale  does  not 
appear. 

The  judgment  is  affinned. 


West  Chicago  Street  R.  E.  Co.  v.  Binder^  Adm'r,  etc. 

1.  Carriers  op  Passengers— i>iify  to  Persona  not  Passengers, — 
Stringent  as  are  the  obligations  of  passenger  carriers  toward  passen- 
gers, their  obligation  toward  the  residue  of  mankind  rests  merely  upon 
groimds  of  general  humanity  and  respect  for  the  rights  of  others^  and 
requires  them  to  so  perform  the  transportation  service  as  not,  wantonly 
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or  carelessly,  to  be  an  aggressor  toward  third  persons,  whether  such  per- 
sons be  on  or  off  the  vehicle. 

2.  Carriers  of  Passengers— IHify  of  Third  Persons— Illustration^ 
— A  boy  twelve  years  of  age  hurried  out  of  a  fruit  store,-  and  held  up 
his  hand  as  a  signal  for  a  cable  car,  with  a  trailer,  then  at  the  comer,  to 
stop.  The  gripman  did  not  see  the  boy,  the  car  slackened  speed  at  the 
comer  but  not  stopping,  resumed  its  course.  .The  boy  ran  toward  the 
car,  and  caught  the  rear  platform  of  the  grip.  To  what  extent  he  got 
upon  the  step  or  got  hold  of  any  support,  is  in  doubt,  but  at  that  instant 
there  was  a  sudden  acceleration  of  the  speed,  and  the  boy  fell,  was  r\xn 
over  and  killed  by  the  wheels  of  the  trailer.  It  was  held,  that  his  admin- 
istrator could  not  recover. 

8.  Carriers  op  Passengers — Negligence. — ^There  can  be  no  negli- 
gence without  the  failure  to  observe  some  duty. 

Memorandnm. — Action  for  negligence.  In  the  Circuit  Court  of  Cook 
County;  the  Hon.  Richard  S.  Tuthill,  Judge,  presiding.  Declaration 
in  case;  plea  of  not  guilty;  trial  by  jury;  verdict  and  judgment  for 
plaintiff;  appeal  by  defendant.  Heai-d  in  this  court  at  the  October  term, 
1898.    Reversed  and  remanded.    Opinion  filed  January  11,  1894. 

Appellant's  Brief,  Egbert  Jamieson  and  Edmund  Fdrth- 

MANN,  Attorneys. 

It  has  been  uniformly  held  in  this  State  that  a  person  in 
attempting  to  get  on  or  oflf  a  moving  railroad  train  was 
guilty  of  such  negligence  as  to  preclude  a  recovery.  C.  & 
N.  W.  R.  R.  Co.  V.  Scates,  90  111.  586;  Bash  v.  N.  C.  S.  R.  R. 
Co.,  40  lU.  App.  584;  Hagan  v.  Philadelphia  &  Grey's  Ferry 
Ry.  Co.,  15  Phil.  278;  Dietrich  v.  Baltimore  &  Hall  Springs 
Ry.  Co.,  58  Md.  Rep.  347;  Solomon  v.  Manhattan  R.  R.  Co., 
27  Am.  and  Eng.  R.  R.  Cases,  155;  Rose  v.  West  Phil.  Ry. 
Co.,  12  Atl.  Rep.  78;  Halpin  v.  Third  Ave.  R.  R.  Co.,  8  Jones 
&  Spencer,  175. 

Appellee's  Brief,  Newman  &   Northrup  and  S.  O.  Levin- 

soN,  Attorneys. 

Appellee  contended  that  the  plaintiff  was  entitled  to 
recover  under  any  theory  of  the  case. 

It  is  not  contributory  (much  less  gross  contributory)  neg- 
ligence to  board  a  moving  railway  train,  but  such  conduct 
must  be  viewed  in  the  light  of  the  surrounding  circumstances, 
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and  it  is  for  the  jury  to  say  whether  the  negligence  of  the 
jplaintiflf  is  slight  or  gross.  0.  &  A,  R.  R.  Co.  v.  Bonifield, 
104r  111.  223;  Beach  on  Contributory  Negligence,  Sec.  52;  Am. 
&  Eng,  Enc.  of  Law,  Vol.  2,  p.  762. 

There  is  no  rule  of  law  that  riding  or  stepping  upon  the 
platform  of  a  street  car  when  in  motion  is  negligence, 
Messell  v.  Lynn  Ry.  Co.,  8  Allen  234;  Cram  v.  Met.  Ry.  Co., 
112  Mass.  38;  McGuire  v.  Middlesex  Ry.  Co.,  115  Mass.  239; 
Murphy  v.  Union  Ry.  Co.,  118  Mass,  228;  Wills  v.  Lynn  Ry. 
Co.,  129  Mass.  351;  Fleck  v.  Union  Ry.  Co.,  134  Mass.  480; 
McDonough  v.  Met.  Ry.  Co.,  137  Mass.  210;  Briggs  v.  Ry. 
Co.,  148  Mass.  72;  N.  0.  St.  R.  R.  Co.  v.  WiUiams  (111.),  29  N. 
E.  Rep.  672. 

A  boy  twelve  years  old  can  not  be  held  to  the  same  degree 
of  care  as  an  adult,  and  he  is  only  required  to  exercise  such 
care  as  might  be  expected  from  a  person  of  his  age  and  dis- 
cretion, and  it  is  for  the  jury  to  determine  this.  Wright  v. 
Detroit,  etc.,  Ry.  Co.,  Mich.  L.  R.  A.,  p.  843;  Weick  v. 
Lander,  75  111.  93;  Chicago  &  A.  Rd.  Co.  v.  Becker,  26  111. 
25;  City  v.  Keefe,  114  111.  222;  111.  C.  R.  R.  Co.  v.  Slater, 

129  111.  99;  Shearman  &  Redfield  on  Negligence,  Sec.  49; 
Wharton  on  Negligence,  Sec.  309. 

That  the  negligence  arising  from  the  attempt  of  a  plaintiff 
to  board  a  moving  street  car,  is  not  a  question  of  law,  but 
essentially  a  fact  to  be  found  by  the  jury.  Chicago  &  E.  I. 
R.  R.  Co.  V.  O'Connor,  119  111.  587;  Chicago  City  Ry.  Co.  v. 
Robinson,  127  111.  9;  Chicago  &  A.  R.  R.  Co.  v.  Adler,  129  111. 
335;  T.  H.  &  L  R.  R.  Co.  v.  Voelker,  129  111.  540;  Chicago,  etc., 
Co.  V.  Lane,  130  111.  116;  Mobile  &  Ohio  R.  R.  Co.  v.  Davis, 

130  111.  146;  City  of  Chicago  v.  McLean,  138  111.  148. 
Street  railroad  companies  are  required  to  avail  themselves 

of  reasonable  and  well  known  safeguards  against  accidents, 
and  thev  are  liable  for  omissions.  Pierce  on  American  R.  R. 
Law,  474. 

Mr.  Justice  Gary  delivered  the  opinion  of  the  Court. 
About  seven  o'clock  on  the  morning  of  September  17, 1890, 
Gotthold  B.  Binder,  a  boy  twelve  years  of  age,  hurried  out 
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of  a  fruit  store,  about  sixty  feet  from  the  comer  of  Fontenoy 
Court  and  Milwaukee  avenue,  and  held  up  his  ^and  as  a 
signal  for  a  cable  car  with  a  trailer,  then  at  the  corner,  to 
stop. 

That  he  meant  that  the  holding  up  of  his  hand  should  be 
taken  as  a  signal  to  stop,  is  but  an  inference,  but  it  is  a  fair 
one.  There  is  no  proof  that  the  gripman  saw  the  boy,  and 
the  gripman  testified  that  he  did  not.  That  the  car  had 
slackened  speed  at  the  corner  is  probable,  but  it  had  resumed 
its  course,  perhaps  not  at  full  speed.  The  boy  ran  toward 
the  car,  and  caught  the  rear  platform  of  the  grip.  To  what 
extent  he  there  got  upon  the  step  or  got  hold  of  any  sup- 
port, is  in  doubt,  but  at  that  instant  there  was  a  sudden 
acceleration  of  the  speed — a  "jump"  the  witness  called  it — 
and  the  boy  fell  and  was  run  over  and  killed  by  the  wheels 
of  the  trailer. 

An  ordinance  of  the  city  in  evidence  is :  "  Street  cars 
shall  stop  to  receive  and  let  oflT  passengers  at  the  intersec- 
tions of  streets,  and  in  such  manner  as  w^hen  stopped  not  to 
interfere  with  the  travel  on  cross  streets;  and  in  blocks  more 
than  five  hundred  feet  in  length,  they  shall  stop,  when  so 
desired,  to  receive  and  let  off  passengers  at  the  middle  of 
such  blocks." 

Now,  stringent  as  are  the  obligations  of  passenger  car- 
riers toward  passengers,  their  obligation  toward  the  residue 
of  mankind  rests  "  merely  upon  grounds  of  general  human- 
ity and  respect  for  the  rights  of  others,  and  requires" 
them  "  to  so  perform  the  transportation  service  as  not, 
wantonly  or  carelessly,  to  be  an  aggressor  toward  third  per- 
sons, whether  such  persons  be  on  or  oflf  the  vehicle."  C,  B, 
&  Q.  R.  R.  V.  Mehlsaack,  131  111.  61. 

And  so  in  that  case  it  was  held  that  if  Mehlsaack  was 
stealing  a  ride  on  the  platform  steps  of  a  car,  he^could  not 
recover  for  the  loss  of  his  leg  caused  by  the  step  coming  in 
contact  with  an  obstruction.  The  obstruction  in  fact  was — 
I  know  from  presiding  at  the  trial — earth  raised  too  high, 
by  the  side  of  the  track,  in  repairing. 

There  is  evidence  here  that  guards  surrounding  the  wheels 
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of  the  trailer  were  in  common  use,  practicable  and  effica- 
cious in  preventing  persons  being  run  over  by  the  wheels, 
and  that  this  trailer  had  none. 

Whatever  may  be  the  duty  of  the  appellant  toward  pas- 
sengers, it  owed  none  of  protection  against  the  consequences 
of  his  own  acts  toward  this  unfortunate  boy.  Nor  was  it 
the  duty  of  the  driver  of  the  grip  car,  whose  attention, 
between  stopping  places,  ought  to  be  directed  to  what  is 
before  him,  to  see  what  was  happening  at  places  which  he 
could  not  see,  without  diverting  that  attention  from  w^hat 
he  ought  to  see. 

"  There  can  be  no  negligence  without  the  failure  to  ob- 
serve some  duty."  Moran,  J.,  in  C.  &  W.I.  R.  R.  v.  Roath, 
35  111.  App.  349.  The  principle  applied  in  that  case  as  well 
as  in  Basch  v.  North  Chicago  St.  Ry,,  40  111.  App.  583, 
and  North  Chicago  Ry.  v.  Thurston,  43  111.  App.  587,  pre- 
vents a  recovery  here.  See  also,  North  Chicago  St.  Rj\ 
V.  Wrixon,  No.  4930,  this  term. 

The  judgment  is  reversed  and  the  cause  remanded. 
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of  exceptions  in  judgments  are  surplusage;  exceptions  can  only  be  shown 
by  a  bill  of  exceptions. 

2.  Appeals — Imposing  Conditions. — Allowing  an  appeal  upon  con- 
dition that  it  shall  not  stay  the  execution  of  the  judgment  from  which 
the  appeal  is  taken,  is  indefensible.  Appeals  are  matters  of  right  with- 
out other  than  statutory  conditions. 

Memorandam. — Condemnation  proceedings.  Appeal  from  the  Circuit 
Court  of  Cook  County;  the  Hon.  Richard  S.  Tuthill,  Judge,  presiding. 
Heard  in  this  court  at  the  October  term,  1893,  and  affirmed.  Opinion 
filed  January  11,  1894. 

The  statement  of  facts  is  contained  in  the  opinion  of  the 
court. 

Carter  &  Barge  and  John  P.  Wilson,  attorneys  for  ajv 
pellant. 
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Arthur  B.  Wells,  attorney  for  appellee. 

Mr.  Justice  Gary  delivered  the  opinion  of  the  Court. 

April  6,  1893,  the  Sanitary  District  obtained  judgment 
for  condemnation  of  land  taken,  but  not  being  satisfied  with 
the  price,  prayed  an  appeal  to  the  Supreme  Court,  Which 
was  allowed  on  bond  to  be  filed  within  thirty  days. 

The  judgment  permitted  the  district  to  take  the  land  upon,, 
inte^^  alia,  depositing  the  amount  awarded  as  compensation 
in  a  bank.  April  14, 1893,  the  bond  upon  the  appeal  to  the 
Supreme  Court  was  filed. 

April  27,  1893,  a  further  judgment  was  entered,  the  por- 
tions of  which  here  complained  of  being  as  follows :  "  It 
further  appearing  to  the  court  that  the  said  John  A.  Cook 
has  filed  his  bond  herein,  with  surety  approved  by  the  court, 
in  the  penal  sum  of  thirty  thousand  ($30,000)  dollars,  con- 
ditioned that  in  the  event  the  amount  finally  awarded  in  the 
above  entitled  cause  for  the  taking  of  said  land,  shall  be  less 
than  the  sum  of  forty-three  thousand  eight  hundred  and 
forty-five  ($43,845)  dollars,  then  and  in  that  case,  said  John 
A.  Cook  will  pay,  or  cause  to  be  paid,  to  said  The  Sanitary 
District  of  Chicago,  the  difference  between  said  sum  of  forty- 
three  thousand  eight  hundred  and  forty-five  ($43,845)  dol- 
lars and  the  amount  so  finally  awarded  in  said  cause  for  the 
taking  of  said  land  and  buildings. 

"  Now,  therefore,  it  is  ordered  that  said  Globe  National 
Bank  of  Chicago,  Illinois,  pay  from  said  money  so  deposited 
with  it,  to  said  John  A.  Cook,  the  sum  of  forty-three  thousand 
eight  hundred  and  forty-five  ($43,845)  dollars,  and  take  his 
receipt  therefor. 

"  To  the  entry  of  which  order  the  petitioner  does  now 
except,  and  prays  an  appeal  to  the  Appellate  Court  for  the 
First  District  of  the  State  of  Illinois,  which  appeal  is 
allowed  upon  the  express  condition  that  the  allowance  of 
said  appeal  shall  in  nowise  hinder  or  delay  the  payment  as 
aforesaid,  by  the  said  Globe  National  Bank  of  Chicago,  Illi- 
nois, to  said  defendant,  John  A.  Cook,  of  the  said  sum  of 
money,  but  said  money  shall  be  paid  the  same  as  if  no  appeal 
had  been  allowed." 
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There  is  no  bill  of  exceptions  which  we  can  regard.  The 
appellee  has  filed  what  purjx)rt  to  be  copies  of  fragments  of 
a  bill,  but  it  is  impossible  to  guess  at  the  contents  of  the  resi- 
due. The  recitals  of  exceptions  in  the  judgments  are  sur- 
plusage; exceptions  can  only  be  shown  by  a  bill  of  excep- 
tions. 

It  may  be,  for  aught  that  appears,  that  the  district  had  in 
some  way  abandoned  its  appeal  as  well  as  taken  the  land. 
Matson  v.  Davies,  35  111.  App.  78,  and  cases  there  cited. 
ImiK)sing  as  terms  of  allowing  an  appeal,  that  it  shall  not 
stay  the  execution  of  the  judgment  from  which  the  appeal 
is  taken,  is  indefensible,  but  we  can  do  nothing  about  it. 
The  condition  is  in  the  negative,  and  however  much  we 
may  disapprove  of  it,  we  can  not  change  it  to  an  aflBrmative. 

Appeals  are  of  right  without  other  than  statutory  condi- 
tions. Emerson  v.  Clark,  2  Scam.  489;  Haynes  v.  Haynes, 
68  III.  203. 

The  judgment  is  affirmed. 


Feltenstein  v.  Stein. 

1.  Record  —  Insufficiency. — An  insufficient  record  is  a  sufficient 
ground  for  dismifising  an  appeal. 

Memorandam. — Appeal  from  the  County  Court  of  Cook  County:  the 
Hon.  Frank  Scales,  Judge,  presiding.  Heard  in  this  court  at  the  Octo- 
ber term,  1893,  and  appeal  dismissed  for  insufficiency  of  the  record. 
Opinion  filed  February  13,  1894. 

The  statement  of  facts  is  contained  in  the  opinion  of  the 
court. 

Moses,  Pam  &  Kennedy,  attorneys  for  appellant. 

G.  W.  XoBTHRUP,  Jr.,  and  S.  O.  Levinson,  attorneys  for 
appellee. 

Mr.  Justice  Gary  delivered  the  opinion  of  the  Court. 
When,  if  ever,  a  record  in  this  cause  gets  here  in  such  a 
shape  that  the  merits  of  this  controversy  can  be  considered, 
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the  question  will  probably  be,  whether  a  signature  of  a 
judge  to  a  line' on  the  back  of  proper  papers  for  a  judgment 
by  confession,  which  line  is,  "  enter  judgment  herein  for  " 
(here  amount  is  stated),  such  signature  being  made  in  the 
bedroom  of  the  judge,  away  from  the  court  house,  with  no 
clerk,  sheriff,  record,  or  appendage  of  a  court  present,  other 
than  the  judge  himself,  out  of  humor  with  the  lawyer  who 
has  waked  him  from  a  refreshing  sleep,  and  the  time  being 
between  midnight  and  two  o'clock  of  a  Monday  morning, 
such  papers  being  forthwith  filed  by  a  deputy  of  the  clerk 
of  the  court,  in  the  office  of  the  clerk,  and  an  execution 
made  out  and  delivered  to  the  deputy  of  the  sheriff  imme- 
diately, with  nothing  written  up  as  a  judgment  on  any 
record — all  put  together — ^give  to  the  plaintiff  in  that  exe- 
cution any  standing  to  question  the  title  of  the  assignee  of 
the  defendant  for  the  benefit  of  creditors,  to  the  goods  and 
chattels  assigned. 

This  record  is  in  such  a  fragmentary  state  that  the  appel- 
lee says  the  appeal  should  be  dismissed,  and  the  appellant 
assents  to  that  being  done,  if  we  regard  the  record  as  insuf- 
ficient.   We  do  so  regard  it,  and  the  appeal  is  dismissed. 


Marlon  Leonard  y.  The  Times,  Chicago,  et  al. 

1.  Bill  of  Exceptions— Pre^umpton  from  the  Absence  of.— In  the 
absence  of  a  bill  of  exceptions  the  Appellate  Court  is  bound  to  presume 
that  a  judg^nent  of  the  lower  court  dismissing  the  suit  was  rightfully 
entered,  there  being  nothing  on  the  face  of  the  record  to  show  that  it 
was  not  so  done. 

2.  Lunacy — Judgments  Not  Affected  by, — It  is  weU  settled  that  a 
judgment  at  law  is  neither  void  nor  voidable  merely  because  the  plaintiff 
is  a  lunatic. 

2.  Lunatic— iSwi7  by. — A  suit  begun  before  a  plaintiff  is  adjudged 
insane  can  properly  be  prosecuted  in  the  name  of  the  limatic  after  he  is 
so  adjudged. 

Memorandnm. — Order  dismissing  suit.  Error  to  the  Superior  Court 
of  Cook  County;  the  Hon.  Jonas  HuTcmNSON,  Judge,  presiding.  Heard 
in  this  court  at  the  October  term,  1898,  and  affirmed.  Opinion  filed 
December  21,  1898. 
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The  statement  of  the  facts  is  contained  in  the  opinion  of 
the  court. 

Mabion  Leonard,  plaintiff  in  error,  pro  ne. 

EwiNQ  &  Winchester,  attorneys  for  defendants  in  error. 

Mr.  Justice  Smepard  delivered  the  opinion  of  the 
Court. 

On  June  30th,  A.  D.  1886,  the  plaintiff  in  error  having  first 
obtained  leave  to  sue  as  a  poor  person,  began  her  suit  in  the 
Superior  Court,  Cook  County,  against  the  defendants  in  error 
in  an  action  of  libel,  laying  her  damages  at  $100,000. 

On  September  24,  1890,  said  suit  was  dismissed  by  order 
of  the  Superior  Court  for  want  of  prosecution,  at  the  cost 
of  the  plaintiff.  It  apjieared  on  the  motion  to  vacate  the 
owler  dismissing  the  suit,  that  the  plaintiff  in  error  was, 
after  trial  on  a  charge  of  insanity,  adjudged  to  be  tempo- 
rarily insane  b}'^  the  County  Court  of  Cook  County,  on  Feb- 
ruary 6, 1889,  and  was  committed  to  the  asylum  at  Dunning 
in  this  county,  where  she  remained  confined  until  a  date 
subsequent  to  the  dismissal  of  her  said  suit. 

After  regaining  her  liberty  the  plaintiff  in  error,  at  a  term 
of  court  subsequent  to  that  at  which  her  said  suit  was  dis- 
missed, moved  the  said  Superior  Court  to  vacate  and  set  aside 
the  said  judgment  dismissing  her  said  suit,  at  her  costs,  and 
for  an  order  directing  the  clerk  of  said  court  to  enter  upon 
the  records  of  said  court  a  judgment  for  $100,000  which  she 
claimed  to  have  recovered  by  default  against  said  defendants 
at  a  term  of  court  previous  to  that  at  which  her  said  suit  was 
dismissed,  and  before  she  was  adjudged  to  be  insane.  This 
motion  in  various  forms  was  renewed  from  time  to  time,  the 
plaintiff  in  error  there  as  here,  acting  as  attorney,  yro  «», 
and  was  denied.  This  writ  of  error  is  prosecuted  to  obtain 
a  review  of  the  order  denying  said  motion. 

Conceding  that  the  plaintiff  in  error  has  been  most  unfor- 
tunate, that  she  is  a  woman,  poor,  and  without  counsel  to 
assist  her,  in  her  suit  below,  or  in  this  court,  she  can  not 
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rightfully  expect  her  case  to  be  considered  differently  from 
any  other  case  with  the  same  features. 

The  absence  of  a  bill  of  exceptions  made  during  the  Sep- 
tember term,  1890,  of  the  Superior  Court,  or  made  in  pursu- 
ance of  an  order  entered  at  that  term  extending  the  time  for 
th«  making  of  such  a  bill,  deprives  this  court  of  authority  to 
review  the  judgment  dismissing  the  suit,  for  errors  other 
than  such  as  appear  on  the  face  of  the  record.  And  the 
lapse  of  the  term  at  which  the  judgment  was  entered 
deprived  the  Superior  Court  of  control  over  it,  and  for  that 
reason  it  rightly  denied  the  motion  to  vacate  the  judgment. 

In  the  absence  of  such  a  bill  of  exceptions  this  court  is 
bound  to  presume  that  the  judgment  dismissing  tlie  suit  was 
right,  there  being  nothing  on  the  face  of  the  record  of  that 
judgment  that  shows  that  it  was  not  regularly  entered. 

The  iact  that  the  plaintiff  in  error  was  insane,  and  iii 
duress  because  of  paving  been  adjudged  to  be  so,  when  the 
suit  was  dismissed,  affords  no  ground  for  relief  here. 

"  It  is  well  settled  that  a  judgment  at  law  is  neither  void 
nor  voidable  merely  because  the  plaintiff  is  a  lunatic." 
Speck  V.  Pullman  Co.,  121  111.  33. 

The  suit  was  begun  before  the  plaintiff  in  error  was  ad- 
judged  insane  and  could  properly  have  been  prosecuted  in 
her  name.  Speck  v.  Pullman  Co.,  supra;  Chicago  and  P. 
E.  K.  Co.  V.  Munger,  78  111.  300. 

If  the  suit  could  have  properly  been  prosecuted  to  judg- 
ment in  her  favor,  judgment  against  her  was  not  of  itself 
error.  Manifestly,  if  the  judgment  dismissing  the  suit  can 
not  here  be  disturbed,  and  the  motion  to  vacate  the  same 
was  properly  overruled  by  the  Superior  Court,  it  follows 
that  there  was  no  error  in  denying  the  motion  to  record  a 
judgment  claimed  by  plaintiff  in  error  to  have  been  pre- 
viously ordered  to  be  entered  upon  the  default  of  the  defend- 
ants, for  the  reason  that  there  was,  when  that  motion  was 
denied,  no  suit  pending  in  which  any  order  could  be  entered. 

We  discover  in  the  record  no  error  which  warrants  a 
reversal  of  the  cause,  and  the  judgment  of  the  Superior 
Court  must  therefore  be  affirmed. 


430 


Appellate  Courts  of  Illinois. 


\t}U  51. 1 


North  Chicago  St.  R.  R  Co.  v.  Eldridge. 


I  A0    4M 
N    4WI| 


North  Chicago  Street  B.  B.  Co.  v.  Eldridge. 

1,  DAMAORfl — ^ceMtve.— Judgments  in  cases  for  injuries  will  not 
ho  (liHturbed  on  the  ground  that  the  damages  are  excessive  unless  it  is 
nianifi-Ht  that  the  verdict  is  against  the  evidence  and  is  to  be  attribilted 
to  imMHion  or  prejudice  on  the  part  of  the  jury. 

9,  DAMAUBfl-  $l(K(m)  Aot  Krcessive,— The  plaintiff,  a  lady  stenog- 
rapher, was  in  tlie  act  of  alighting  from  a  car  while  it  was  standing 
Htill;  the  lK>ttomof  her  dress  caught  upon  a  bolt  that  protruded  above 
the  fliwr  of  the  car  and  caused  her  to  trip  or  stumble,  or  both,  and  fall 
to  the  ground,  occasioning  severe  injuries  to  her;  she  was  rendered  unable 
to  tlo  any  tiling  in  her  business,  in  which  for  a  year  or  more  before  the 
HtH»itlent  she  had  earned  an  average  of  seventy-five  to  eighty  dollars  a 
uumth.    It  wivt  held  that  (10,000  was  not  excessive. 


Mfmornnfluiii.— Actiim  for  injuries.  In  the  Circuit  Court  of  Cook 
i\)untY:  the  Htm.  FRANK  Baker,  Judge,  presiding.  Declaration  in  case; 
pV^a,  not  guilty;  trial  by  jury;  verdict  for  plaintiff ,  $18,500;  remittitur 
l^vVHU  jmigment  for  #10,iHK);  defendant  appeals:  heard  in  this  court 
at  the  CX'U>U>r  term,  1894,  and  affirmeii     Opinion  filed  Februaiy  1, 1894. 

Kkkp  &  LowDKX,  attorneys  for  appellant 

ArrKUi.KK*s  Brikf>  Joiix  F.  Waters,  Attorxey. 

In  art  ions  of  this  oharaoter  the  assessment  of  damages  is 
a  tuatior  within  the  s^niml  juilirinent  of  the  jury,  and  the 
iHHirt  should  not  interfeiv  with  their  finding,  unless  they 
»tv  s*»  nianitWtly  exivssive  as  to  give  evidence  of  passion 
uiul  pix^jiuUvv  on  the  jvirt  v>f  the  jury.  Even  though  the 
Apjvllvite  Court  may  t\vl  Ivtter  satisfieii  with  a  smaller  ver- 
divt^  liuit  of  itst^If  wvHiUl  nv>t  be  a  sutfioient  groand  forset- 
tii^^  U  as'^l^.     i.'i:v  of  Cliic^i^*  v.  Cn.H.4er.  2  Brad.  2S1. 

Pa^tMi^^s  bold  tK<  tv>  Iv  exoessive.  ^>j'*»i>  not  excessive 
for  a  L^nikv'iuiM  for  a  more  *•  stirTness**  in  his  hand.  T.  W, 
\V.  K.  Cvv  V,  Fnxiorioks.  71  T/u  i^H. 

>Ji<ji  o  Mv^c  exv.vss;ve  >^  vre  a  uiitsic  teach^  lost  her  hand. 

v\  vx  A.  iv  K.  Civ  v.  ^v•;>^>rt.  n->  n:.  I,. 7. 

^<  o\<  •»^,f  e\cv.*T>5>:\>?  fv  r  vi:i  :!»;'iry  to  a  tuly*s  spine.     IlL 
Com.  II  K.  Co,  v.  Turks.  S>  T.L  :ir.( 
^:;:\  » »   wju:v  jvM  :»v  c  :o  Iv  oxce^ve  for  a  serioos  injnir 
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to  the  spine.  C.  &  E.  I.  R.  R.  Co.  v.  Holland,  18  Bracl. 
418. 

$10,000  not  excessive  for  a  locomotive  fireman,  who  was 
badly  scalded,  and  confined  for  two  months,  and  unable  to 
do  any  hard  work  for  more  than  a  year  after  the  accident. 
St.  L.  &  S.  F.  R.  R.  Co.  V.  McClain,  15  S.  W.  Rep.  789. 

$10,000  not  excessive  for  injuries  consisting  of  loss  of  leg 
at  the  ankle,  causing  disability  to  work  for  a  year,  and 
decreasing  earning  power,  wound  being  extremely  painful. 
Taylor  v.  Mo.  P.  R.  Co.  (Mo.),  16  S.  W.  Rep.  206. 

$12,000  not  excessive  for  injury  to  brakeman,  twenty-two 
years  old,  who  had  earned  $60  per  month,  and  was  unable 
to  work  for  two  ye^,rs,  and  his  earnings  had  decreased  to 
$10  per  month.  Trinity  &  S.  R.  Co:  v.  Lane  (Tex.  1891),  15 
S.  W.  Rep.  477. 

$12,040  not  excessive  for  injury  to  arm  of  person  depend- 
ing on  manual  labor  for  support,  greatly  reducing  her  earn- 
ing capacity.     Coast  Line  R.  Co.  v.  Boston,  83  Ga.  387. 

$14,167  not  excessive  for  injury  to  leg  disabling  person 
for  life.  Gal.  H.  S.  A.  R.  Co.  \.  Porfert,  72  Tex.  344;  37 
Am.  &  Eng.  Cas.,  540. 

$15,000  not  excessive  for  injury  to  engineer  incapacitating 
him  from  any  labor,  and  depriving  him  of  the  sense  of  hear- 
ing.    Tex.  P.  R.  Co.  V.  Johnson,  42  Am.  &  Eng.  R.  Cas.  7. 

$16,000  not  excessive  where  plaintiff  was  permanently  in- 
jured, and  his  heart  displaced  and  enlarged.  Ga.  P.  R.  Co. 
V.  Dooley  (Ga.  1890),  12  S.  E.  Rep.  923. 

Mr.  Justice  Shepard  delivered  the  opinion  of  the  Court. 

The  appellee  was  a  passenger  on  the  car  of  the  appellant. 
The  car  was  an  open  one,  with  seats  running  crossways,  and 
was  boarded  and  alighted  from  on  the  sides,  at  the  end  of 
the  seats,  by  stepping  on  a  foot-board  suspended  by  iron 
bolts  from  the  floor  of  the  car,  and  running  its  entire  length. 

In  the  act  of  alighting  from  the  car  while  it  was  standing 

•  still,  the  bottom  of  her  dress,  as  she  says,  caught  upon  a 

bolt,  or  something,  that  protruded  above  the  floor  of  the  car, 

and  caused  her  to  trip  or  stumble,  or  both,  and  fall  to  the 

ground,  occasioning  severe  injuries  to  her. 
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The  jury  gave  appellee  a  verdict  for  $18,500,  from  which 
at  the  suggestion  of  the  court,  $3,500  was  remitted,  and 
thereupon  judgment  was  entered  for  $10,000  against  ap- 
pollant. 

Even  at  the  reduced  amount  the  judgment  seems  to  be  a 
large  one,  but  it  is  doubtful  if  it  be  so  large  as  to  justify  a 
reviewing  court  to  set  it  aside  on  that  ground.  It  is  well 
settled,  both  in  this  court  and  the  Supreme*  Court,  that  judg- 
ments in  cases  of  this  character  will  not  be  disturbed  on  the 
ground  that  the  damages  are  excessive,  unless  it  is  manifest 
that  the  verdict  was  against  the  evidence,  and  is  attributed 
to  passion  or  prejudice  on  the  part  of  the  jury. 

The  evidence  shows  that  in  addition  tp  the  external  bruises 
and  the  pain  suffered  by  the  appellee,  internal  injuries  of  a 
serious  and  disabling  kind  were  occasioned  to  her,  which  have 
assumed,  according  to  the  testimony  of  the  physician  who 
Avas  her  attendant,  a  chronic  or  permanent  form,  and  that 
from  the  time  of  the  injury  to  the  time  of  the  trial,  a  period 
of  more  than  two  years,  she  had,  as  she  testified,  been  unable 
to  do  anything  in  her  business,  which  was  that  of  a  sten- 
ographer, in  which  for  a  year  or  more  before  the  accident 
she  had  earned  an  average  of  $75  to  $80  a  month. 

The  defense,  so  far  as  the  facts  are  concerned,  was  that  the 
fall  of  appellee,  which  was  not  disputed,  occurred  from  her 
stumbling  or  tripping  after  she  had  left  the  car  and  while 
she  was  hastening  across  the  other  track  of  the.  appellant  in 
order  to  avoid  an  approaching  car,  and  to  reach  another  car 
waiting  for  her,  to  which  she  intended  to  transfer  herself- 
and,  furthermore,  that  the  bolt  upon  which  she  claims  her 
dress  caught  did  not  contribute  in  any  way  to  her  fall. 

The  api^ellee  was  traveling  south  on  the  west  or  south 
bound  track,  and  it  is  undisputed  that  she  finally  fell  to  the 
ground  at  some  point  on  the  further  or  east  side  of  the  north 
bound  track,  at  a  distance  of  at  least  ten  feet  from  the  inside 
or  east,  rail  of  the  track  on  which  the  car  she  had  ridden  in 
was  being  run.  The  plat  in  evidence  shows  that  each  track,  • 
consisting  of  two  rails,  is  five  feet  in  width,  and  that  the  tracks 
are  five  feet  apart,  and  the  appellee  herself  testified  that  she 
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fell  after  she  had  crossed  the  intervening  space  between  the 
two  tracks,  north  and  south  bound,  and  the  east  rail  of  the 
north  bound  -track. 

The  substance  of  her  description  of  the  manner  of  her  fall, 
was,  as  we  gather  it  from  her  testimony,- that  as  she  stepped 
from  the  foot  rail  of  the  car,  her  dress  caught  on  the  bolt 
and  prevented  her  feet  from  touching  the  ground,  as  they 
naturally  would  do,  and  destroyed  her  equilibrium;  that  she 
would  then  have  fallen  to  the  ground  but  for  the  fact  that 
her  dress  tore  loose  from  the  bolt,  and  let  her  go  forward, 
and  that  in  her  effort  to  recover  her  equilibrium,  her  momen- 
tum and  weight  carried  her  along,  and  across  the  other  track 
before  she  finally  fell. 

In  corroboration  of  her  testimony,  the  appellee  offered  in 
evidence,  and  it  was  received  over  the  objection  and  excep- 
tion of  appellant,  a  piece  of  the  dress  which  she  wore  at  the 
time  of  the  accident,  showing  the  particular  back  and  bot- 
tom part  of  the  dress,  with  braid  on  it,  which  was,  as  she 
testified,  caught  and  torn. 

That  an  accident,  such  as  appellee  described,  could  easily 
have  happened,  if  there  was  a  convenient  bolt  for  a  dress  to 
catch  upon,  needs  hardly  to  be  said. 

Although  other  witnesses  testified,  in  behalf  of  appellant, 
that  they  saw  nothing  to  indicate  to  them  that  the  falling 
of  appellee  was  caused  by  the  catching  of  her  dress,  and  that 
they  saw  no  indication  that  she  was  going  to  fall  until  she 
was  well  away  from  the  car  she  had  left,  and  notwithstand- 
ing her  fall  may  have  arisen  from  a  variety  of  causes  for 
which  the  appellant  was  in  no  manner  responsible,  we  are 
not  at  liberty  to  usurp  the  functions  of  the  jury  who  saw 
and  heard  all  the  witnesses  in  the  case  testify,  and  say  they 
came  to  a  wrong  conclusion. 

It  was  proved  in  the  case  that  there  was  a  bolt,  or  bolt 
head,  that  projected  from  one-half  to  three-quarters  of  an 
inch  above  the  floor  of  the  car  at  or  about  where  she  stepped 
from  the  floor  of  the  car  to  the  foot  rail.  The  bolt  was  used 
to  hold  the  foot  board  upon  which  passengers  step  in  getting 
on  and  off  the  car,  and  was  so  placed  that  a  dress  might 

Toxh  LI » 
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drag  over  it  when  the  wearer  was  in  the  act  of  alighting 
from  the  car,  and  it  is  apparent  from  a  photograph  of  tlie 
car  introduced  in  evidence  and  made  a  part  of  the  bill  of 
exceptions,  that  under  certain  conditions,  such  as  looseness 
of  the  bolt,  or  roughness  of  the  bolt  head,  or  perha])s  other 
conditions,  the  braided  bottom  of  a  woman's  dress  dragged 
over  the  bolt  head  there  shown,  might  catch  and  produce 
exactly  the  result  described  by  the  appellee. 

In  addition  to  the  photograph  before  referred  to  as  being 
in  evidence,  the  jury  by  consent  of  both  parties  inspected 
the  car  itself,  which,  it  was  agreed  by  both  sides,  was,  at  the 
time  of  inspecting  it,  in  the  same  condition  as  at  the  time 
of  the  accident. 

What  they  saw  we  have  no  means  of  knowing  and  can 
not  review.  Whatever,  if  anything,  was  lacking  in  the 
other  evidence  to  convict  the  appellant  of  negligence,  we 
must  presume  was  supplied  by  such  inspection. 

That  a  bolt,  in  the  position  indicated,  might  be  very  dan- 
gerous to  women  passengers  clothed  in  the  prevailing  fash- 
ion, in  getting  off  a  car,  is  too  plain  to  need  argument. 

That  the  bolt  in  question  was  dangerous,  the  jury  have 
found,  and  their  finding  rests  in  part,  at  least,  upon  evidence 
derived  from  a  personal  inspection  of  the  bolt  in  the  car 
itself,  which  is  not  before  us,  but  binds  us. 

The  instructions  given  and  refused  were  very  numerous, 
and  many  objections  on  account  of  them  are  raised.  It 
would  add  nothing  to  the  value  of  this  opinion  to  take  up 
such  objections  and  answer  them  specifically  and  in  detail, 
and  we  will  therefore  rest  content  by  saying  that,  in  our  opin- 
ion, the  jury  were  instructed  fairly  and  fully  by  the  instruc- 
tions that  were  given,  and  that  the  court  did  not  materially 
err  in  refusing  such  as  were  not  given. 

The  judgment  of  the  Circuit  Court  will  be  affirmed. 
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61      485 
I  Casel 

1.    Verdict — Against  the  Weight  of  the  Testimony. —A  yerdict  which  110      106 

is  manifestly  against  the  weight  of  the  testimony  should  be  set  aside;   a 

judgment  based  upon  it  will  be  reversed. 

Memorandnm. — Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  Theodore  Brent ano,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1893.  Reversed  and  remanded.  Opinion  filed  February 
13,  1894. 

The  statement  of  facts  is  contained  in  the  opinion  of  the 
court. 

Francis  A.  Riddle  and  Frank  B.  D^che,  attorneys  for 
appellant. 

Mr.  Justice  Shepard  delivered  the  opinion  of  the 
Court. 

The  judgment  appealed  from  was  recovered  upon  evi- 
dence so  strongly  preponderating  against  the  appellee,  who 
was  plaintiff  below,  that  we  are  unable  k)  discover  any  rea- 
sonable justification  for  it.  The  appellee  apparently  has  no 
faith  in  its  justice,  for  she  does  not  appear  in  this  court  in 
its  defense. 

The  dispute  was  a  mere  matter  of  accounting,  and  from 
the  record  as  presented  to  us,  which  we  have,  although  un- 
aided by  appellee,  diligently  examined,  we  can  not  see  how 
the  judgment  can  be  upheld.  It  looks  very  much  as  if  the 
judgment  ought  to  have  been  considerably  in  favor  of  the 
appellant. 

We  will  therefore  reverse  and  remand  the  cause. 


Oehmen  v.  Thurnes. 


1.  Bill  op  Exceptions.— 3fa«<  Contain  the  Evidence  Relied  Upon, 
— When  a  bill  of  exceptions  does  not  show  what  the  testimony  of  the 
witnesses  excepted  to,  was,  leaving  the  court  uninformed  whether  the 
evidence  that  was  heard  by  the  trial  court  had  even  a  tendency  to  es- 
tablish the  matters  set  up  by  way  of  defense,  it  will  be  presumed  that  the 
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evidence  heard  by  the  trial  court,  but  not  shown  to  the  Appellate 
Ck>urt,  justified  the  court  in  finding  the  issues  for  the  plaintiff  and 
rendering  judgment  against  the  defendant. 

Memorandiim. — Assumpsit.  Appeal  from  the  Circuit  Courtf  of  Cook 
County;  the  Hon.  Richard  W.  Clifford,  Judge,  presiding.  Heard  in 
this  court  at  the  October  term,  1893,  and  affirmed.  Opinion  filed  Febru- 
ary 18,  1894. 

The  statement  of  the  facts  is  contained  in  the  opinion  of 
the  court. 

C.  S*  Darbow  and  J.  C.  Tdbnes,  attorneys  for  appellant. 

Mb,  Justice  Shepard  delivered  the  opinion  of  the  Court. 

This  was  an  action  by  the  payee  against  the  guarantor  of 
a  promissory  note.  The  plea  was  the  general  issue  accom- 
panied by  notice  of  special  matter  of  defense.  The  cause 
was  submitted  to  the  court  without  a  jury,  and  on  the  trial 
parol  evidence  of  the  special  matter  of  defense  was  offere<l 
by  the  defendant,  the  appellant  here.  Objection  to  such 
evidence  was  made  by  the  plaintiff,  the  appellee  here,  upon 
grounds  questioning  the  competency  and  admissibility  of 
the  offered  evidence,  and,  without  ruling  upon  the  objec- 
tion, the  court  heard  the  testimony  of  three  witnesses  called 
by  the  defendant,  subject  to  the  objection  interposed  by  the 
plaintiff,  and  took  the  cause  under  advisement  upon  author- 
ities furnished  by  counsel  pertaining  to  the  legal  admissi- 
bility of  such  testimony,  and,  upon  consideration,  found  the 
issues  for  the  plaintiff  and  gave  judgment  in  his  favor.  It 
is  from  that  judgment  this  appeal  is  prosecuted. 

The  bill  of  exceptions  consists  of  a  copy  of  the  note  and 
guaranty  sued  on,  and  as  follows : 

"  And  thereupon  the  defendant  was  called  in  his  own  be- 
half, as  well  as  Jacob  C.  Turnes  and  Mary  A.  Turnes,  to  give 
evidence  in  support  of  the  notice  of  defense  filed  in  said 
cause,  to  which  testimony  the  plaintiff  objected,  for  the  rea- 
son that  the  matter  and  things  contained  did  not  constitute 
a  proper  or  valid  defense  in  this  action,  whereupon  the 
court  heard  the  testimony  of  such  witnesses,  subject  to  such 
objection  of  plaintiff,  and  thereupon  the  court  took  said 
cause  under  advisement  upon  authoiities  to  be  furnished  by 
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counsel  pertaining  to  the  legal  admissibility  of  such  testi 
mony,  upon  which  consideration  the  court  found  the  issues 
for  the  plaintiff,  and  assessed  the  damages  at  $446.59. 

Which  was  all  the  evidence  introduced  on  the  trial  of  said 
cause." 

Signature  and  seal  of  the  judge. 

There  is  nothing  in  the  bill  of  exceptions,  or  elsewhere  in 
the  record,  to  show  what  the  testimony  of  the  three  wit- 
nesses in  behalf  of  the  defendant  was,  and  we  are  wholly 
uninformed  whether  the  evidence  that  was  heard  by  the 
court  had  even  a  tendency  to  establish  the  matters  set  up 
by  way  of  defense. 

We  are  therefore  bound  to  assume  that  the  evidence  heard 
by  the  court,  but  not  shown  to  us,  justified  the  court  in 
finding  the  issues  for  the  plaintiff  and  rendering  judgment 
against  the  defendant.     Garrity  v.  Bamberger,  136  111.  499. 

The  judgment  of  the  Circuit  Court  will  be  affirmed. 
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152>  668 

1.    Option  Contract — What  w.— An  agreement  providing  for  the       77  33»1 
employment  of  a  party  in  a  manufacturing  business  and  giving  bim  the 
privilege  of  buying  the  plant  on  or  before  a  day  mentioned  but  contain- 
ing no  promise  or  undertaking  on  his  part  to  buy  it,  is  a  mere  option  and 
void  under  the  statute. 

Memorandnm. — Chancery.  Bill  to  have  an  option  contract  declared 
a  mortgage.  Appeal  from  an  order  dismissing  the  bill  entered  by  the 
Circuit  Court  of  Cook  County;  the  Hon.  Lorin  C.  Coluns,  Judge,  pre- 
siding. Heard  in  this  court  at  the  October  term,  1898,  and  affirmed. 
Opinion  filed  February  1, 1894. 

The  statement  of  facts  is  contained  in  the  opinion  of  the 
court. 

Appellant's  Brief,  Barnum,  Humphrey  &   Barnum, 

••  ArroBNEYS. 

* 

AppeUants  contended  that  the  showing  is  clear  that  both 
of  the  agreements  dated  December  4th  and  December  13th, 
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were  wrung  from  Kerting  by  abusing  the  advantage  which 
the  mortgagee  had  over  the  mortgagor,  and  by  taking  ad- 
vantage of  the  distress  and  ignorance  and  helplessness  of 
Kerting,  the  mortgagor. 

The  law  bearing  on  this  subject  is  and  always  has  been 
plain.  It  is  well  understood  and  has  been  often  adminis- 
tered by  the  court.  We  need  only  cite  a  few  authorities  in 
deference  to  the  rules  of  court  appertaining  to  briefs.  Brown 
V.  Gaffney,  28  111.  149;  Tennery  v.  Nicholson,  87  111.  464; 
Scanlan  v.  Scanlan,  134  111.  645;  Conant  v.  Riseborough,  139 
111.  388;  Russell  v.  Southard,  12  How.  (U.  8.)  139;  Pengh 
V.  Davis,  96  U.  S.  (6  Otto),  332;  Brick  v.  Brick,  98  U.  S.  (8 
Otto),  516;  Ilay worth  v.  Worthington,  5  Blackf.  361;  Miller 
v.  Green,  37  App.  (111.)  635;  1  Jones  on  Mort.,  Sees.  273,  293; 
Story's  Eq.  Jur.,  Sec.  222;  Preschbaker  v.  Feaman,  32  111. 
485;  2  Jones  on  Mort.,  Sees.  1039,  1042;  2  Story's  Eq.  Jur., 
Sec.  1019;  Bearss  v.  Ford,  108  111.  16;  Beach  Eq.  Jur.,  Sees. 
407,412,413,416. 

Appellee's  Bkief,  Flower,  Smith  &  Musgeave,  Attorneys. 

Appellee  contended,  that  to  establish  that  a  transfer  abso- 
lute on  its  face  was  in  fact  a  mortgage,  the  proof  must  be 
clear  and  convincing.  The  question  is  one  of  the  intention 
of  the  parties.  Fames  v.  Hardin,  111  111.  634;  Porrington 
V.  Akhorst,  74  111.  490;  1  Beaeh  on  Equity,  Sec.  414. 

One  of  the  distinguishing  tests  to  determine  whether  an 
instrument  is  a  mortgage  or  a  sale  with  the  privilege  of 
repurchasing,  is  the  existence  or  non-existence  of  a  debt  to 
be  secured.  If  there  be  no  debt  due  from  the  grantor  to 
the  grantee,  there  can  be  no  mortgage.  Kue  v.  Dole,  107 
111.  275;  McKinstry  v.  Conley,  12  Ala.  478;  McGee  v.  Catch- 
ing, 33  Miss.  672. 

The  fact  that  the  original  transaction  was  in  the  nature 
of  a  loan  is  not  conclusive,  nor  does  the  rule  once  a  mort- 
gage,  always  a  mortgage,  control  the  transaction.  Quick  v. 
Kodman,  5  Duer,  285  (N.  T.);  Moss  v.  Green,  10  Leigh 
(Va.)  251. 
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Mr.  Justice  Gary  delivered  the  opinion  of  the  Court. 

The  property  which,  with  such  changes  as  have  come  in 
the  course  of  business,  is  the  cause  of  this  suit,  was,  on  May 
30,  1890,  assigned  by  the  Kerting  Lithographing  Co. — of 
which  the  appellant  held  the  majority  of  the  stock — for  the 
benelit  of  creditors.  It  was  bought  for  $2,750  by  F.  N. 
Gage  &  Co.  from  the  assignee,  and  by  them  sold  November 
1,  1890,  to  I.  G.  Hatcher  for  $5,000,  who  had  the  day  before 
made  an  agreement  with  the  appellant  that  he  might  have 
the  property  on  or  before  December  4,  1890,  for  $5,500. 
The  agreement  is  voluminous,  and  contains  many  other  stip- 
ulations not  material  in  this  controversy.  December  4, 1890, 
Hatcher  conveyed  to  the  appellee,  by  a  bill  of  sale,  which 
recited,  "  for  and  in  consideration  of  the  sum  of  $5,500  law- 
ful money  of  the  United  States  of  America,  to  him  in  hand 
paid,  at  or  before  the  ensealing  and  delivery  of  these 
presents  by  Mr.  William  K.  Hilton,  in  trust  for  Frank  Ker- 
ting, party  of  the  second  part,"  hahenduin^  ''  to  and  for  his 
own  proper  use  and  behoof  forever,  unless  redeemed  by  said 
Frank  Kerting  on  or  before  March  4,  1891." 

On  the  same  date  as  the  last  mentioned  bill  of  sale,  an 
agreement  between  these  parties  was  made  which  recited 
that  the  appellee,  "  at  the  request  of  said  Kerting,  has  this 
day  purchased,"  "  and  a  trust  is  reposed  in,"  the  appellee, 
"  which  trust  in  said  bill  of  sale  was  so  declared  in  favor  of 
said  Kerting  because  he  was  vested  with  the  sole  option  and 
legal  right  to  purchase"  from  Hatcher. 

December  13,  1890,  a  new  agreement  was  executed  be- 
tween the  parties,  which  inter  alia  said  "  that  the  said  Hilton 
is  hereby  declared  to  be  the  absolute  owner  of  the  said  prop- 
erty, freed  from  any  trust  in  favor  of  said  Hilton."  Both  of 
the  agreements  between  these  parties  provided  for  the  em- 
ployment of  the  appellant  in  the  business,  and  gave  him 
the  privilege  of  buying  the  lithographic  plant  on  or  before 
March  4,  1891,  but  contained  no  promise  or  undertaking  on 
his  part  ever  to  buy  it.  He  had  a  mere  option,  void  under 
the  statute.  Schneider  v.  Turner,  27  111.  A  pp.  220;  130  111. 
28;  Corcoran  v.  Lehigh  &  Franklin  Coal  Co.,  37  111.  App. 
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577;  S.  C,  138  111.  890;  Locke  v.  Fowler,  41  111.  App.  6(J. 
It  matters  not  how  good  the  consideration,  or  what  the 
inducement,  for  such  a  contract. 

This  view  of  the  case  makes  all  inquiry  into  the  charges 
of  fraud  and  oppression  contfiined  in  the  bill,  useless,  as  the 
whole  theory  of  the  appellant's  case  is  based  upon  the 
validity  of  his  option  to  buy.  He  has  never  put  anything 
but  his  labor — ^f  or  which  probably  he  has  been  paid  a  salary 
— ^into  the  business,  and  if  he  is,  under  either  of  the  agree- 
ments, entitled  to  a  share  of  any  profits,  this  bill  is  not  for 
them.  The  object  of  this  bill  is,  in  effect,  a  specific  per- 
formance of  his  option  to  buy. 

The  decree  dismissing  the  bill  is  affirmed. 


West  Chicago  Street  Railroad  Co.  v.  Bode. 

1.  Damages — $  IB, 500  Not  Excessive, — ^Where  a  man.  something  over 
nixtj  years  of  age,  sustained  injuries  from  an  accident  on  a  street  car. 
rendering  him  an  invalid  and  incapable  of  performing  manual  or  mental 
labor  in  the  future,  it  teas  held,  that  a  verdict  for  $12,500  was  not  exces- 
sive. 

Memorandnm. — Action  for  personal  injuries.  Appeal  from  the  Cir- 
cuit Court  of  Cook  County;  the  Hon.  Edward  F.  Dunnk,  Judge,  pre- 
siding. Heard  in  this  court  at  the  October  term,  1893,  and  affirmed. 
Opinion  filed  February  4,  1894. 

The  statement  of  facts  is  contained  in  the  opinion  of  the 
court. 

Keep  &  Lowden,  attorneys  for  appellant, 
John  C.  Eichberg,  attorney  for  appellee. 

Mr.  Justice  Gary  delivered  the  opinion  of  the  Court. 

The  apjiellee  was  a  passenger  on  a  car  of  the  appellant  on 
the  20th  day  of  May,  1891,  and  was  then  injured  by  an  acci- 
dent, liability  for  which  is  not  contested  by  the  appellant. 

A  physician,  witness  for  the  appellee,  testified  that  the 
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appellee  was  in  good  health,  a  little  deaf  in  the  left  ear, 
before  the  accident,  and  is  an  invalid  since,  will  grow  worse, 
and  is  incapable  of  performing  manual  or  mental  labor 
in  the  future;  and  that  at  the  time  of  the  trial,  May  11, 1893, 
the  witness  believed  the  appellant  to  be  something  over 
sixty  years  old.  There  was  no  other  evidence  as  to  the  age 
or  health  of  the  appellee,  liefore  he  was  hurt  he  worke<l 
at  a  lathe  for  manufacturing  jewelry  and  received  either 
fifteen  or  sixteen  per  week. 

The  verdict  and  judgment  are  for  $12,500.  The  only 
question  in 'the  case  is  whether  the  amount  is  excessive. 
We  do  not  feel  justified  so  to  decide.  Chicago  City  Ry.  v. 
Wilcox,  33  111.  App,  450;  Chicago  v.  Leseth,  43  111.  App.  480. 
Affirmed. 

Mb.  Justice  Waterman  dissents. 
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1.  Nuisances— (SmoAry  Chimneys-Disfunctions, — ^An  injunction  which  -rj  ^^ 
restrains  a  defendant  at  all  times  from  permitting  dense  smoke  to  be  88  si  i 
emitted  from  his  chimneys,  where  it  is  obvious  that  the  smoke  could  do 

no  harm  to  the  complainant  when  the  wind  blew  it  away  from  him,  is 
too  broad. 

2.  Law — Administration  of  Must  he  Practical, — ^The  administration 
of  the  law  should  be  practical — adapted  to  the  conditions  and  necessities 
of  civilization.  Courts  do  not  exist  for  their  own  sake,  but  as  adjuncts 
to,  and  safeguards  of,  the  interests  of  the  great  body  of  the  people  who 
do  the  actual  work  of  the  world. 

Waterman,  J.,  dissenting. 

8.  Nuisances— 5nioA«  and  Soot— -The  casting  of  smoke  and  soot  into 
and  upon  the  premises  of  another,  to  the  injury  of  his  furniture  and 
draperies,  and  the  physical  annoyance  and  discomfort  of  his  family,  is 
a  nuisance,  and  persons  are  entitled  to  be  protected  therefrom. 

Memorandnm. — BiU  for  an  injimction.  Appeal  from  the  Superior 
CJourt  of  CJook  County;  the  Hon.  Pnnjp  Stein,  Judge,  presiding.  Heard 
in  this  court  at  the  October  term,  1893.  Reversed  and  remanded.  Opin- 
ion filed  February  1,  1894. 

The  statement  of  facts  is  contained  in  the  opinion  of  the 
court. 
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G.  W.  &  J.  T.  KRETzrNOEB,  attorneys  for  appellants. 

Appellee's  Brief,  Wolseley  &  IIea.th,  Attorneys. 

Dense  smoke  is  a  nuisance  which  can  be  restrained  by  a 
court  of  equity.  A  private  nuisance  is  defined  to  be  any- 
thing done  to  the  hurt  or  annoyance  of  the  lands,  tenements, 
or  hereditaments  of  another.  (3  B.  L.  Com.  216.)  Any 
unwarrantable,  unreasonable,  or  unlawful  use,  by  a  j^erson, 
of  his  own  property,  real  or  personal,  to  the  injury  of  an- 
other, comes  within  the  definition  stated.  Laflin  v.  Tear- 
ney,  131  111.  326;  Calef  v.  Thomas,  81  111.  480;  bttawa  Gas 
Co.  V.  Thompson,  39  111.  600. 

Whatever  is  offensive  physically  to  the  senses,  and  by 
such  oflfensiveness  makes  life  uncomfortable,  is  a  nuisance. 
Wahle  v.  Reinbach,  76  111.  327;  Seacord  v.  People,  22  111. 
App.  281. 

The  nuisance  complained  of  in  this  case  is  both  a  public 
and  a  private  one;  public  as  to  all  who  may  come  within  its 
range,  and  private  as  to  the  appellee,  who  suffers  a  special 
injury,  owing  to  the  proximity  of  his  home  and  property  to 
the  nuisance. 

The  doctrine  now  is,  that  a  nuisance  mav  be  at  the  same 
time  both  public  and  private.  The  use  cfi  a  steam  engine 
in  a  crowded  street  may  be  a  public  nuisance.  But  in  the 
case  where  the  smoke  from  it  also  injured  the  goods  in  a 
man's  shop,  and  made  his  dwelling  uncomfortable,  it  was 
held  to  be  such  a  private  nuisance  as  would  give  him  a  right 
of  action.     Wylie  et  al.  v.  El  wood,  134  111.  287. 

Mr.  Justice  Gary  delivered  the  opinion  of  the  Co[JRT. 

The  appellants  are  lessees  and  operators  of  an  eight^story 
hotel  on  Fifty-first  street,  and  the  appellee  has  a  fine  res- 
idence about  one  hundred  feet  south  of  the  hotel. 

He  complains  that  from  the  chimneys  of  the  hotel  the 
appellants  permit  dense  smoke,  dust  and  soot  to  issue,  to 
the  great  annoyance  and  discomfort  of  himself  and  family 
and  to  the  great  damage  of  his  furniture,  etc.  He  filed 
this  bill  to  enjoin  them,  and  on  the  hearing  the  court  by 


First  District — October  Term,  1893.       443 

Milligan  v.  Nelson. 

decree  perpetually  enjoins  them,  "  their  agents,  servants  and 
employes,  from  permitting  or  allowing  dense  smoke  to  be 
emitted  from  any  of  the  chimneys  of  the"  hotel. 

The  cause  was  heard  by  agreement  upon  the  affidavits, 
on  both  sides,  filed  upon  the  application  for  a  tempoi-ary 
injunction  and  the  bill  and  answer,  no  replication  appear- 
ing in  the  record.  As  to  the  evidence  it  may  fairly  be 
said  that  everything  as  to  the  actual  nuisance  by  smoke 
is  denied  with  as  much  emphasis,  and  with  as  great  a  vol- 
ume of  testimony  by  one  side,  as  it  is  alleged  by  the 
other. 

The  administration  of  the  law  should  be  practical — 
adapted  to  the  condition  and  necessities  of  civilization. 
Courts  do  not-  exist  for  their  own  sake,  but  as  adjuncts  to, 
and  safeguards  of,  the  interests  of  the  great  body  of  the 
people  who  do  the  actual  work  of  the  world. 

Those  who  seek  and  enjoy  the  advantages  of  life  in  a 
great  city  must  take  them  with  all  the  inevitable  drawbacks 
that  attend  the  concentration  of  a  large  population,  and  the 
industries  in  which  that  population  is  engaged.  The  air  of 
open  fields  can  not  be  hoped  for  in  the  streets  of  a  commer- 
cial and  manufacturing  metropolis. 

This  record  shows  that  in  the  same  immediate  neighbor- 
hood with  these  parties  are  many  other  structures  using  a 
good  deal  of  steam,  to  produce  which  a  large  quantity  of 
coal  is  consumed.  It  may  be  that  if  anthracite  coal  were 
used  there  would  be  less  smoke;  but  mav  we  interdict  the 
use  of  practically  the  only  fuel  supplied  by  nature  to  several 
great  States  upon  whose  prosi^rity  Chicago  lives  and 
grows  ?  We  need  not  now  go  into  a  consideration  of  that 
question. 

Besides  the  structures  before  mentioned  it  is  alleged,  and 
not  denied,  that  the  Illinois  Central  Eailroad  is  within  about 
five  hundred  feet  of  the  residence  of  the  appellee,  and  that 
about  four  hundred  locomotives  pass  thereon  daily,  and  that 
the  greatest  amount  of  smoke  in  that  neighborhood  comes 
from  those  locomotives;  yet  the  appellee  swears  that  he  has 
not  suffered  any  damage  from  that  cause. 
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It  is  obvious  that  smoke  emitted  from  the  chimneys  of  the 
hotel  could  do  no  harm  to  the  appellee  whenever  the  wind 
would  blow  it  in  a  direction  away  from  the  place  of  his  res- 
idence, and  that  not  less  than  three-quarters  of  the  compass 
would  be  open  to  the  appellants;  yet  this  injunction  is  abso- 
lute against  dense  smoke  at  all  times. 

Should  this  injunction  stand  it  would  be  a  foundation  for 
interminable  proceedings  hereafter.  It  does  not  prohibit 
smoke  (by  itself  smoke)  but  dense  smoke.  Dense  is  an  ad- 
jective which,  in  the  mouths  of  different  witnesses,  would, 
by  some,  be  applied  to  steam  somewhat  darkly  tinged,  and 
bv  others  be  withheld  from  clouds  black  as  Erebus.  The 
affidavits  in  this  record  illustrate  this  difference  of  views. 

The  woman  of  Samaria,  who,  after  a  few  minutes  conver- 
sation at  the  well  tells  her  neighbors,  "  Come,  see  a  man, 
which  told  me  all  things  that  ever  I  did,"  would  see  the 
color  of  "  the  smoke  of  their  torment "  that  "  ascendeth  up 
for  ever  and  ever,"  or  "  of  the  great  w^hite  throne,"  as  her 
bias  might  happen  to  be. 

Upon  an  application  to  punish  for  breach  of  this  injunc- 
tion there  would  be  as  great  difficulty  in  arriving  at  the 
truth,  as  is  so  humorously  described  by  Chancellor  Wal- 
worth in  De  Rivafinoli  v.  Corsetti,  4  Paige  264,  in  relation 
to  opera  music.  It  is  clear  that  the  appellee  can  be  entitled 
to  an  injunction  only  when  the  wind  would  turn  the  smoke 
upon  him,  or  a  calm  would  permit  it  so  to  settle. 

On  the  whole  case  the  facts  are  too  doubtful,  and  the 
remedy  too  difficult  and  uncertain  of  application,  to  justify 
an  injunction. 

It  is  not  the  theory  of  the  bill  that  the  appellee  is  entitled 
to  an  injunction  against  smoke — all  smoke — but  only  against 
dense  smoke. 

Who  can  anticipate  the  mind  of  the  chancellor  when  he 
shall  be  called  upon  to  compare  that  adjective  or  to  separate 
smoke  from  the  chimneys  of  the  appellants  from  that  em- 
anating from  other  sources  ?  This  is  a  case  for  a  chancel- 
lor to  "  consider  whether  he  would  not  do  a  greater  injury 
by  enjoining  than  would  result  from  refusing,  and  leaving 
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the  party  to  his  redress  at  the  hands  of  a  court  and  jury." 
Eichards'  Appeal,  57  Pa.  St.  105. 

The  decree  is  reversed  and  the  cause  remanded  with  direc- 
tions to  the  Superior  Court  to  dismiss  the  bill  at  the  cost  of 
the  appellee.    Keversed  and  remanded, 

Mb.  Justice  "Waterman,  dissbntino. 

I  think  that  the  decree  in  this  cause  should  be  reversed 
and  the  cause  remanded  for  a  modification  of  the  injunction. 

In  a  growing  city  such  as  is  Chicago,  injunctions  of  this 
kind  should  not  be  made  perpetual. 

The  character  of  neighborhoods  so  change  here  that  the 
doing  of  that  which  is  a  nuisance  at  a  particular  place,  five 
years  thereafter  may  cease  to  be,  there,  such.  Injunctions 
of  this  kind  should,  therefore,  in  rapidly  growing  and  chang- 
ing towns,  be  for  limited  periods,  or  leave  should  be  given  in 
the  order,  to,  after  a  certain  time,  apply  for  a  dissolution  or 
modification  of  the  injunction. 

The  bill  in  this  case  is  brought  by  an  individual,  not  by  the 
representatives  of  the  public;  the  decrefe  therein  should  have 
reference  only  to  the  rights  of  the  complainant  in  respect  to 
the  premises  in  the  enjoyment  and  use  of  which  the  com- 
plainant has  been  injured.  It  is  not  merely  the  emitting  of 
the  dense  smoke  from  the  chimneys  of  appellant  that  has 
damaged  the  complainant ;  it  is  because,  as  found  by  the 
decree,  the  air  in  and  about  his  premises  has  been  and  is 
filled  with  dust  and  soot  issuing  from  the  chimneys  of  said 
hotel,  to  complainant's  annoyance  and  discomfort;  because 
"  the  soot  falling  from  the  chimneys  of  said  hotel  has  sifted 
through  the  doors  of  complainant's  dwelling  house  so  that 
complainant  could  not  keep  the  draperies,  carpets,  etc.,  in  his 
house  free  from  soot;"  and  because  "  when  the  wind  blew 
from  said  hotel  building  in  the  direction  of  complaiiiant's 
dwelling  house  he  could  not  open  his  windows  without  hav- 
ing dust,  smoke  and  soot  enter  into  his  said  dwelling  house 
to  the  great  4amage  of  his  furniture,  draperies,  etc.,  and  to 
the  physical  discomfort  and  annoyance  of  his  family,"  and 
because  "  it  is  impossible  for  him  to  keep  his  furniture,  etc.. 
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free  from  soot,  and  that  the  porch,  steps  and  roof  of  com- 
plainant's said  dwelling  house  could  not  be  kept  clean  or 
free  from  the  soot  and  dust  proceeding  from  appellant's  said 
chimney,"  that  complainant  has  suffered  damage.  It  is  on 
account  of  the  doing  of  these  things,  an  injury  and  nuisance 
to  complainant  in  the  use  and  enjoyment  of  his  said  prem- 
ises, that  he  is  entitled  to  relief;  and  the  injunction  should 
restrain  the  doing  of  these  things.  The  restraint  should  not 
be  in  this  case  against  the  emitting  of  dense  smoke,  for  it 
does  not  appear  that  with  the  wind  in  certain  directions 
such  emission  would  be  a  nuisance  or  injury  to  complainant. 
Kerfoot  v.  People,  No.  180,  October  term,  1893,  Ul.  App.; 
Attorney  General  v.  Newberry  Library,  51  111.  App.  166. 

The  casting  of  smoke  and  soot  into  and  upon  the  prem- 
ises to  the  injury  of  furniture  and  draperies,  and  the  phys- 
ical annoyance  and  discomfort  of  his  family  is  a  nuisance; 
and  appellee  is  entitled  to  be  protected  therefrom  the  same 
as  appellant  would  be  entitled  to  protection  from  noxious 
and  unwholesome  odors  emitted  from  an  establishment  for 
rendering  dead  horses  into  oil,  conv'erting  their  hides  into 
leather,  and  their  hoofs  into  glue,  should  appellee's  premises 
be  converted  into  such  a  factory.  Laflin  v.  Tearney,  131 
111.  326;  Calef  v.  Thomas,  81  111.  480;  Ottawa  Gas  Co.  v. 
Thompson,  39  111,  600;  Harmon  v.  City  of  Chicago,  110  111. 
406;  Ross  v.  Butler,  19  N.  J.  Eq.  298;  Wood  on  Nuisance, 
Sec.  505;  Eex  v.  Waterhouse,  L.  K.  72,  B.  545;  Crump  v. 
Lambert,  L.  E,  3  Eq.  409;  High  on  Injunctions,  Sec.  773; 
Wahle  V.  Eeinbach,  76  111.  326. 

The  maxim  sic  utere  tuo  ui  alienum.  non  lodda^ — so  use 
your  own  property  as  not  to  injure  that  of  another,  is  as 
applicable  to  the  great  hotel  of  appellant  as  to  the  small 
dwelling  of  appellee,  and  restricts  the  pouring  of  soot  and 
smoke  upon  the  premises  of  another  in  the  same  way  that 
it  would  restrain  appellee  from  driving  the  guests  of  this 
hotel  away  by  sickening  odors  arising  from  the  carrying  on 
of  a  lawful  business.  This  hotel  is  situated  im^  a  residence 
neighborhood,  and  it  is  fair  to  presume  that  its  proprietors 
desire  that  such  should  continue  to  be  the  character  of  its 
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surroundings;  that  they  would  strenuously  object  to  the  erec- 
tion about  it  of  packing  houses,  soap  factories  and  tanneries. 

Being  in  a  residence  neighborhood,  complainant  has  a 
right  to  be  protected  in  the  enjoyment  of  his  dwelling 
house,  from  such  things  as  are  incompatible  with  the  phys- 
ical comfort  and  health  of  his  family,  and  are  nuisances. 

It  is  not  a  sufficient  answer  for  appellants,  in  effect,  to  say 
that  considering  the  magnitude  and  nature  of  their  estab- 
lishment they  have  done,  and  are  doing,  the  best  they  can, 
unless  they  use  hard  coal,  to  prevent  appellee  from  being 
annoyed,  his  physical  comfort  destroyed,  and  his  furniture 
ruined  by  the  smoke  from  their  chimneys,  and  that  other 
establishments  in  that  vicinity  also  send  out  a  great  deal  of 
smoke.  Cartwright  v.  Gray,  12  Grant's  Chy.  (Ont.)  399- 
404;  Crump  v.  Lanibert,  supra;  Cropley  &  Son,  Limited,  v.. 
Lightowler,  L.  E.  3  Eq.  Cas.  279;  1  Wood's  Law  of  Nui- 
sance, 694;  Ililliard  on  Injunctions,  341;  1  High  on  Injunc- 
tions, Sec.  746;  2  Story's  Eq.  Jur.,  11th  Ed.,  Sec.  927  d. 


Great  Western  Telegraph  Company  y.  LowenthaL 

1.  Stockholder — Who  w  Not. — Where  a  person  subscribed  for  tlie 
capital  stock  of  an  incorporated  company  after  its  entire  capital  stock 
had  already  been  subscribed  for,  it  was  held^  that  his  subscription  was 
void,  and  that  he  was  not  a  subscriber  to  the  stock  of  the  company. 

Memorandnm. — Suit  against  a  stockholder.  Error  to  the  Circuit 
Court  of  Cook  County;  the  Hon.  Richard  W.  Cufford,  Judge,  presid- 
ing. Heard  in  this  court  at  the  October  term,  1893,  and  affirmed. 
Opinion  filed  December  21,  1898. 

The  statement  of  facts  is  contained  in  the  opinion  of  the 
court. 

Thomas  J.  Sutherland,  attorney  for  plaintiff  in  error. 
EosENTHAL  &  HiBscHL,  attomcys  for  defendant  in  error. 
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Mr.  Justice  Gary*  delivered  the  opinion  of  the  Court. 

On  the  16th  day  of  May,  1868,  the  defendant,  here  as 
well  as  below,  signed  a  subscription  list  of  shares  in  the 
Telegraph  Co.  for  one  hundred  shares,  for  which  he  has 
never  paid  anything.  Among  other  defenses — which  need 
not  be  noticed — he  showed  by  the  articles  of  the  com- 
pany, dated  the  2d  day  of  December,  1867,  acknowledged 
the  12th  day  of  May,  1868,  and  filed  in  the  office  of  the  Sec- 
retary of  State  on  the  17th  day  of  July,  1868,  that  all  the 
stock  of  the  com^mny  had  been  taken  by  other  persons  at 
the  date  of  the  articles. 

It  is  pretty  clearly  intimated  in  the  case  of  this  plaintiff 
V.  Bush,  35  111.  App.  213,  that  we  then  thought  that  this 
defense  was  a  good  one,  if  not  avoided  by  some  answer  to  it. 
Scovill  V.  Thayer,  105  U.  S.  143,  accords  with  that  intima- 
tion. We  held  Bush  liable  because,  upon  the  circumstances 
he  had,  as  we  held,  elected  to  take  the  position  of  a  stock- 
holder under  the  decree  of  the  Circuit  Court  made  in  pur- 
suance of  the  opinion  of  the  Supreme  Court  in  Terwilliger's 
case,  59  111.  249. 

Here  the  defendant  never  did  anything  under  that  decree, 
and  indeed  never  was  in  a  position  to  take  shares  under  it. 
Only  those  who  had  paid  something  on  their  subscriptions 
could  take.  The  defendant  never  had  any  claim  upon  the 
company,  nor  did  the  company  ever  have  any  claim  upon 
him.  The  assessment  decree  is  against  stockholders  as  a 
class;  who  are  stockholders  is  to  be  proved. 

As  to  the  defendant  the  proof  fails  and  the  judgment  is 
affirmed. 


51      448 
110    ^389 


Snow  et  aL  v.  Macfarlane  et  al. 


1.  Contracts. — Can  Not  he  Varied  by  Parol. — The  legal  effect  of  a 
writing — ^what  it  means  by  express  words  or  by  implication — can  not  be 
varied  by  parol. 

2.  Trustees. — Not  to  Speculate  on  the  Funds, — ^Persons  standing  in  a 
fiduciary  relation  have  no  right  to  speculate  upon  the  interests  com- 
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mitted  to  their  care,  or  to  put  themselves  in  a  position  adverse  to  the 
interests  of  the  appellants. 

3.  Agents. — Benefits  Belong  to  the  Principal. — In  any  contract  of 
purchase  and  sale  with  the  principal,  or  other  transaction  by  which  the 
agent  obtains  a  benefit,  a  presumption  arises  against  its  validity  which 
the  agent  must  overcome. 

Memorandnm. — ^Chancery  proceedings.  Appeal  from  the  Circuit 
Court  of  Cook  County;  the  Hon.  Murray  F.  Tuley,  Judge,  presiding. 
Heard  in  this  court  at  the  October  term,  1803,  and  affirmed.  Opinion 
tiled  November  27,  1893. 

The  statement  of  facts  is  contained  in  the  opinion  of  the 
court. 

Pence  &  Carpenter  and  Oliver  &  Snow  alter,  attorneys 
for  appellants. 

Appellee's  Brief,  J.  S.  Huey,  R.  S.  Thompson  and  James 

R.  Mann,  Attorneys. 

In  all  cases  where  a  person  is  either  actually  or  construct- 
ively agent  of  a  person,  all  profits  and  advantages  made  by 
him  in  the  business  beyond  his  ordinary  compensation,  are 
to  be  for  the  benefit  of  his  emploj^er.  Paley  on  Principal 
and  Agent,  51. 

And  not  only  interest,  but  every  other  sort  of  profit  or 
advantage,  clandestinely  derived  by  an  agent  from  dealing 
or  speculating  with  his  principal's  effects,  is  the  property  of 
the  latter,  and  must  be  accounted  for.  Love  et  al.  v.  Hoss, 
62  Ind.  255. 

A  real  estate  broker  who,  for  a  specified  compensation, 
agrees  with  the  owner  of*  a  tract  of  land  to  negotiate  the 
sale  of  the  same  for  a  particular  price,  is  liable  to  his  prin- 
cipal without  demand,  for  any  excess  received  by  him  in 
making  sale  of  such  tract,  concealed  by  him  from  his  prin- 
cipal.    Dodd  v.  Wake,  26  K  J.  Eq.  484. 

Mr.  Justice  Gary  delivered  thk  opinion  of  the  Court. 

On  the  first  day  of  August,  A.  D.  1890,  the  appellees  were 
the  owners  of  lands  in  section  1,  township  39,  range  14,  in 
Cook  county,  which  at  the  price  of  $2,500  per  acre  amounted 
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to  $262,080.  The  legal  title,  in  trust  for  them,  was  in  one 
Samuel  W.  Jackson. 

The  appellants  composed  the  firm  of  Snow  &  Dickinson, 
real  estate  agents. 

On  the  day  named  the  appellees  gave  to  the  appellants  a 

paper  as  follows : 

"August  Ifit,  1890. 
Snow  &  Dickinson  : 

Gentlemen :  We,  the  undersigned,  owners  of  the  propertj^ 
on  the  other  side  of  this  sheet,  give  you  the  exclusive  agency 
to  sell  the  same  for  thirty  days  hereafter  for  the  sum  of 
$2,500  per  acre  in  bulk,  entire  tract,  according  to  the  acreage 
thereon  printed.  Terms,  quarter  cash.  Purchaser  to  assume 
present  mortgage  of  $136,000,  balance  to  be  arranged  be- 
tween us  in  second  mortgage. 

If  this  is  sold  in  less  bulk  than  entire  tract,  prices  are  to 
be  as  marked  on  this  plat.  Terms  to  be  agreed  upon  be- 
tween us. 

If  sold  by  you  before  thirty  days  from  this  date,  we 

agriee  to  pay  you  three  per  cent  commission  for  selling  the 

same. 

John  W.  Macfarlane, 

H.  S.  Reynolds, 

W.  H.  Pridmore, 

S.  B.  Foster, 

W.  A.  Pripmore." 

The  signatures  are  of  the  appellees.  On  the  twenty-third 
of  that  month  the  appellants  and  Sherbum  Bryant  made 
this  contract : 

"This  memorandum  witnesseth,  that  Samuel  "W.  Jackson, 
by  Snow  &  Dickinson,  his  agents,  hereby  agree  to  sell,  and 
Sherbum  Bryant  agrees  to  purchase,  at  the  price  of  $288,288, 
the  following  described  real  estate  in  the  county  of  Cook, 
in  the  State  of  Illinois :  Blocks  one  (1)  to  six  (6),  both  inclu- 
sive, and  eight  (8)  to  twenty-five  (25)  both  inclusive,  in 
Stony  Island  Heights  Subdivision,  being  a  subdivision  made 
by  the  Calumet  and  Chicago  Canal  and  Dock  Company,  of 
part  of  the  southwest  quarter  of  section  one  (1),   town- 
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ship  thirty-seven  (37)  north,  range  fourteen  (14)  east  of 
the  third  principal  meridian.  Subject  to  all  taxes  and 
assessments  levied  after  the  year  1889,  and  any  unpaid  spe- 
cial taxes  or  assessments  levied  for  improvements  not  yet 
made.  Also  subject  to  an  incumbrance  of  $131,365,  payable 
as  follows:  $40,587  on  or  before  May  29,  1891;  $45,389  on 
or  before  May  29,  1892;  $45,389  on  or  before  May  29,  1893, 
with  interest  at  the  rate  of  six  per  cent  per  annum,  payable 
semi-annually,  which  incumbrance,  with  interest  from  this 
date,  the  said  purchaser  hereby  agrees  to  assume  and  pay  as 
part  of  the  consideration  hereof. 

Said  purchaser  has  paid  $5,000  as  earnest  money  to  be  ap- 
plied on  said  purchase  when  consummated,  and  agrees  to  pay 
within  five  days  after  the  title  has  been  examined  and  found 
good,  the  further  sum  of  $91,208,  at  the  oflSce  of  Snow  & 
Dickinson,  in  Chicago,  provided  a  good  and  suflScient  gen- 
eral warranty  deed,  conveying  to  said  purchaser  a  good  title 
to  said  premises,  with  waiver  and  conveyance  of  any  and 
aU  estates  of  homestead  therein,  and  all  rights  of  dower,  in- 
choate or  otherwise  (subject  as  aforesaid)  shall  then  be  ready 
for  delivery.  The  balance  to  be  paid  as  follows  :  $60,715, 
on  or  before  one  vear  from  this  date,  with  interest  from  this 
date  at  the  rate  of  six  per  cent  per  annum,  payable  semi- 
annually, to  be  secured  by  notes  and  mortgage,  or  trust 
deed  of  even  date  herewith,  on  said  premises,  in  the  form 
ordinarily  used  by  Snow  &  Dickinson.  A  complete  abstract 
of  title  or  merchantable  copy  to  be  furnished  within  a  rea- 
sonable time,  with  a  continuation  thereof  brought  down  to 
cover  this  date.  In  case  the  title,  upon  examination,  is  found 
materially  defective  within  ten  days  after  said  abstract  is 
furnished,  then,  unless  the  material  defects  be  cured  within 
sixty  days  after  written  notice  thereof,  the  said  earnest 
monev  shall  be  refunded  and  this  contract  is  to  become  in- 
operative. 

Should  said  purchaser  fail  to  perform  this  contract 
promptly  on  his  part  at  the  time  and  in  the  manner  herein 
specified,  the  earnest  money  paid  as  above  shall,  at  the  op- 
tion of  the  vendor,  be  forfeited  as  liquidated  damages,  includ- 
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ing  commissions  payable  by  vendor,  and  this  contract  shall 
be  and  become  null  and  void.  Time  is  of  the  essence  of  this 
contract,  and  of  all  the  conditions  thereof.  This  contract 
and  the  said  earnest  money  shall  be  held  by  Snow  &  Dick- 
inson for  the  mutual  benefit  of  the  parties  hereto. 

In  testimony  whereof,  the  parties  hereto  set  their  hands 
this  23d  day  of  August,  A.  D.  1890. 

Samuel  W.  Jackson, 
By  Snow  &  Dickinson,  Agts. 
S.  Bryant." 

On  the  same  day  last  named,  Jackson,  at  the  instance  of 
the  appellants  and  one  George  I.  Hicks,  who  was  a  clerk  in 
their  office,  made  this  paper: 

''  This  Memorandum  Witnesseth  :  That  Samuel  W.  Jack- 
son hereby  agrees  to  sell,  and  George  I  Hicks  agrees  to 
purchase,  at  the  price  of  $202,080,  the  following  describe<l 
real  estate,  situated  in  Cook  County,  Illinois :  Blocks  1  to 
6,  both  inclusive,  and  8  to  25,  both  inclusive,  in  Stony  Island 
Heights  Subdivision,  being  a  subdivision  made  by  the  Cal- 
umet and  Chicago  C^anal  and  Dock  Company  of  part  of  tlie 
southwest  quarter  of  section  one  (1),  township  37  north, 
range  14  east  of  the  third  principal  meridian.  Subject  to  all 
taxes  and  assessments  levied  aiter  the  year  1890;  any  un- 
paid special  taxes  or  assessments  levied  for  improvements 
not  yet  made;  also  subject  to  an  incumbrance  of  $131,365, 
payable  as  follows :  $40,587  on  or  before  May  29,  1891; 
$45,389  on  or  before  May  29, 1892,  and  $45,389  on  or  before 
May  29, 1893,  with  interest  at  the  rate  of  six  per  cent  per 
annum,  payable  semi-annually,  w^hich  incumbrance,  with  in- 
terest from  this  date,  the  said  purchaser  hereby  agrees  to 
assume  and  pay  as  part  of  the  consideration  hereof. 

Said  purchaser,  has  paid  $5,000  as  earnest  money,  to  be 
applied  on  said  purchase  when  consummated,  and  agrees  to 
pay,  within  five  days  after  the  title  has  been  examined  and 
found  good,  the  further  sum  of  sixty-five  thousand  (05,000) 
dollars,  at  the  office  of  Snow  <fe  Dickinson,  Chicago,  provided 
a  good  and  sufficient  general  warranty  deed,  to  Sherburit 
Bryant,  conveying  to  said  Bryant  a  good  title  to  said  prem- 
ises with  waiver  and  conveyance  of  any  and  all  charges  of 
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homestead  therein;  and  all  rights  of  dower,  inchoate  or  oth- 
erwise (subject  as  aforesaid),  shall  then  be  ready  for  de- 
livery. The  balance  to  be  paid  as  follows:  $160,715  on  or 
before  one  year  from  this  date,  with  interest  from  this  date 
at  the  rate  of  six  per  cent  per  annum,  payable  semi-annually, 
to  be  secured  by  notes  signed  by  Sherbum  Bryant,  and 
mortgage,  or  trust  deed,  of  even  date  herewith,  on  said  prem- 
ises, in  the  form  ordinarily  used  by  Snow  &  Dickinson.  A 
complete  abstract  of  title,  or  merchantable  copy  to  be  fur- 
nished within  a  reasonable  time,  with  a  continuation  thereof 
brought  down  to  cover  this  date.  In  case  the  title,  upon 
examination,  is  found  materially  defective,  within  ten  days 
after  said  abstract  is  furnished,  then,  unless  the  material  de- 
fects be  cured  within  sixty  days  after  written  notice  thereof 
the  said  earnest  money  shall  be  refunded  and  this  contract 
is  to  become  inoperative.  The  vendor  hereby  agrees  to  put 
the  consideration  in  said  deed  at  any  sum  said  Bryant  may 
desire  at  the  time  the  same  is  made. 

Should  said  purchaser  fail  to  perform  this  contract 
promptly  on  his  part,  at  the  time  and  in  the  manner  herein 
specified,  the  earnest  money  paid  as  above,  shall,  at  the 
option  of  the  vendor,  be  forfeited  as  liquidated  damages, 
including  commissions  payable  by  vendor,  and  this  contract 
shall  be  and  become  null  and  void.  Time  is  the  essence  of 
this  contract  and  of  all  the  considerations  thereof. 

.This  contract  and  the  said  earnest  money  shall  be  held  by 
Snow  and  Dickenson  for  the  mutual  benefit  of  the  parties 
hereto. 

In  testimony  whereof,  said  parties  hereto  set  their  hands 
this  23d  day  of  August,  A.  D.  1890. 

If  this  contract  is  recorded  it  is  thereupon  to  become 
void,  and  said  deposit  of  $5,000  forfeited  to  said  Jackson. 

Samuel  W.  Jackson, 
George  I.  Hicks." 

On  the  twenty-second  of  September  following,  the  appel- 
lees gave  to  the  appellants  this  paper : 

"  Chicago,  III.*,  Sept.  22,  1890. 

In  consideration  that  Snow  &  Dickenson  have  brought 
about  and  are  now  about  to  consummate  the  sale  of  blocks 
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1  to  6,  both  inclusive,  and  blocks  8  to  25,  both  inclusive,  in 
Stony  Island  Heights  Subdivision,  being  a  subdivision  made 
by  the  Calumet  and  Chicago  Canal  and  Dock  Company  of 
a  part  of  the  southwest  quarter  of  section  1,  township  37 
north,  range  14  east  of  3d  principal  meridian,  for  the 
sura  of  $288,288,  of  which  $50,000  is  cash,  and  the  balance 
to  be  secured  by  deed  of  trust  or  mortgage  on  said  property, 
we,  and  each  of  us,  hereby  agree  to  pay  and  deliver  to  said 
Snow  &  Dickenson  for  making  said  sale,  of  the  notes  repre- 
senting the  deferred  payments  of  said  purchase  money,  the 
following  notes :  One  to  be  made  by  Sherburn  Bryant  for 
$16,570,  due  on  or  before  November  1,  1800,  with  interest^ 
and  one  note  made  by  said  Bryant  for  $10,000,  Avith  interest 
due  on  or  before  November  1,  1890. 

The  foregoing  notes  are  to  be  delivered  to  Snow  & 
Dickinson  when  said  sale  is  closed,  and  as  soon  as  the  same 
are  executed  and  delivered  by  said  Bryant,  and  shall  be  in 
full  for  all  compensation  of  said  Snow  &  Dickinson,  in 
respect  to  said  transaction,  and  shall  be  their  absolute 
property. 

Saaiuel  W.  Jackson, 
Samuel  B.  Foster, 
II.  J.  Reynolds, 
W.  H.  Pridmore, 
W,  A.  Pridmorb, 
J.  W.  McFarlane." 

On  the  next  day  a  deed  was  executed  and  delivered  by 
Samuel  W.  Jackson  to  Sherburn  Bryant,  on  the  terms  of 
the  contract  with  Bryant,  except  that  the  times  of  paj^- 
ment  were  changed.  The  terms  of  the  paper  last  copied 
were  carried  out;  the  appellants  collected  Jhe  money  on  the 
notes,  and  thereby  received  $25,411.36  more  than  three  per 
cent  commission  on  $288,288,  the  prico  on  the  sale  to 
Bryant. 

The  object  of  this  suit  is  to  compel  the  appellants  to  pay 
that  excess  to  the  appellees,  and  the  decree  is  for  that  sum, 
^vith  interest  in  favor  of  the  appellees.  In  general  terms  it 
may  be  said  that  the  testimony  is  conflicting  upon  every- 
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thing  not  in  writing.  Upon  that  testimony  on  one  side,  it  is 
argued  that  the  paper  first  copied  herein,  was  an  option  to 
the  appellants,  to  themselves  buy  the  property,  and  that 
on  the  sale  to  Bryant  they  were  entitled  to  the  diflference  in 
prices  as  their  profit.  To  that  it  is  suflicient  to  answer 
that  the  legal  effect  of  a  writing — what  it  means  by  express 
words  or  by  implication — can  not  be  varied  by  parol. 
Schultz  V.  Plankinton  Bank,  40  111.  App.  462. 

Had  the  giving  up  to  the  appellants  of  the  notes,  mentioned 
in  the  paper  of  September  22d,  been  a  gift  by  the  appellees, 
it  would  have  been  irrevocable  (8  Am.  and  Eng.  Ency.  of 
Law,  1339),  unless  the  relations  of  the  parties  prevented  that 
consequence.  But  it  does  not  purport  to  be  a  gift,  but  pay- 
ment for  services  already  substantially  rendered,  under  a 
retainer  for  a  much  smaller  consideration.  The  appellants 
could  not  demand  more  than  the  price  they  had  agreed  upon. 
1  Chitty  on  Cont.,  60. 

They  were  in  a  fiduciary  relation  and  had  no  right  to 
speculate  upon  the  intei*ests  committed  to  their  care,  or  to 
put  themselves  in  a  position  adverse  to  the  interests  of  the 
appellants.     Hughes  v.  Washington,  72  111.  84. 

"  In  any  contract  of  purchase  and  sale  with  the  principal, 
or  other  transaction  by  which  the  agent  obtains  a  benefit,  a 
presumption  arises  against  its  validity  which  the  agent  must 
overcome."     2  Pomeroy's  Equity,  486. 

On  the  case  as  thus  far  stated,  there  is  no  good  reason  why 
the  agents  should  have  the  money  of  their  principals. 

It  further  appears  that  Bryant  professed,  at  the  time  that 
the  sale  was  to  be  closed  up,  that  he  was  unable  to  perform 
on  his  part,  and  that  to  close  the  sale  the  appellants  took 
one-fifth  interest  in  the  property  with  Bryant,  but  on  the 
whole  evidence  it  is  by  no  means  certain  that  the  appellees 
were  informed,  before  the  deed  from  Jackson  to  Bryant  was 
delivered,  of  this  action  of  the  appellants. 

It  is  therefore  irrelevant  to  discuss  what  the  effect  would 
have  been  if  the  appellees  had  been  informed. 

The  paper  of  September  22,  1890,  under  which  the  appel- 
lants took  the  notes,  makes  no  allusion  to  any  new  consider- 
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ation.  The  appellants  can  not  claim  any  rights  under  wluifc 
might  have  been,  but  never  was,  a  consideration. 

That  the  appellees  availed  themselves  of  all  the  benefits  of 
the  sale  by  receiving  moi^ey  upon  the  deferred  payments, 
after  they  knew  that  the  appellants  had  taken  the  fifth 
interest  in  the  property,  is  true;  if  their  interest  in  the  prop- 
erty were  a  thing  to  be  avoided  or  confirmed,  rescinded  or 
ratified,  it  is  too  late  to  undo  what  was  done.  But  as  the 
case  is  presented,  the  matter  of  who  were  interested  in  the 
purchase  is  unimportant;  the  sale,  so  far  as  the  appellees 
knew,  was  to  Bryant;  they  do  not  seek  to  rescind  any  part 
of  the  transaction  with  him;  they  have  the  right  to  stand 
now  upon  what  they  then  had  notice  of. 

Thus  regarded,  the  case  is  that  the  agents  have  the  money 
of  their  principals  with  no  right  to  retain  it. 

The  decree  is  affirmed. 


Illinois  Steel  Company  t.  Paschke. 

1.  Master  and  Servant— Dm^^  of  Servant  in  Case  of  Negligent 
Workman. — If  an  employe,  out  of  the  abundant  opportunities  he  has 
had  of  observing  a  fellow-workman,  had  discovered  that  he  was  incom- 
petent or  negligent  in  the  performance  of  his  work,  and  thereby  his 
safety  was  imperiled,  it  was  his  duty  to  have  so  informed  the  common 
master  if  he  would  continue  in  his  employment  without  accepting  its 
hazards. 

3-  Fellow-Servants— iVcflrKgrertceaiid  Notice  to  Employer, — Where 
an  employe  sustains  an  injury  because  of  the  negligence  and  incompe- 
tency of  a  fellow-servant,  such  employe  can  not  recover  of  the  common 
master  for  such  injury  unless  the  master  had  know^ledge  of  negligence 
and  incompetency. 

Memorandnm. — Action  for  personal  injuries.  Declaration  in  case; 
plea  of  not  guilty;  verdict  and  judgment  for  plaintiff.  Appeal  from  the 
Circuit  Court  of  Cook  County;  the  Hon.  Richard  W.  Clifford,  Judge, 
presiding.  Heard  in  this  court  at  the  October  term,  1898.  Reversed 
and  remanded.    Opinion  filed  January  11,  1894. 

The  statement  of  facts  is  contained  in  the  opinion  of  the 
court. 
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E.  Parmalee  Prentice  and  Williams,  Holt  &  Wheeler, 
attorneys  for  appellant. 

Appellee's   Brief,  Case,  Hooan  &  Case  and   James  W. 

Duncan,  Attorneys. 

The  evidence  of  the  witnesses  for  the  appellee,  as  to  the 
general  reputation  of  Crowley,  the  catcher,  for  slothfulness 
or  carelessness,  was  cl  3arly  admissible  to  prove  his  unfitness, 
as  tending  to  prove  notice  or  knowledge  on  the  part  of  the 
appellant  as  to  his  negligent  and  careless  habits;  and  igno- 
rance of  such  general  reputation  on  the  part  of  the  master  is 
itself  negligence  in  a  case  in  which  proper  inquiry  would  have 
obtained  the  necessary  information,  and  where  the  duty  to 
inquire  was  plainly  imperative.  Railway  Co.  v.  Stupak,  12»3 
Ind.  225;  Summersell  v.  Fish,  117  Mass.  312;  Thayer  v.  Rail- 
way Co.,  22  Ind.  26:  Love  v.  Railroad  Co.,  10  Ind.  554;  Hay- 
den  V.  Manufacturing  Co.,  29  Conn.  557;  Railroad  Co.  v. 
Barber,  5  Ohio  St.  541;  McMillan  v.  Railway  Co.,  20  Barb. 
(N.  Y.)  449;  Faulkner  v.  Railway  Co.,  49  Barb.  (N.  Y.)  324; 
Hatt  v.  Nay,  144  Mass.  186;  Grube  v.  Railway  Co.,  98  Mo. 
330;  Hilts  v.  Railway  Co.,  55  Mich.  437;  Lee  v.  Railroad  Co., 
87  Mich.  574;  Gilman  v.  Railway  Co.,  10  Allen  233;  S.  C, 
13  Allen  444;  Railway  Co.  v.  Ruby,  38  Ind.  294;  Baulec  v. 
Railroad  Co.,  59  X.  Y.  356;  Monahan  v.  Worcester,  150  Mass. 
439;  7  Am.  &  Eng.  Enc.  of  Law,  852;  Wood  on  Master  and 
Servant,  2d  Ed.,  Sec.  420. 

Mr.  Presiding  Justice  Shepakd  delivered  the  opinion  of 
THE  Court. 

The  appellee  was  a  workman  for  the  appellant  in  its  roll- 
ing mill,  and  was  one  of  a  gang  of  men  employed  in  rolling 
and  cutting  heavy  steel  rails  for  railroad  use.  The  rails  were 
at  a  white  heat  during  the  time  they  were  being  subjected 
to  the  treatment  in  which  the  appellee  was  engaged,  and 
were  necessarily  very  dangerous  to  come  in  contact  with. 

While  engaged  in  his  work  upon  a  rail  that  had  reached 
the  point  where  his  duty  required  him  to  treat  it,  as  he  was 
doing,  another  rail  which  was  being  carried  along  by  ma- 
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chinery  to  take  the  place  of  the  one  upon  which  api>ellee 
was  engaged,  struck  against  appellee's  leg  and  caused  the 
burn  and  injury  complained  of. 

As  stated  by  counsel  for  api)ellee  in  their  brief: 

"  There  are  two  counts  to  the  declaration,  the  first  of 
which  alleged  the  common  law  duty  incumbent  on  ev^ery 
employer,  and  which  he  can  not  delegate  to  others  in  such 
a  manner  as  to  relieve  himself  from  the  consequences  of  its 
non-j)erformance,  to  furnish  to  his  employe  a  reasonably 
safe  place  in  which  to  work,  and  to  use  proper  diligence  to 
keep  such  place  in  a  reasonably  safe  condition,  and  the  neg- 
ligence charged  in  the  first  count  is  merely  a  breach  of  that 
duty.  The  failure  of  the  apj>ellant  to  keep  the  place  safe 
assigned  to  the  appellee  for  the  performance  of  his  work, 
was  of  the  very  gist  of  the  first  count. 

"The  second  count  of  the  declaration  alleged  that  the 
appellant,  wholly  disregarding  its  duty  as  an  employer,  care- 
lessly, negligently  and  impro|>erly  employed  a  certain  in- 
com})etent,  inefficient  and  slothful  man  to  perform  the  work 
of  warning  the  appellee  of  the  apj>roach  of  rod  hot  rails,' 
which  it  was  the  duty  of  the  appellee  to  straighten,  as  they 
came  from  a  certain  machine  in  the  mill  of  the  appellant." 

In  their  process  of  manufacture,  rails  passed  under  certain 
treatment  by  a  workman  known  as  the  "  finishing  catcher," 
and  from  him  passed  along  in  succession  on  narrow  rollers 
operated  by  machinery  running  at  a  generally  uniform  rate 
of  speed. 

After  the  rails  had  left  the  "  finishing  catcher  "  they  would 
come,  next,  to  the  appellee,  whose  duty  it  was,  in  connection 
with  another  workman,  to  guide  them  with  tongs  upon  the 
straightening  plate  where  the  ends  of  the  rails  would  bo 
sawed  otf,  which  being  done,  and  the  rails  sent  forward  to 
their  next  stage  toward  completion,  the  appellee  would  be 
ready  for  another  rail. 

It  does  not  appear  that  there  existed  any  better,  safer,  or 
more  approved  system  or  method  of  doing  the  work  than 
that  in  vogue  in  appellant's  mill. 

The  place  where  appellee  was  obliged  to  stand  and  walk 
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in  order  to  do  the  work  indicated,  is  that  which  appellee 
alleges  it  was  the  duty  of  the  appellant  to  furnish  and  keep 
in  a  reasonably  safe  condition,  and  that  the  failure  to  do  so 
rendered  appellant  liable. 

In  the  very  nature  of  things  such  a  place  can  not  be  safe 
except  the  person  occupying  it  exercises  a  most  diligent  re- 
gard for  his  surroundings.  Operated  machinery  carrying 
along  in  an  undeviating  course  red  hot  railroad  iron,  means 
peril  to  him  who  stands  in  the  track  the  hot  rail  is  travers- 
ing. 

On  the  other  hand,  the  very  fact  that  the  hot  iron  is 
traversing  a  fixed,  known  and  unvarying  course,  renders 
proximity  to  it  to  one  accustomed  to  work  with  it,  a  place 
of  comparative  security.  Such,  indeed,  it  had  always  been 
prior  to  the  happening  of  the  injury.  The  appellee  had 
worked  in  the  same  place  for  a  continuous  period  of  four 
months,  and  had  escaped  injury,  and  he  might  have  con- 
tinued to  work  there  for  an  indefinitely  longer  period  with- 
out harm.  There  was  nothing  that  occurred  of  an  extraor- 
dinary character,  at  the  time  of  the  injury,  in  the  passage  of 
the  hot  rail  from  one  point  to  another.  It  was  pursuing  the 
usual  route,  and  the  injury  happened  then,  just  as  it  would 
have  happened  if  in  the  course  of  the  moving  along  upon  the 
rollers  of  anv  other  one  of  the  several  hundred  rails  that  were 
roUed  each  day,  the  appellee  had  stood  in  the  way  of  its  pas- 
sage. The  particular  spot,  itself,  on  which  appellee  stood 
when  burned,  was  not  an  unsafe  place  to  stand  when  no  rail 
was  coming  along,  but  was  an  exceedingly  dangerous  one 
w^henarail  was  approaching.  It  was  safe  enough  at  one 
time,  and  full  of  peril  at  another. 

Accustomed  as  the  appellee  was  to  work  there,  he  can 
not  escape  knowledge  of  the  danger  he  was  liable  to.  The 
danger  was  perfectly  obvious,  x  and  the  appellee  can  not 
escape  notice  of  it. 

The  method  of  avoiding  the  danger,  furthermore,  was  as 
well  known  to  the  appellee,  as  the  fact  that  the  danger  ex- 
isted. 

So  far  as  the  place,  alone,  was  concerned,  there  was  a 
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failure  to  show  that  it  was  an  unsuitable  one  for  the  appel- 
lee to  work  in,  or  that  there  was  any  failure  or  neglect  on 
the  part  of  appellant  in  relation  to  it. 

But  it  is  said,  and  the  second  count  is  framed  on  that  the- 
ory, that  the  appellant  in  disregard  of  its  duty  as  an  em- 
ployer, carelessly  or  negligently  emplo3''ed  an  incompetent, 
inefficient  and  slothful  person,  to  warn  api)ellee  of  the  ap- 
proach of  the  hot  rails,  and  that  in  consequence  thereof  the 
appellee  was  injured. 

The  person  referred  to  is  shown  by  the  testimony  to  be 
one  Crowley,  who  acted  as  "  finishing  catcher,"  and  worked 
next  to  appellee  in  the  direction  from  which  the  hot  rail 
approached  appellee. 

It  appears  that  sometimes  there  would  be  some  delay  in 
sawing  oS  the  ends  of  the  rails,  owing  to  a  more  rapid  cool- 
ing off  of  some  rails  than  others,  and  that  at  such  times 
there  would  be  less  time  for.appellee  to  get  out  of  the  way 
of  the  next  approaching  rail,  and  that  often,  but  not  always, 
on  such  occasions,  Crowley  would  call  out  wamingly  to  ai> 
pellee,  and  it  is  contended  that  if  he  had  so  called  out,  on  the 
particular  occasion  in  question,  no  injury  to  appellee  would 
have  ensued. 

The  exact  duty  of  Crowley  as  finishing  catcher,  as  we 
gather  from  the  evidence,  was  to  receive  the  rails  from  the 
rolls,  and  watch  them  as  they  passed  upon  the  rollers  which 
were  to  convey  them  to  the  straightening  plate,  where  the 
appellee  worked.  When  one  rail  had  so  passed  upon  the 
rollers,  his  duty  required  him  to  again  receive  another  rail 
from  the  rolls,  and  so  on.  It  does  not  appear  that  it  was 
any  part  of  his  duty  to  direct  where  appellee  should  stand 
in  order  to  guide  the  rail  from  the  rollers  to  the  straighten- 
ing plate,  and  thence  to  the  saws,  nor  that  it  was  a  part  of 
his  duty  to  call  out,  or  warn  appellee  that  a  rail  was  a]v 
proaching  him,  although,  in  the  exercise  of  laudable  and 
natural  human  impulses,  he  might  and  should  give  a  warn- 
ing when  he  foresaw  an  unusual  danger.  The  most  that  can 
be  gathered  from  any  of  the  testimony  is  that  it  was  Crow- 
ley's custom  to  call  out. 
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In  this  instance  it  does  not  appear  that  anything  out  of  the 
usual  course  occurred  either  to  retard  or  accelerate  the  speed 
of  the  rail  that  hit  appellee,  but  it  does  appear  that  what- 
ever it  was  that  brought  the  approaching  rail  closer  than 
usual  to  the  one  that  had  last  prece<led  it,  was  the  result  of 
something  that  happened  at  the  place  where  appellee  was 
working,  whereby  the  preceding  rail  had  been  delayed,  and 
not  at  the  point  where  Crowley  was  working. 

In  the  natural  and  usual  course  of  things,  therefore, 
Crowley  had  not  so  good  an  opportunity  of  knowing  the 
danger  appellee  was  in  as  appellee  himself  had,  and  there  is 
nothing  to  show  that  Crawley  did  in  fact  know  of  the  dan- 
gerous proximity  of  the  two  rails. 

If,  therefore,  it  was  the  duty  of  Crowley  to  call  out,  as  he 
was  accustomed  to  do,  if  he  saw  appellee  was  in  danger,  that 
duty  can  hardly  be  said  to  have  existed  under  the  circum- 
stances then  prevailing. 

It  is  not,  however,  so  much  a  question  as  to  what  Crow- 
ley's duty  was  in  relation  to  giving  warning,  as  it  is  what 
effect  did  his  omission  to  call  to,  or  warn  appellee  on  the 
occasion  when  the  injury  happened,  have  upon  the  appel- 
lant. 

It  is  not  alleged  that  it  was  the  duty  of  appellant  to  pro- 
vide a  person  who  should  give  warning  of  the  approach  of  a 
hot  rail.  The  allegation  of  duty  is,  that  of  the  employ- 
ment of  a  "  competent,  active  and  skillful  man  to  regulate 
the  passage  of  said  hot  rails,"  etc.,  and  the  allegation  of  the 
breach  of  that  duty  was,  the  negligent  employment  of  "  a 
certain  incompetent,  inefficient  and  slothful  man  to  perform 
the  work  of  calling  to  the  persons  then  and  there  managing 
and  operating  said  machine,"  where  appellee  w^as  at  work. 
If  we  could  assume  that  these  allegations  are  sufficient,  the 
proof  of  the  negligence  of  the  appellant  fell  upon  the  ap- 
pellee, and  in  our  opinion  it  is  far  short  of  what  is  required 
in  such  cases.  The  testimony  is  overwhelming  that  Crowley 
was  an  experienced  and  competent  man  in  his  capacity  as 
finishing  catcher.  There  is  no  proof  whatever  that  the  rail 
which  caused  the  injury  did  not  leave  him  in  the  usually  safe 
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way.  "We  have  alreadv  stated  the  relations  which  Crowlev 
and  the  appellee  occupied  to  each  other  in  the  work  being 
done.  They  had  worked  together  in  the  same  relative  posi- 
tions for  four  months.  They  were  both  old  and  experienced 
workmen  in  rolling  mills,  and  well  understood  the  duties 
eaoh  bore  to  the  other. 

If  the  appellee  had  discovered  out  of  the  abundant  op- 
portunities he  had  had  of  observing  Crowley,  that  he  was 
incompetent  or  negligent  in  the  performance  of  his  work, 
and  that  thereby  appellee's  safety  was  imperiled,  it  was  his 
duty  to  have  so  informed  the  appellant  if  he  would  continue 
in  his  employment  without  accepting  its  hazards.  Staffortl 
v.  R.  R.  Co.,  114  111.  244. 

There  is  no  proof  that  he  gave  any  such  information  to 
the  appellant,  or  that  appellant  had  knowledge  in  any  way 
that  Crowley  was  either  careless,  inefficient,  or  slothful. 

Indeed,  the  proof  concerning  Crowley's  reputation  in 
those  regards,  so  far  as  appellant  had  knowledge  of  it,  was 
just  the  reverse. 

And  it  might  be  said  of  the  evidence  which  tended  to  show 
his  incompetence,  inefficiency,  and  slothfulness,  in  the  dis- 
charge of  his  duties,  that  it  partook  altogether  too  much  of 
the  character  of  gossip  and  jealousy,  and  not  enough  of  fact 
and  substance,  to  be  invoked  for  the  preservation  of  a  verdict 
by  a  jur\^ 

That  the  managing  officers  of  the  corporation  had  abun- 
dant reason  to  believe  Crowley  to  be  a  competent  and  prudent 
workman,  and  had  no  knowledge  whatever  to  the  contrary, 
and  were  not  negligent  in  employing  him,  must  be  clear  to 
any  impartial  reader  of  the  testimony  in  the  cause. 

At  most  the  negligence,  if  of  anybody,  except  appellee 
himself,  was  that  of  Crowley,  a  fellow-servant  of  appellee, 
and  for  his  negligence  the  employer  is  not  liable  unless  he 
had  knowledge  of  Crowley's  incompetency.  Stafford  v. 
R.  R.  Co.,  mj>ra;  U.  S.  R.  M.  Co.  v.  Wilder,  116  111.  100. 

We  can  discover  no  justification  for  the  verdict,  and  the 
judgment  based  thereon  will  therefore  be  reversed  and  the 
cause  remanded. 
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West  Chicago  Street  Railroad  Go.  v.  Aagastus  D.  Oroshon. 

1.  "Witnesses— iVbf  to  he  Insulted  on  the  <Sfa?Mi.— Witnesses  should 
not  be  insulted  when  on  the  stand;  nor  should  their  examination  be  a 
contest  of  skill  or  nerves  between  a  witness  and  a  lawyer. 

2.  Instructions — Respecting  Principles  of  Law. — In  instructing  the 
jury  it  is  not  the  duty  of  the  court  to  repeat  the  same  principle  of  law; 
it  is  sufficient  if  it  is  stated  once  fairly  and  intelligibly  to  the  jury. 

8.  Instructions — Referring  the  Jury  to  the  Declaration, — In  giving 
instructions  to  the  jury,  it  is  absurd  to  refer  them  to  the  declaration  as 
to  the  issues  in  a  case. 

4.  Instructions — A  General  Rule, — Instructions  should,  in  a  clear, 
concise  and  comprehensive  manner,  inform  the  jury  as  to  what  material 
facts  must  be  found,  to  recover  or  to  bar  a  recovery.  They  should  never 
be  argumentative,  equivocal  or  unintelligible  to  the  jury.  What  may  be 
plain  to  a  lawyer,  or  to  a  mind  well  trained  to  reason  and  to  apply  princi- 
ples, may  be  to  those  not  in  the  habit  of  reasoning,  obscure  and  difficult 
of  being  understood. 

5.  Instructions— i2i(//i<  of  tJie  Parties  to  Have—Not  Lost,  When,— 
The  right  of  a  party  to  a  plain,  simple  instruction  upon  a  material  point, 
does  not  depend  upon  the  action  of  the  court  at  the  instance  of  his  ad- 
versary.' And  that  right  is  not  lost  by  having  asked  and  obtained  other 
instructions  which  only,  by  a  not  very  obvious  train  of  reasoning,  refers 
to  the  same  material  point. 

Memorandum. — Action  for  personal  injuries.  Appeal  from  the  Superior 
Court  of  Cook  Coimty ;  the  Hon.  James  Goggin,  Judge,  presiding.  Heard 
in  this  court  at  the  October  term,  1898.  Reversed  and  remanded.  Opin- 
ion filed  February  1,  1894. 

The  statement  of  facts  is  contained  in  the  opinion  of  the 
court. 

Wm.  B.  Keep  and  Fkank  O.  Lowden,  attorneys  for  appel- 
lant. 

E.  M.  Wing  and  S.  U.  Stough,  attorneys  for  appellee. 

Mr.  Justice  Gary  delivered  the  opinion  of  the  Court. 

This  action  is  for  personal  injury,  and  the  contested  ques- 
tion of  fact  is  whether  the  appellee  attempted  to  board  a  car 
of  the  appellant  while  it  was  going  at  ordinary  speed,  or 
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while  it  had  stopped,  or  nearly  so,  to  permit  him  to  get  upon 
it,  as  was  alleged  in  different  counts  of  the  declaration. 

It  would  probably  have  made  no  difTerence  in  the  result 
— the  appellee  being  injured  and  the  appellant  being  a  cor- 
poration— what  instruction,  short  of  a  peremptory  one  to 
find  for  the  defendant,  was  given  by  the  court  to  the  jury; 
yet  error  in  instructions,  excepted  to,  is  usually  error 
for  which  the  losing  party  is,  by  law,  entitled  to  have  the 
verdict  set  aside.  The  appellant  asked  this :  "  The  court 
instructs  the  jury,  as  a  matter  of  law,  that  if  they  believe 
from  the  evidence  in  the  case  that  the  train  of  the  defendant 
had  not  slackened  its  speed  to  receive  the  plaintiff  when 
plaintiff  attempted  to  get  on  board  the  car  in  question,  then 
vour  verdict  must  be  for  the  defendant." 

The  court  refused  the  instruction  and  the  appellant 
excepted.  For  the  appellee  the  court  had  instructed  the 
jury  that  if  they  believed,  "from  the  evidence  that  the 
plaintiff  was  injured  through  the  fault  and  negligence  of 
the  defendant,  as  set  forth  in  the  declaration,"  etc.  Cer- 
tainly the  parties,  so  far  as  the  action  of  the  court  went, 
were  entitled  to  an  equal  representation  to  the  jury  of  their 
claims.  The  effect  of  the  instruction  for  the  appellee,  was 
that  the  plaintiff  should  recover  if  his  declaration  was 
proved;  why  should  not  the  jury  be  told  that  he  should  not 
recover  if  it  was  not  proved  ? 

The  question  is  not,  as  put  in  the  brief  of  the  appellee, 
whether  the  court  should  tell  the  jury  that  certain  facts 
prove  negligence,  but  whether  the  court  should  tell  the  jury 
that  if  the  declaration  is  not  proved,  the  plaintiff  fails. 
The  car  could  not  have  stopped,  as  alleged,  in  the  first  and 
sscond  counts,  unless  it  had  first  slackened  speed  as  alleged 
in  the  third.  The  instruction  asked  and  refused  was  the 
only  one  upon  the  point  of  slackening  speed  presented  by 
either  party. 

To  refuse  it  was  error.  An  error  more  likelv  to  be 
damaging  in  its  effect  was  committed  thus:  A  witness 
for  the  appellee  had  testified,  "  By  that  time  the  conductor 
had  come  over,  and  I  said,  '  You  better  put  him  on  the  car 
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and  take  him  to  the  drug  store.'  He  said,  '  No,  carry  him 
to  the  drug  store,  it  is  only  a  little  ways.'  I  said,  '  No,  I 
won't  do  that; '  so  the  men  interfered  and  said, '  Put  him  on 
the  car.'  We  put  him  on  the  car  and  brought  him  to  the 
drug  store." 

On  cross-examination  of  two  conductors — witnesses  for 
appellant — counsel  for  appellee  said  first  to  one  of  them  : 
'*Are  you  the  man  that  proposed  to  these  people  that  were 
succoring  this  injured  man,  that  they  carry  him  on  their 
backs  to  the  drug  store,  instead  of  bothering  your  train 
to  carry  him  ?  Are  you  that  conductor,  or  was  it  the  other 
fellow  ? " 

And  afterward  to  the  other :  "Are  you  the  conductor 
that  told  these  young  men  that  were  assisting  Groshon  on 
the  car,  that  they  better  carry  him  on  their  back  to  the 
drug  store,  and  not  delay  the  train  ? " 

The  court,  without  objection  from  the  counsel  of  the 
appellant,  should  have  stopped  such  an  examination.  The 
counsel  of  the  appellant  objected  to  the  questions  and 
excepted  to  the  overruling  of  the  objections.  Witnesses 
should  not  be  insulted  when  on  the  stand,  nor  should  their 
examination  be  a  contest  of  skill  or  nerves  between  witness 
and  lawyer. 

Both  these  questions  assumed  what  there  had  been  no 
testimony  tending  to  prove.  It  was  competent  to  ask  these 
witnesses  on  cross-examination  as  to  their  own  conduct  in 
the  transaction  they  were  testifying  of,  but  it  should  have 
been  by  questions  that  left  the  narrative  to  them. 

There  is  a  sneer  in  each  question,  most  marked  in  the 
first:  "Are  you  that  conductor,  or  was  it  the  other  fel- 
low ? " 

"  Worth  makes  the  man,  and  want  of  it,  the  fellow." 

Suppose  that  on  the  street,  after  the  trial,  the  witnesses 
meeting  the  questioner,  one  of  them  asks, "  Are  you  that  law- 
yer that  asked  us  questions  or  was  it  the  other  fellow  ? "  In 
this  State  the  courts  have  so  little  control  of  the  proceedings 
before  them,  that  really  no  other  way  is  left  to  enforce 
decorum  toward  witnesses  and  in  the  addresses  to  juries, 
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tlTan  to  grant  new  trials  for  breaches  of  it.  Anglo  Am.  P. 
&  P.  Co.  V.  Baier,  31  111.  App.  653;  Cartier  v.  Troy  Lumber 
Co.,  35  111.  App.  449. 

See  especially  opinion  of  Judge  Moran  in  last  case. 

As  the  judgment  must  be  reversed  for  the  error  in  refus- 
ing an  instruction,  it  will  be  easy  on  another  trial  to  conduct 
it  diflferently,  and  we  need  not  go  into  more  detail  as  to  the 
one  that  has  passed.  The  remarks  of  the  Supreme  Court  in 
McDonald  v.  People,  126  III.  150,  are  as  instructive  in  rela- 
tion to  trials  in  civil  as  in  criminal  cases.  Eeversed  and 
remanded. 

Mr.  Justice  Gart,  opinion  on  petition  for  rehearing. 

There  is  a  serious  side  to  this  petition  that  deserves  im- 
partial consideration.  It  is  true  that  at  the  instance  of  the 
appellant  the  court  did  in  other  instructions  tell  the  jury 
that  to  recover,  the  appellee  "must  prove  his  case  as  is 
alleged  in  the  declaration, "  and  that  the  court  need  not  re- 
peat "  the  same  principle  of  law."  But  it  is  a  part  of  tlie 
rule  that  the  principle  should  have  been  "  once  fairly  and 
intelligibly''  stated  to  the  jury — not  "intelligently"  as  the 
petition  quotes  from  May  v.  Tallman,  20  111.  443.  Double 
entry  book-keeping  is  not  intelligible  to  very  many  intelligent 
people. 

This  court  has  heretofore  expressed  its  sense  of  the  absurd- 
ity of  referring  a  jury  to  the  declaration  as  to  the  issues  in 
a  case.     Penn  Co.  v.  Versten,  41  111.  App.  345. 

The  appellant  was  entitled  to  an  instruction  which,  if 
heeded,  would  instruct  that  a  specific  act  done  or  omitted 
would  have  a  specific  effect,  if  the  consequence  was  a  matter 
of  law.  "  Instructions  should  in  a  cleiir,  concise  and  com- 
prehensive manner  inform  the  jury  as  to  what  material  facts 
must  be  found,  to  recover  or  to  bar  a  recovery.  They  should 
never  be  argumentative,  equivocal,  or  unintelligible  to  the 
jury.  What  may  be  plain  to  a  lawyer,  or  a  mind  well 
trained  to  reason  and  to  apply  principles,  may  be  to  those 
not  in  the  habit  of  reasoning,  obscure  and  difficult  of  being 
understood."     Moshier  v.  Kitchell,  87  111.  18. 
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The  reference  in  the  original  opinion  to  the  instruction 
given  for  the  appellee  was  wholly  unnecessary,  though  not 
unnatural.  The  right  of  the  appellant  to  a  plain,  simple  in- 
struction upon  a  material  point,  did  not  depend  upon  the 
action  of  the  court  at  the  instance  of  the  appellee.  And 
that  right  was  not  lost  by  having  asked  and  obtained  other 
instructions  which  only,  by  a  not  very  obvious  train  of 
reasoning,  referred  to  that  material  point.  Rehearing  de- 
nied* 


^  '  51    467 

Ida  F.  Parsons  t.  The  People,  etc.  ^  J^? 

1.  Courts — Exercise  of  Discretion — Subject  to  Review  on  Appeal, — 
In  this  State  it  is  established  that  the  exercise  of  discretion  by  the  courts 
of  original  jiirisdiction  is  subject  to  review  on  appeal. 

2.  Contempt  op  CJoubt — Who  are  Liable. — Where  a  corporation  and 
its  board  of  directors  are  enjoined  from  doing  certain  specified  acts,  a 
person  not  a  du'ector,  but  having  knowledge  of  the  injunction,  is  equally 
guilty  of  contempt  for  violating  it. 

8.  Contempt — Disobeying  Injunctions — Proceedings  Against  Persons 
Not  in  Terms  Enjoined, — ^The  rule  upon  a  person  not  in  terms  enjoined 
should  not  be  to  show  cause  why  he  should  not  be  attached  and  com- 
mitted to  jail  for  contempt  of  court  in  disobeying  the  injunction,  but 
should  be  in  knowingly  and  willfully  aiding  and  abetting  in  disobeying 
and  violating  the  injunction. 

4.  Injunctions — Disobedience  upon  the  Advice  of  Counsel, — Courts 
should  hesitate  before  punishing  as  contempt  an  act  adyised  by  compe- 
tent and  reputable  counseL  ^ 

Memorandnm.— Contempt  of  court.  Appeal  from  the  Superior  Court 
of  Cook  County;  the  Hon.  Phhjp  Stein,  Judge,  presiding.  Heard  in 
this  court  at  the  October  term,  1893,  and  reversed.  Opinion  filed  Feb- 
ruary 1,  18»4, 

The  statement  of  facts  is  contained  in  the  opinion  of  the 
court. 

Pence  &  Carpenter,  solicitors  for  appellant. 

Mr.  Justice  Gary  delivered  the  opinion  of  the  Court. 
In  this  State  it  is  established  that  even  the  exercise  of  dis- 
cretion by  the  courts  of  original  jurisdiction  is  subject  to 
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review  on  appeal.  Boyle  v.  Levi,  73  111.  175;  Thiehnan  v. 
Burg,  73  111.  293,  and  Misch  v.  McAlpine,  78  111.  507,  are  but 
a  few  of  the  many  cases  recognizing  that  principle. 

On  the  first  day  of  March,  1893,  the  Superior  Court,  under 
the  title  of  the  People  of  the  State  of  Illinois  v.  Ida  F.  Par- 
sons and  Walter  B.  McBride,  made  inter  alia  this  order : 
"  and  that  said  Ida  F.  Parsons  do  stand  committed  to  said 
common  jail  of  said  Cook  county,  for  a  period  of  twenty 
days  for  her  said  contempt." 

From  that  order  she  appeals.  Nobody  else  seems  to  care 
anything  about  the  matter,  as  there  is  no  appearance  against 
her  in  this  court.  She  was  the  treasurer  of  the  "  Woman's 
Columbian  Laundry  Company,"  one,  probably,  of  the  num- 
berless enterprises  in  connection  with  the  recent  great  expo- 
sition in  Chicago,  the  promoters  of  which  enterprises  looked 
for  "  the  potentiality  of  acquiring  wealth  beyond  the  dreams 
of  Croesus."  In  a  litigation  which  very  soon  sprang  up 
among  the  women,  the  Superior  Court  on  the  16th  day  of 
January,  1893,  entered  an  injunction  order,  a  part  thereof 
being  as  follows : 

"  And  it  is  also  ordered  by  the  court  that  the  said  Woman's 
Columbian  Laundry  Company  and  its  board  of  directors  be- 
and  they  are,  hereby  ordered  to  desist  and  refrain  from  incur 
ring  any  expenses  or  obligations  in  and  about  the  erection  of 
any  building  or  buildings,  and  to  desist  and  refrain  from  pay. 
ing  any  money  to  said  Walter  B.  McBride  on  account  of  his 
alleged  contract  with  said  company,  which  he  claims  to  have 
had  assigned  to  him  by  one  H.  C.  Flood,  and  to  desist  and 
refrain  from  entering  into  any  similar  contract  with  said 
Walter  B.  McBride." 

That  Ida  was  not  one  of  the  board,  and  therefore  not  in 
terms  enjoined,  does  not  excuse  her  disobedience  of  any  in- 
junction, the  existence  of  which  she  knew.  Lord  Wellesley 
V.  Earl  of  Mornington,  11  Beavan,  181.  But  then  the  rule 
upon  her  should  not  have  been,  as  it  is,  to  show  cause  why  she 
'*  should  not  be  attached  and  committed  to  jail  for  contempt 
of  court  in  disobeying  the  injunction  entered  in  this  cause," 
etc.,  but  it  should  have  been,  as  it  was  as  to  other  parties 
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included  in  the  rule,  "  in  knowingly  and.willfuUy  aiding  and 
abetting  *  *  *  in  disobeying  and  violating  said  injunc- 
tion." Lord  Wellesley  v.  Earl  of  Momington,  11  Beavan, 
180.  Those  two  cases  were  for  the  same  act,  and  the  dis- 
tinctfon  here  made  was  the  very  ground  of  decision.  And 
this  case  shows  a  good  reason  for  the  distinction. 

Mrs.  Sallie  M.  Moses  was  president  of  the  board,  and  was 
present,  presiding  when  the  resolution  was  unanimously 
passed  directing  the  act  for  which  Ida  was  punished.  Mrs. 
Moses,  as  well  as  several  directors,  were  included  in  the  rule 
to  show  cause — showed  cause  —  and  were  discharged.  Had 
Ida  been  charged  with  aiding  and  abetting,  then  she  could 
not  consistently  have  been  punished  for  the  mistake  of  Mrs. 
Moses  and  her  co-ofRcials,  unless  they  were  also  punished. 
No  earldom  would  have  been  their  shield.  But  there  is  a 
higher  ground  for  reversing. 

The  appellant  is  sentenced  to  punishment  —  not  to  make 
restitution  for  some  wrong  done  —  nobody  (unless  the  keeper 
of  the  jail)  could  be  benefited  by  her  imprisonment.  The 
contempt  —  if  committed  —  is  a  misdemeanor.  Beatie  v. 
People,  33  111.  App.  651.      * 

There  are  many  acts  which  are  crimes  or  not,  as  the  inten- 
tion of  the  doer  may  be.  A  clerk,  taking  the  money  of  his 
principal  against  his  known  will,  but  in  the  bona  fide  belief  of 
a  right  to  take  it,  is  not  guilty  of  crime.  Ross  v.  Innis,  35 
111.  487.  And  it  is  a  defense  in  an  action  for  malicious  pros- 
ecution that  the  defendant  acted  under  the  advice  of  a  rep- 
utable attorney,  to  whom  all  material  facts  were  known. 
Ross  V.  Innis,  26  111.  259;  Brown  v.  Smith,  83  111.  291. 

Now,  it  appears  that  at  the  meeting  of  the  board  at  which 
the  before  mentioned  resolution  was  passed,  the  Hon.  James 
McCartney,  acting  as  he  swears,  "  in  the  honest  belief  that  he 
was  advising  for  the  best  interest  of  the  company,"  advised 
the  doing  of  the  act  which  is  charged  to  be  a  violation  of 
the  injunction,  and  that  in  his  judgment  it  would  not  be  a 
violation. 

Mr.  McCartney  was  lately  attorney-general  of  this  State; 
the  duty  by  statute  imposed  upon  him,  to  advise  upon  re- 
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/  quest,  all  state  oflBcers,  from  the  governor  down,  as  well 
as  the  legislature,  upon  legal  or  constitutional  ques- 
tions. Why  should  not  this  bevy  of  women  trust  to  and 
rely  upon  his  advice?  More  especially,  why  should  this 
young  woman — I  write  young,  because  her  mother  was  an 
active  director — why  should  this  young  woman — present  at 
the  meeting,  hearing  and  believing  the  advice — be  punished 
for  acting  on  that  belief,  in  obedience  to  the  order  of  the 
older  women — among  them  her  own  mother — who  were  her 
employers  and  superiors  ?  I  remember  to  have  heard  the 
Hon.  George  Manniere  say,  more  than  thirty  years  ago,  in 
the  Circuit  Court  of  this  county,  of  which  he  was  then  sole 
judge,  that  he  should  hesitate  long  before  punishing  as  con- 
tempt, an  act  advised  by  Archibald  Williams  and  O.  H. 
Browning,  distinguished  lawyers  of   Quincy,  in  this  State. 

There  is  nothing  in  the  case  to  cast  doubt  upon  her  good 
faith.  In  the  absence  of  all  evidence,  the  presumption 
should  not  be  indulged  that  she  knew  better,  and  therefore 
that  upon  her  should  be  laid  the  transgressions  of  the  others, 
as  upon  a  scapegoat  into  the  wilderness. 

The  appellant  should  have  be^n  discharged,  and  the  judg- 
ment is  reversed. 

Me.  Justice  Waterman  dissents. 


Armstead  v.  Blickman. 

1.  Former  Suit  in  Bar— Dismissal  of  Bill  for  Want  of  Equity,— 
Where  a  bill  is  dismissed  without  qualification  the  decree  is  conclusive 
as  to  all  matters  involved,  which  are  decided  or  might  have  been  de- 
cided. 

2.  Former  Suit  in  Bab,— Dismissal  of  Bill— Exception,— The  only 
exception  to  the  rule  is  where,  in  case  of  the  dismissal  of  the  bill,  it  is 
apparent  on  the  face  of  the  pleadings,  or  in  the  decree  of  the  court,  that 
there  was  no  hearing  or  adjudication  upon  the  merits. 

8.  Former  Suit  in  Bar— --in  Unreversed  Decree,—^  long  as  a  de- 
cree dismissing  a  bill  stands  unreversed,  it  makes  no  difference  whetlier 
the  cause  was  correctly  decided  or  not,  or  what  the  reasons  were  that 
induced  the  court  to  dismiss  the  bill;  it  is  an  adjudication  in  bar. 
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Memorandum. — Assumpsit.  En-or  to  the  Superior  Court  of  Cook 
County;  the  Hon.  Theodore  Brentano^  Judge,  presiding.  Heard  in 
this  court  at  the  October  term,  1893,  and  affirmed.  Opinion  filed  No- 
vember 27,  1893. 

The  statement  of  facts  is  contained  in  the  opinion  of  the 
court. 

James  A.  Fullenwider,  attorney  for  plaintiff  in  error. 

Dahms  &  LANowoRTny,  attorney's  for  the  defendant  in 
error. 

Mr.  Presiding  Justice  Shepard  delivered  the  opinion  of 
the  Court. 

Plaintiff  in  error  was  sued  upon  her  indorsement  or  guar- 
anty of  a  certain  promissory  note,  made  by  her  husband,  and 
l)ayable  to  the  order  of  A.  Y.  McDonald  Co. 

Before  said  suit  at  law  was  brought  to  trial,  but  while  the 
same  was  pending,  the  plaintiff  in  error  brought  her  bill  in 
chancery  in  the  Superior  Court  against  the  payee  of  the 
note,  and  the  defendant  in  error  to  whom  the  note  had  been 
assigned,  to  compel  the  cancellation  of  her  said  indorsement 
on  the  ground  of  a  failure  in  the  consideration  of  the  note 
and  her  indorsement  thereof,  and  upon  hearing  upon  bill 
and  answer,  her  said  bill  was  dismissed  by  the  court  for 
want  of  equity. 

On  the  trial  of  the  suit  at  law,  on  the  note,  she  attempted 
to  set  up  as  a  defense  the  same  matters  alleged  in  her  bill 
in  chancery,  as  grounds  for  affirmative  relief,  but  was  met 
with  the  objection  that  all  those  matters  had  been  adjudi- 
cated in  said  chancery  suit,  and  that  she  was  estopped  by 
her  pleadings  and  the  decree  in  said  suit,  from  having  those 
matters  tried  again. 

From  an  inspection  of  the  bill  and  other  pleadings  in  the 
chancerv  suit,  introduced  in  evidence  and  contained  in  this 
record,  it  is  apparent  that  every  question  concerning  the 
consideration  of  the  note  and  its  guaranty  by  the  plaintiff 
in  error,  as  well  as  the  time  of  the  assignment  of  the  note  to 
the  defendant  in  error,  was  involved,  and  was  decided,  or 
might  have  been  decided,  in  that  cause. 
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It  was,  therefore,  proper  for  the  Superior  Court  to  refuse 
to  retry  either  of  those  issues. 

The  rule  is  well  stated  in  the  late  case  of  Stick  nev  v. 
Goudy,  132  111.  213,  where  the  authorities  are  cited,  and  it 
is  said :  "  Where  a  bill  is  dismissed  without  qualification, 
the  decree  is  conclusive  as  to  all  matters  involved,  which  are 
decided,  or  might  have  been  decided." 

In  Harmon  v.  Auditor,  123  111.  122,  it  was  held  that  the 
former  judgment  or  decree  was  conclusive,  not  only  as  to 
questions  actually  and  formally  litigated,  but  was  so  as  to 
all  questions  within  the  issue,  whether  formally  litigated 
or  not.  So,  also,  in  Bennitt  v.  Mining  Co.,  1 19  111.  9.  Again, 
in  Beloit  v.  Morgan,  7  Wall.  619,  the  Supreme  Court  of  the 
United  States  said,  the  principle  extended  "  not  only  to  the 
questions  of  fact  and  of  law,  which  were  decided  in  the  for- 
mer suit,  but  also  to  the  grounds  of  i-ecovery  or  defense 
which  might  have  been,  but  were  not,  presented." 

The  only  exception  to  the  rule  is,  where,  in  case  of  the 
dismissal  of  the  bill,  it  is  apparent  on  the  face  of  the  plead- 
ings or  in  the  decree  of  the  court,  that  there  was  no  hearing 
or  adjudication  upon  the  merits.  Freeman  on  Judgments, 
Sec.  270;  Herman  on  Estoppel,  Sec.  403. 

Nor,  so  long  as  the  decree  stands  unreversed,  does  it  make 
any  difference  whether  the  cause  was  correctly  decided  or 
not,  or  what  the  reasons  were  that  induced  the  court  to  dis- 
miss the  bill.     Town  of  Lyons  v.  Cooledge,  89  111.  539. 

There  was  no  error  in  admitting  in  evidence  the  pleadings 
and  decree  in  the  chancery  suit,  and  in  refusing  to  per- 
mit the  plaintiff  in  error  to  again  try  the  issues  there  deter- 
mined, and  the  judgment  of  the  Superior  Court  will  be 
affirmed.  i 
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Jonas  P.  Magnusson  v.  Neander  N.  Cronholm^  Gustaf  F. 

Oustafson^  Hedda  L.  Gnstafson^  his  wife^  D.  H. 

Fidelke^  August  J.  Johnson^  Frederick 

H.  Brammer  and  Lyman  Baird. 

1.  Execution  Sales—  Who  May  Question  Them,^-Jf  a  sheriff's  sale 
on  execution  is  irregular  and  voidable,  but  not  void,  none  but  parties  to 
the  proceeding  can  question  it,  and  then  only  in  the  same  case  in  the 
same  court,  or  by  appeal  or  writ  of  error. 

2.  Judgments — Collateral  Attack. — ^Where  a  court,  in  possession  of 
complete  jurisdiction  over  the  parties  and  subject-matter,  enters  a  judg- 
ment and  proceeds  to  execute  it,  such  judgment  is  binding  and  conclu- 
sive against  all  collateral  attack. 

8.    Judgments — Errors  Intervening  After  Jurisdiction  Attaches, — 
Errors  intervening  after  jurisdiction  attaches,  and  which  might  have 
affected  the  judgment,  if  urged  at  the  proper  time  and  in  the  proper 
forum,  can  not  be  effectively  insisted  upon  in  a  collateral  proceeding 
whether  in  law  or  equity. 

4.  Judgment— ir/io  May  Attack  Collaterally, — ^It  is  a  rule  of  uni- 
versal application  that  where  a  court  has  jurisdiction  of  the  parties  and 
of  the  siibject^matter,  its  judgment  can  not  be  attacked  by  one  not  a 
party  to  the  proceeding. 

5.  Jurisdiction — Freehold  Involved,— In  order  to  oust  the  Appellate 
Court  of  its  jurisdiction  it  is  not  enough  that  the  freehold  be  affected  by 
the  suit,  but  it  must  be  involved. 

6.  Freehold^  When  Not  Involved. — A  freehold  is  not  directly  involved 
in  a  chancery  proceeding  to  vacate  a  judgment  and  set  aside  a  sheriff's 
sale  made  under  an  execution  issued  upon  it. 

Memorandnm. — In  chancery.  Bill  to  set  aside  sheriff 's  sale  and  other 
relief.  Error  to  the  Circuit  Court  of  Cook  County;  the  Hon.  Ouver  H. 
HORTON,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1893,  and  aflSrmed.     Opinion  filed  November  27,  1898. 

The  statement  of  facts  is  contained  in  the  opinion  of  the 
court. 

"William  Davis  and  Milton  I.  Beok,  attorneys  for  plaintiff 
in  error. 

"W.  I.  Culver,  attorney  for  defendants  in  error  N.  N. 
Cronholm  and  D.  H.  Fidelke. 

Joseph  H.  Fitch,  attorney  for  the  defendant  in  error  F. 
H.  Brammer. 
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Mr.  Presiding  Justice  Shepard  delivered  the  opinion  of 
TfiE  Court. 

The  amended  bill  in  this  cause  Avas  demurred  to,  and  the 
demurrer  sustained,  whereupon  the  complainant  elected  to 
stand  by  his  amended  bill,  and  on  motion  of  defendant  the 
court  dismissed  the  said  amended  bill  for  want  of  equity. 

We  think  the  demurrer  was  properly  sustained. 

The  complainant  was  a  judgment  creditor  of  one  Gustaf- 
son,  by  virtue  of  a  judgment  confessed  in  his  favor  by  said 
Gustafson,  in  October,  1887.  He  was  also  the  assignee  and 
owner  of  certain  other  judgments  recovered  against  Gustaf- 
son, in  favor  of  numerous  persons,  in  the  months  of  March, 
April,  May  and  August,  1883,  the  earliest  one  of  which  was 
recovered  on  March  16,  1883.  All  of  said  judgments  were 
in  full  force  and  unsatisfied. 

Such  being  complainant's  relation  to  Gustafson,  the  latter 
and  his  wife,  on  September  20,  1887,  made  and  delivered  to 
him  a  quit-claim  deed  of  certain  real  estate  in  Chicago,  with 
the  improvements  thereon,  w^hich  had  been  sold  away  from 
Gustafson  on  February  14,  1884,  under  an  alias  execution 
upon  a  judgment  recovered  against  him  in  favor  of  one  Hall- 
strom,  on  February  15,  1883,  at  which  sale  one  Fidelke 
became  the  purchaser. 

The  bill  as  abstracted  states  that  said  quit-claim  deed 
"  was  made  and  delivered  for  the  purpose  of  enabling  com- 
plainant, either  in  his  own  name  or  jointly  with  Gustafson 
and  wife,  to  realize  whatever  interest  or  claims  said  Gustaf- 
son and  wife  have  in  said  property,  and  out  of  the  proceeds 
to  pay  oflf  and  satisfy  the  amounts  of  all  said  claims  held  by 
complainant,  with  a  certain  amount  agreed  upon  to  be 
retained  by  complainant  for  his  trouble,  and  the  remainder, 
whatever  it  may  be,  to'  be  received  by  Gustafson  and  his 
Avife." 

From  the  sale  under  the  execution  on  the  Hallstrom  judg- 
ment, the  property  was  redeemed  in  the  name  of  A.  J.  John- 
son, the  assignee  of  a  certain  judgment  which  had  been 
recovered  on  March  8,  1883,  against  Gustafson  in  favor  of 
one  Carl  Anderson,  and  the  premises  being  offered  for  re-sale 
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by  the  sherifT,  they  were,  on  March  23,  1885,  struck  oflF  and 
sold  to  said  Johnson,  and  a  sheriff's  deed  made  to  him,  which 
deed  was  recorded  April  6,  1885. 

On  February  1,  1884,  Gustafson  and  wife  quit-claimed  all 
their  interest  in  the  premises  to  the  said  Fidelke,  in  whose 
name  the  premises  were  afterward,  on  the  14:th  of  the  same 
month,  purchased  at  the  sale  under  the  Hallstrom  judgment, 
and  their  deed  was  recorded  December  11,  1885. 

Johnson  and  Fidelke,  by  separate  deeds,  in  April  and  July, 
1885,  respectively,  quit-claimed  the  premises  to  one  Aaron 
Peck,  of  New  York,  and  Peck,  on  October  22,  1886,  con- 
veyed the  premises  by  a  special  warranty  deed  to  the  de- 
fendant, F.  H.  Brammer,  who,  under  such  conveyances,  is  the 
present  holder  of  the  legal  title,  and  Brammer,  about  the 
time  of  said  conveyances  to  him,  incumbered  the  property 
with  two  trust  deeds  to  the  defendant,  Lyman  Baird,  for 
$3,000,  and  $1,000,  respectively. 

The  bill  includes,  with  others,  Gustafson  and  his  wif6,  as 
defendants,  and  attacks  all  of  the  conveyances  aforesaid 
which  served  in  any  way  to  divest  the  title  from  Gustafson 
into  Brammer,  on  the  grounds  of  fraud  practiced  by  the  de- 
fendant, Cronholm,  at  whose  instigation  and  in  whose  inter- 
est, it  is  alleged,  such  conveyanc3s  and  all  proceedings  leading 
up  to  them,  were  procured,  and  charges  that  because  of  the 
fraud  alleged  against  him  and  those  defendants  who  co-op- 
erated with  him,  the  liens  of  the  judgments  owned  by  com- 
plainant are  prior  to  and  entitled  to  outrank  as  liens,  the 
claims  of  Brammer,  Baird,  and  all  persons  under  them,  or 
through  whom  they  claim. 

The  bill  also  alleges  that  Gustafson  and  wife  were  never 
divested  of  their  right  of  homestead  in  said  premises.  Re- 
lief, accordingly,  is  prayed,  and  an  accounting  asked  for 
against  Cronholm  and  Brammer. 

We  do  not  pretend  to  state  anything  more  than  the  barest 
epitome  of  what  is  alleged  in  the  very  lengthy  amended  bill. 

The  legal  title  which  has  thus  centered  in  Brammer  de- 
pends at  the  outset  upon  the  Hallstrom  judgment. 

There  is  nothing  in  that  judgment  which  on  its  face  sug- 
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gests  its  invalidity,  and  for  aught  we  can  see,  the  sheriff's 
sale  was  conducted  with  regularity. 

If,  however,  that  sale  were  irregular  and  voidable,  but 
not  void,  none  but  parties  to  the  proceeding  could  question 
it,  and  then  only  in  the  same  case  in  the  same  court,  or  by 
appeal  or  \yrit  of  error.  Swiggart  v.  Harber,  4  Scam.  364; 
Rigg  V.  Cook,  4  Gilm.  336;  Buckmaster  v.  Ryder,  12  111. 
207;  Lane  v.  Bommelmann,  17  111.  95;  Phillips  v.  Coffee,  17 
111.  154;  Rockwell  v.  Jones,  21  111.  279;  Durham  v.  Heaton, 
28  111.  264;  Cook  v.  City  of  Chicago,  57  111.  268;  Hobson  v. 
Ewan,  62  111.  146;  Oakes  v.  Williams,  107  111.  154;  Shirk  v. 
Gravel  Road  Co.,  110  111.  661. 

It  is  as  true  in  equity  as  at  law,  that  where  a  court  in  pos- 
session of  complete  jurisdiction  over  the  parties  and  subject- 
matter  enters  a  judgment  and  proceeds  to  execute  it,  such 
judgment  is  binding  and  conclusive  against  all  collateral 
attack.  Errors  intervening  after  jurisdiction  attached, 
which  might  have  affected  the  judgment,  if  urged  at  the 
proper  time  and  in  the  proper  forum,  can  not  be  effectively 
insisted  upon  in  any  collateral  proceeding,  whether  in  law 
or  equity.  St.  L.  &  S.  C.  &  M.  Co.  v.  S.  C.  &  M.  Co.,  Ill 
111.  32. 

It  is  a  rule  of  universal  application  that  where  a  court  has 
jurisdiction  of  the  parties  and  of  the  subject-matter,  its  judg- 
ment can  not  be  attacked  by  one  not  a  party  to  the  pro- 
ceeding. 

The  fact  that  the  Gustafsons  have  quit-claimed  to  com- 
plainant their  supposed  interest  in  the  premises  for  the  pur- 
pose stated  in  the  bill,  as  above  quoted,  does  not  alter  the 
fact  that  this  proceeding  is  a  collateral  attack  upon  the  sale 
under  the  HaJlstrom  judgment  by  one  not  a  party  to  it. 
That  conveyance  in  no  way  advantaged  the  complainant 
against  the  objection  that  his  attack  is  a  collateral  one. 
And  as  to  whether  or  not  the  Gustafsons  were  divested  of 
their  homestead  by  the  execution  sale,  or  subsequent  pro- 
ceedings, is  no  concern  of  complainant.  His  judgments 
were  not  liens  upon  the  homestead.  Moore  v.  FJynn,  135 
111.  74, 
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It  is  needless  to  discuss  any  other  of  the  numerous  ques- 
tions presented  by  the  record,  which  a  different  conclusion 
upon  the  single  question  here  decided  would  have  rendered 
necessary. 

A  motion  to  dismiss  the  suit  out  of  this  court  for  want  of 
jurisdiction  on  the  ground  that  a  freehold  tv^as  involved, 
was  made  and  reserved  to  the  hearing. 

It  is  not  enough  that  the  freehold  be  affected  by  the  suit, 
but  it  must  be  involved.  Galbraith  v.  Plasters,  101  111.  444; 
and  see  also,  Sawyer  v.  Moyer,  105  111.  192;  Conkey  v. 
Knight,  104  111.  337;  Furnace  Co.  v.  Vinnedge,  106  111.  650; 
Dobbins  v.  Cruger,  106  111.  383. 

A  freehold  is  not,  in  our  opinion,  directly  involved  here. 
The  decree  of  the  Circuit  Court  will  be  affirmed. 


Legnard  t.  Rhodes  et  aL 


1.  ExmBiTS — MiLst  be  Preserved  in  the  Bill  of  Exceptions.— ^±\i\\Ai% 
offered  in  evidence  on  the  trial  of  a  suit,  are  not  properly  a  part  of  the 
record,  unless  incorporated  in  a  biU  of  exceptions. 
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Memorandnm. — Appeal  from  the  Circuit  CJourt  of  Cook  County;  the 
Hon.  RiCHABO  W.  Clifford,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1898,   and  affirmed.    Opinion  filed  December  21, 1893. 

•  The  statement  of  facts  is  contained  in  the  opinion  of  the 
court. 

E.  K.  Smith,  attorney  for  appellant. 

Elisha  Whittlesey,  Jr.,  and  James  C.  McShane,  attorneys 
for  appellees. 


Mr.  Presiding  Justice  Shepard  delivered  the  opiniov 
OF  THE  Court. 

The  questions  involved  upon  this  appeal  are  so  largely 
matters  of  fact,  that  we  greatly  doubt  if  we  would  be  at 
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liberty  to  overturn  the  judgment  of  the  Circuit  Court  en- 
tered upon  the  findings  and  verdict  of  a  jury,  if  there  were 
no  other  reason  for  not  doing  so. 

The  special  findings  involving  all  the  controverted  ques- 
tions of  fact  were  submitted  to  the  jury,  and  each  one  was 
found  against' the  defendant,  who  is  the  appellant  here.  Ko 
instructions  were  offered  by  the  appellees  and  none  refusetl 
that  were  offered  by  the  appellant. 

The  argument  of  appellant,  in  this  court,  is  direct€<i 
almost  entirely  to  demonstrating  that  there  is  error  in  the 
findings  of  the  jury,  and  that  they  are  contrary  to  the  in- 
structions given  in  his  own  behalf. 

We  shall  be  constrained  not  to  follow  appellant's  argu- 
ment through  the  conflict  of  evidence.  It  is  enough  that 
we  do  not  do  so  because  it  is  shown  by  the  bill  of  excep- 
tions that  the  defendant  below  offered  in  evidence  more  than 
one  hundred  exhibits  in  writing,  and  the  plaintiff  offered 
several  more  like  exhibits,  and  not  one  out  of  the  entire 
number  on  both  sides,  are  with  the  bill  of  exceptions,  or  in 
any  way  certified  to  us  by  the  trial  court. 

A  large  bundle  of  what  may  be  exhibits  offered  on  the 
trial,  has  been  filed  in  this  court,  but  they  are  not  entitled 
in  any  cause  and  are  not  certified  by  the  judge  below,  and 
we  are  not  at  liberty  to  regard  them.  Hennessy  v.  Metz- 
ger,  50  111.  App.  533. 

The  judgment  of  the  Circuit  Court  will  be  affirmed. 

Opinion  on  rehearing. 

After  the  foregoing  opinion  had  been  filed  motion  was 
made  that  the  record  in  the  cause  be  restored  to  the  condi- 
tion in  which  it  was  when  filed  in  this  jourt,  and  it  being 
made  to  appear  that  the  exhibits  spoken  of  had  been  de- 
tached from  the  record  in  some  unauthorized  manner,  an 
order  was  entered  in  accordance  with  the  motion.  And 
thereupon  a  petition  for  rehearing  was  filed  herein. 

The  exhibits  referred  to  in  the  former  opinion  now  ap- 
pear tied  together  and  attached  by  a  string  to  the  bill  of 
exceptions,  but  with  no  additional  authenticity  lent  to  them. 
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As  has  been  repeatedly  held  by  this  court  as  well  as  by  the 
Supreme  Court,  we  can  not  look  at  these  exhibits.  It  will 
be  presumed  they  justify  the  judgment  of  the  court  below. 
Stock  Quotation  Telegraph  Co.  v.  Board  of  Trade,  14(1:  III. 
370;  Hennessy  v.  Metzger,  50  III.  App.  533;  Charles  v.  Rem- 
ick,  50  111.  App.  534,  where  the  earlier  cases  are  referred  to. 
The  petition  for  a  rehearing  will  therefore  be  denied. 


Phenix  Insurance  Co.  of  Brooklyn^  New  York  t. 

Mechanics  &  Traders  Savings^  Loan  & 

Building  Association. 

1.  Evidence — Certified  Copies — Admissibility. — A  certified  copy  of  a 
dead  offered  in  evidence  is  properly  rejected  where  the  party  offering  it 
does  not  show  that  it  is  not  in  his  power  to  produce  the  original. 

2.  Evidence—  Offer  to  Make  Proof. — A  bare  offer  to  prove  certain 
matters  under  a  question  not  admissible,  is  not  enough  to  make  the 
rejection  error.  The  evidence  offered  and  rejected  should  be  competent 
to  prove  the  offer. 

3.  Practice  in  Appellate  Qovkt— Presumption  That  the  Trial 
Court  was  Right. — To  overcx)me  the  presumption  that  the  ruling  of  the 
trial  court  is  right  it  must  be  made  to  appear  affirmatively  from  the  bill 
of  exceptions  that  prejudicial  error  has  been  committed. 

4.  Insurance — Provisions  in  the  Policy  Relating  to  Title,  etc. — A 
paragraph  relating  to  *•  fee  simple  title"  can  not  be  held  to  apply  to  an 
insurance  which  was  taken  by  a  mortgagee  to  cover  his  interest  only, 
even  though  the  name  of  the  mortgagor  is  in  the  policy  as  the  insured. 
**  The  interest  of  the  assured  "  as  those  words  are  used  in  a  policy,  must 
be  taken  as  referring  to  one  who  takes  insurance  ostensibly  as  owner. 

Heittorandiim. — Action  on  policy  of  insurance.  Appeal  from  the 
Superior  Courtof  Cook  County;  the  Hon.  Theodore  Brent ano,  Judge, 
pra3iding.  Heard  in  this  court  at  the  Octobar  term,  1893,  and  affirmed. 
Opinion  filed  January  11,  1894. 

The  statement  of  facts  is  contained  in  the  opinion  of  the 
court. 

Elbebt  H.  Gary,  attorney  for  appellant. 
Eastman  &  Schumacher,  attorneys  for  appellee. 
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Mb.  Justice  Gary  delivered  the  opinion  of  the  Court. 

A  policy  of  insurance  issued  by  appellant  to  F.  W.  Cleaver, 
as  would  appear  on  the  face  of  it,  but  in  fact  taken  out  by 
the  appellee,  by  a  paper  pasted  on  the  face  of  the  policy  be- 
fore it  was  issued,  entitled  "  Mortgage  Clause,"  made  the 
"loss,  if  any,  payable  to"  the  api)ellee. 

In  this  loss  clause  is  contained  the  following  language : 

"  It  is  further  agreed,  that  in  case  of  any  other  insurance 
upon  the  property  hereby  insured,  then  this  company  shall 
not  be  liable  under  this  policy  for  a  greater  portion  of  any 
loss  sustained  than  the  sum  hereby  insured  bears  to  the 
whole  amount  of  insurance  on  said  property,  issued  to  or 
held  by  any  party  or  parties  having  an  insurable  interest 
herein." 

The  policy  contained  this  provision : 

"  If  the  interest  of  the  assured  in  the  property  be  other 
than  an  absolute  fee  simple  title,  or  if  any  other  person  or 
persons  have  any  interest  whatever  in  the  property  described, 
whether  it  be  real  estate  or  personal  property  whether  in- 
quired about  or  not,  it  must  be  so  represented  to  the  com- 
pany, and  so  expressed  in  the  written  part  of  this  policy, 
otherwise  the  policy  shall  be  void." 

And :  "  Persons  sustaining  loss  or  damage  by  fire  shall, 
within  six  days,  give  notice  in  writing  of  said  loss  to  the 
company,  and,  within  thirty  days  thereafter,  render  a  partic- 
ular and  specific  account  of  such  loss,  signed  and  sworn  to 
by  them,"  etc.,  etc. 

On  the  trial  the  defendant  offered  in  evidence  a  certified 
copy  of  a  deed  from  F.  W.  Cleaver  to  Mary  Cleaver. 

It  was  rightly  rejected,  because  the  appellant  did  not 
show  that  the  original  was  not  in  the  power  of  the  appel- 
lant.    Sees.  35,  36,  Ch.  30,  Conveyances. 

In  a  foreclosure  suit  by  the  appellee  against  F.  W.  Cleaver, 
the  bill  alleged  that  Mary  Cleaver  had  or  claimed  some 
interest  in  the  insured  property.  This  did  not  prove  any 
interest  in  her.  It  was  only  an  admission  by  the  appellee 
that  she  claimed  an  interest— not  that  she  had  any. 

With  the  evidence  in  the  cause  being  thus  as  to  Mary 
Cleaver,  the  counsel  of  the  appellant  asked  of  an  insurance 
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agent,  who  was  on  the  stand  as  a  witness,  "  Did  your  com- 
pany have  a  policy  of  insurance  upon  the  property  in  ques- 
tion on  the  25th  of  August,  1890,  issued  to  Mrs.  Mary 
Cleaver,  and  if  so,  what  was  done  with  reference  to  adjust- 
ment of  loss  and  payment  of  insurance  called  for  by  that 
policy  ? "  >, 

Which  being  objected  to,  he  made  this  offer : 

"  Now,  I  offer  to  show  that  this  other  insurance  was  issued 
by  the  Agricultural  Insurance  Company  upon  the  property 
in  question  here  to  Mary  Cleaver,  the  person  named  in  the 
deed  from  Frederick  W.  Cleaver;  that  the  loss  was  adjusted, 
the  amount  paid,  and  all  the  circumstances  for  the  purpose 
of  showing  that  there  was  other  insurance  upon  the  property 
issued  to  a  person  having  an  insurable  interest   therein." 

This  offer  does  not  aid  the  appellant.  The  question  to  the 
witness  called  for  parol  testimony  to  prove  matter  in  writ- 
ing, and  also  to  prove  a  transaction  with  one  not  shown 
to  have  any  interest  in  the  property.  A  bare  offer  to  prove, 
under  a  question  not  admissible,  is  not  enough  to  make  the 
rejection  error.  The  evidence  offered  and  rejected  should 
be  competent  to  prove  the  matter  offered. 

"  To  overcome  the  presumption  that  the  ruling  of  the  trial 
court  is  right,  it  must  be  made  to  appear  affirmatively  from 
the  bill  of  exceptions  that  prejudicial  error  was  committed." 
Moran  J.,  in  Gaffield  v.  Scott,  33  111.  App.  317. 

It  is  unnecessary  to  pay  further  attention  to  the  para- 
graph as  to  other  insurance,  there  being  no  proof  of  any. 

The  paragraph  relating  to  "  fee  simple  title  "  can  not  be 
held  to  apply  to  an  insurance  which  was  taken  by  a  mort- 
gagee to  cover  his  interest  only,  even  though  the  name  of 
the  mortgagor  is  in  the  policy  as  the  insured.  "  The  inter- 
est of  the  assured,"  as  those  words  are  used  in  the  policy, 
must  be  taken  as  referring  to  one  who  takes  insurance, 
ostensibly,  as  owner. 

The  paragraph  as  to  time  in  which  to  "  render  a  particu- 
lar and  specific  account  of "  the  loss  may  be  ambiguous;  if 
so,  the  construction  is  to  be  adverse  to  the  insurer.  Travel- 
ers, etc.,  V.  Kelsey,  46  111.  App.  371. 

Tou  LI  tt 
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The  assured  had  thirty  daj^s  after  notice  of  the  loss,  given 
within  six  days  of  the  loss,  in  which  to  render  the  account. 

These  views  cover  ail  the  objections  of  the  appellant,  and 
the  judgment  is  aiBrmed. 


Mason  t.  Strong. 

1 .  pRAcncB— FiVing  Additional  Pleas, — As  a  general  rule  it  is  a  mat- 
ter within  the  discretion  of  the  trial  court  to  grant  or  to  refuse  to  grant 
leave  to  file  an  additional  plea. 

2.  Record — Stipulation  to  BUI  of  Exceptions. — A  stipulation  that  the 
clerk  of  said  court  may  incorporate  the  original  biU  of  exceptions  into 
the  record  is  of  no  effect. 

Memorandnm. — Assumpsit.  Appeal  from  the  Circuit  Court  of  Cook 
County;  the  Hon.  Frank  Baker,  Judge,  presiding.  Heard  in  this  court 
at  the  October  term,  1893,  and  affirmed.    Opinion  filed  January  11, 1894. 

The  statement  of  facts  is  contained  in  the  opinion  of  the 
court. 

Emanuel  P.  Baenett,  attorney  for  appellant. 

Appellee'8  Brief,  Hamlin,  Holland  &  Boyden,  Attorneys. 

The  matter  of  allowing  new  and  independent  pleas  pre- 
senting new  defenses  to  the  action  to  be  filed,  is  addressed 
to  the  judicial  discretion  of  the  trial  court,  and  the  appel- 
late courts  will  not  interfere  with  the  exercise  of  such  dis-, 
cretionary  power  without  it  is  plain  there  has  been  an  abuse 
of  such  discretion.  Fisher  v.  Greene,  95  111.  94;  Chicago  & 
E.  I.  K.  R.  Co.  V.  O'Connor,  119  111.  586;  Jones  v.  Kenne- 
cott,  83  111.  484;  Campbell  v.  Powers,  37  111.  App.  308;  Kicker 
V.  Scofield,  28  111.  App.  32. 

Mr.  Justice  Waterman  delivered  the  opinion  of  the 
Court. 

This  was  an  action  upon  a  promissory  note,  by  the  assignee 
thereof.  The  defendant  filed  a  plea  of- the  general  idsue, 
afterward,  when  the  cause  was  called  for  trial,  they  asked 
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leave  to  file  a  special,  unverified  plea.  The  court  refused 
to  allow  the  filing  of  such  plea,  and  such  refusal  is  assigned 
as  error. 

It  was,  under  the  circumstance,  in  the  discretion  of  the 
court  to  refuse  or  allow  the  filing  of  such  plea,  and  we  see 
no  reason  for  thinking  that  its  discretion  was  improperly 
exercised.  The  case  is  unlike  that  of  Misch  v.  McAlpine, 
78  111.  507;  there  was  in  the  case  at  bar  no  showing,  under 
oath,  of  satisfactory  reasons  for  the  plea  not  having  been 
sooner  fiWd. 

The  original,  as  we  presume,  of  a  bill  of  exceptions,  has 
been  inserted  in  the  transcript,  certified  by  the  clerk  of  the 
Circuit  Court.  The  stipulation  under  which  this  was  done  is 
that  the  clerk  of  said  court  may  incorporate  the  original  bill 
of  exceptions  into  the  record.  Such  a  stipulation  is  of  no 
effect;  a  bill  of  exceptions  is  a  part  of  the  record.  As  sent 
to  this  court  we  can  not  regard  anything  it  alone  may  show. 
Harris  v.  Shebek,  51  111.  App.  382;  Rohde  v.  Lehman,  50  111. 
App.  455;  Zielinski  v.  Remus,  46  111.  App.  596. 

The  judgment  of  the  Circuit  Court  is  aflirmed. 


Lindblom  t.  Williams. 


1.  Injunction— .WTiaf  is,  etc, — Assessment  of  Damages.-^ln  a  pend- 
ing suit  it  was  ordered  that  the  defendant,  his  agents,  solicitors  and 
attorneys,  and  aU  persons  acting  in  his  behalf,  absolutely  desist  and  re- 
frain from  prosecuting,  or  taking  any  steps  toward  the  prosecution  of  a 
certain  suit  at  law,  etc.  It  was  held,  that  the  order  was  an  injunction, 
from  the  granting  of  which  an  appeal  lies,  and  disobedience  of  which 
might  be  punished,  and  that  it  was  within  Sec.  12,  Ch.  69,  entitled  "In- 
junctions,"' providing  that  in  all  cases  where  an  injunction  is  dissolved, 
damages  may  be  assessed, 

• 

Memorandmn.— Award  of  damages  on  dissolution  of  an  injunction. 
Appeal  from  the  Superior  Court  of  Cook  County.  Heard  in  this  court  at 
the  October  term,  1893,  and  afiBlrmed.    Opinion  filed  January  11,  1894. 


'51' 48:? 
68    625 


484  Appellate  Courts  of  Illinois. 

Vou  51.]  Lindblom  v.  Williams. 

The  statement  of  facts  is  contained  in  the  opinion  of  the 
court. 

Edmfnd  Fl'rthmaxk,  attorney  for  appellant;  Wm.  M. 
Johnson,  of  counsel 

Albert  C.  Barnes,  attorney  for  appellee. 

Mr.  Justice  Gary  delivered  the  opinion  of  the  Court. 

This  is  an  appeal  from  an  award  of  damages  on  the  dis- 
solution of  an  injunction. 

The  only  proposition  of  the  appellant  is,  "There  was 
nothing  on  which  to  permit  suggestion  of,  or  to  award 
damages." 

A  chancery  case  was  pending  in  the  Superior  Court, 
entitled  as  above.  In  that  suit  on  the  14th  day  of  H'ovember. 
1892,  the  following  order  was  made  : 

"It  is  hereby  ordered  that  the  defendant,  William  S. 
Williams,  his  agent,  solicitors  and  attorneys,  and  all  per- 
sons acting  in  his  behalf,  do  absolutely  desist  and  refrain 
from  prosecuting  or  taking  any  steps  toward  the  prosecu- 
tion of  the  suit  at  law  now  pending  in  the  Circuit  Court  of 
Cook  County,  Illinois,  wherein  said  Williams  is  plaintiff 
and  Robert  Lindblom  and  Nathan  Q.  Miller  are  defend- 
ants, being  general  number  107,523,  until  the  further  order 
of  this  court." 

December  28,  1892,  the  following  order  was  made : 

"  This  cause  also  coming  on  to  be  heard,  and  on  the  motion 
of  defendant  Williams  to  dissolve  the  injunction  herein, 
after  a;*guments  of  counsel,  said  motion  is  denied,  and  it  is 
ordered  that  the  complainant  file  an  injunction  bond  in  this 
cause  in  the  penal  sum  of  $70,000,  with  surety,  to  be  approved 
by  the  clerk  of  this  court  within  one  week." 

January  6, 1893,  the  following  order  was  made : 

"  It  appearing  to  the  court  that  the  complainant  has  failed 
to  file  an  injunction  ben  1  as  required  by  the  order  of  this 
court,  entered  herein  on  December  28,  1892,  therefore  on 
motion  of  the  defendant,  Williams,  it  is  ordered  that  the 
injunction  granted  herein  be,  and  the  same  is,  hereby  dis- 
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solved,  with  leave  to  said  defendant  tx)  file  his  suggestion  of 
damages  herein. 

Now  the  argument  is,  that  as  no  writ  of  injunction  ever 
issued,  no  damages  could  be  awarded. 

But  the  order  of  November  14th  was  an  injunction  from 
the  granting  of  which  an  appeal  would  lie,  and  disobedience 
of  which  would  be  punished. 

It  is  within  '*  all  cases  where  an  injunction  is  dissolved." 
Sec.  12,  Ch.  69,  Injunctions.  When  dissolved  it  was  a  case 
for  damages. 

Very  delicately  the  appellant  criticises  the  action  of  the 
court  in  not  permitting  him  to  cross-examine  as  to  value,  a 
witness,  who  had  only  stated  the  services  he  had  rendered, 
and  the  amount  he  had  been  paid,  the  testimony  as  to  value 
coming  from  other  witnesses.  The  court  was  right.  Mo- 
Kone  V.  Williams,  37  IlL  App.  591.    AflSirmed. 


Horse  t.  Ooetz  et  al. 

1.  SuKEHES- -On  Appeal  Bond— When  Released.— The  Bubetitution 
of  a  new  party  in  a  suit  pending  on  appeal  releases  the  surety  on  the 
appeal  bond. 

2.  Parties — Suit  for  the  Use  of  Another, — The  fact  that  one  person 
sues  for  the  use  of  another,  does  not  make  the  person  for  whose  use  the 
suit  is  brought  a  party  to  it,  nor  is  the  judgment  rendered  a  judgment 
in  his  favor. 

MemoraDdnm. — Scire  facias  on  an  appeal  bond.  Appeal  from  the 
Circuit  Court  of  Cook  County;  the  Hon.  Francis  Adams,  Judge,  pre- 
siding. Heard  in  this  court  at  the  October  term,  1893,  and  reversed. 
Opinion  filed  February  18,  1894. 

The  statement  of  facts  is  contained  in  the  opinion  of  the 
court. 

Stirlen  &  King,  attorneys  for  appellant. 
Israel  CowEN,  attomej'^  for  appellees. 


31    485 
80      60 


486  Appellate  Courts  of  Illinois. 

* ^ ^ 

Vol.  61.]  Morse  v.  Goetz. 

Mr.  Peesidino  Justice  Shepard  deuvered  the  opinion 
OF  THE  Court. 

This  appeal  is  prosecuted  to  reverse  a  judgment  in  favor 
of  appellees  and  against  appellant,  based  upon  a  scire 
facias. 

The  appellant  executed,  as  surety,  an  appeal  bond  given 
by  the  Davis  &  Morse  Company,  on  an  appeal  to  the  Circuit 
Court  from  a  judgment  of  a  justice  of  the  peace  against  said 
company  and  in  favor  of  one  Louis  B.  Lehmann.  When  the 
appeal  case  came  on  for  trial  in  the  Circuit  Court,  leave  of 
court  was  asked,  and  obtained,  to  change  the  plaintiff  to  John 
B.  Goetz  &  Co.,  partners,  for  the  use  of  Louis  B.  Lehmann, 
and  judgment  was  rendered  by  the  Circuit  Court  in  favor  of 
said  Goetz  &  Co.,  and  against  the  defendants,  Davis  &  Morse 
Company,  for  the  use  of  Lehmann. 

Scire  faciaa  proceedings  were  thereupon  begun  against 
the  appellant  as  surety  upon  said  appeal  bond.  To  the«^/r^ 
facias  the  appellant  pleaded  that  he  did  not  execute  the 
bond  to  the  present  plaintiifs,  the  appellees  Ivere,  and  non 
est  factum.  The  plaintiffs,  appellees,  demurred  generally  to 
the  pleas,  and  the  demurrer  was  sustained. 

Thereupon  the  defendant,  appellant,  elected  to  stand  by 
his  pleas,  and  judgment  was  rendered  against  him,  and  he 
appeals  to  this  court  from  that  judgment. 

Sec.  62,  Chap.  79,  Kevised  Statutes,  prescribes  the  form 
of  bond  in  appeal  cases  from  judgments  of  justices  of  the 
peace,  and  section  71  of  the  same  chapter,  provides  when, 
in  whose  favor,  and  against  whom,  a  scire  facias  may  issue. 

Here  was  an  appeal  bond  running  to  Lehmann,  the 
plaintiff,  in  the  justice  of  the  peace  judgment.  On  the  trial 
of  the  appeal  from  that  judgment,  a  new  party  plaintiff, 
Goetz,  was  substituted  for  Lehmann,  and  judgment  was  ren- 
dered in  favor  of  the  substituted  plaintiff. 

The  scire  fa^cias  was  issued  in  the  name  of  Goetz,  the  new 
or  substituted  plaintiff,  and  judgment  was  rendered  in  his 
favor  against  the  surety  on  the  appeal  bond  which  ran  to 
Lehmann. 

The  fact  that  Goetz  sued  for  the  use  of  Lehmann,  the  ob- 
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ligee  in  this  appeal  bond,  does  not  make  the  judgment  one 
in  favor  of  Lehmann. 

'^  A  person  who  is  interested  merely  as  usee  is  not  re- 
garded as  a  party  to  the  suit."  Northrop  v.  McGee,  20  111. 
App.  108. 

It  was  a  matter  of  right  for  the  plaintiff  in  the  original 
suit  to  substitute  other  parties  plaintiff  for  himself,  but  hav- 
ing done  so,  the  surety  on  the  appeal  bond  could  not  be  sub- 
jected to  judgment  by  scire  facias  proceedings  in  favor  of 
such  substituted  plaintiffs.  A  surety  will  be  held  only  ac- 
cording to  the  letter  of  his  obligation.  Morse,  as  surety, 
entered  into  no  obligation  to  Goetz.  His  obligation  was  to 
Lehmann  alone.  It  might  well  be  that  he  would  not  have 
consented  to  become  surety  of  the  defendants  in  a  suit 
against  them  by  Goetz.  There  could  be  no  breach  of  the 
condition  of  the  bond  signed  by  Morse,  without  a  judgment 
in  the  appeal  suit  in  favor  of  Lehmann.  Phillips  v.  Wells, 
2  Sneed  (34  Tenn.)  153;  Seelye  v.  The  People,  40  111.  App. 
449;  Block  v.  Blum,  33  III.  App.  643. 

The  appellant  is  in  no  way  liable  to  the  appellees  on  any 
cause  of  action  disclosed  by  this  record,  and  the  judgment 
of  the  Circuit  Court  will  therefore  be  reversed,  without 
remanding  the  cause. 


Toby  v.  Schultz. 

1.  Landlord  and  Tenant — Lease  for  Immoral  Purposes — Forcible 
Detainer, — ^The  fact  that  a  house  is  rented  for  immoral  purposes  is  a 
good  defense  in  an  action  to  recover  rent  for  premises  so  leased,  but  it 
is  no  defense  to  a  proceeding  in  forcible  detainer,  which  is  rather  in  dis- 
affirmance of  any  intention  to  devote  the  premises  to  improper  purposes. 

Memorandnm. — Debt  on  appeal  bond.  Appeal  from  the  Circuit 
Court  of  Cook  County;  the  Hon.  Richard  S.  Tutmll,  Judge,  presiding. 
Heard  in  this  court  at  the  October  term,  1893,  and  affirmed.  Opinion 
filed  December  31,  1893. 

The  statement  of  facts  is  contained  in  the  opinion  of  the 
court. 
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Sydney  Stein,  attorney  for  appellant. 

Cratty  Bros.  &  Jaevis,  attorneys  for  appellee. 

Mr.  Justice  Waterman  delivered  the  opinion  of  the 
Court. 

This  is  an  appea,l  from  a  judgment  rendered  in  an  action 
upon  an  appeal  bond  given  on  an  appeal  from  a  judgment 
rendered  in  a  forcible  detainer  suit.  The  appeal  taken 
from  the  judgment  in  a  forcible  detainer  proceeding  was 
dismissed. 

The  defense  made  to  the  action  upon  the  appeal  bond, 
was  that  the  premises,  for  the  possession  of  which  the  judg- 
ment in  the  forcible  detainer  suit  was  rendered,  were  rented 
by  the  plaintiff  in  that  suit  for  an  immoral  purpose.  Such  a 
defense  might  be  a  good  one  in  an  action  to  recover  rent 
for  premises  so  leased,  but  is  no  defense  to  a  proceeding  in 
forcible  detainer,  which  is  rather  in  disaffirmance  of  any 
intention  to  devote  the  premises  to  improper  purposes. 

The  defense,  in  effect,  was  that  the  premises  having  been 
leased  for  a  house  of  y»rostitution,  such  use  may  continue, 
and  the  owner  can  not  regain  his  property,  notwithstand- 
ing the  tenant  may  refuse  to  pay  rent  and  the  landlortl 
may  desire  to  put  his  property  to  a  laudable  and  proper  use. 

No  errors  have  been  assigned  upon  or  filed  with  the 
record  in  this  cause,  and  for  that  as  well  as  the  reasons 
above  given,  the  judgment  of  the  Circuit  Court  is  affirmed. 


Brown  r.  Monson, 


1.  Instructions — Conflict  of  Testimony.— In  cases  where  the  testi- 
mony is  conflicting  the  instructions  m^ust  be  accurate. 

.2.  Instructions — Singling  out  Testimony, — An  instruction  which  sin- 
gles out  the  testimony  of  one  party  and  calls  the  attention  of  the  jury  to 
it,  as  if  in  the  judgment  of  the  court  it  was  to  that  testimony,  instead  of 
to  all  the  evidence  in  the  cause,  the  jury  should  look  to  determine  what 
a  contract  is,  is  erroneous. 
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Memorandom.— Error  to  the  Cirquit  Court  of  Cook  County;  the  Hon. 
Richard  S.  Tuthill,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1808.  Reversed  and  remanded.  Opinion  filed  December 
21,  1893. 

The  statement  of  facts  is  contained  in  the  opinion  of  the 
court. 

Beam  &c  Cooke,  attorneys  for  plaintiff  in  error. 

Consider  H.  Willett,  attorney  for  defendant  in  error. 

• 

Mb.  Pbesidino  Justice  Shepahd  delivered  the  opinion  op 
THE  Court. 

This  was  a  suit  by  the  defendant  in  error  to  recover  his 
commissions  as  a  real  estate  agent  in  and  about  the  sale  of 
certain  real  estate  in  Cook  county.  Between  his  testimony 
and  that  of  the  plaintiff  in  error  upon  the  main  question  of 
his  employment  and  services  in  behalf  of  the  sale  that  was 
made  by  her,  there  was  such  a  conflict  as  demanded  a  care- 
ful scrutiny  by  the  court  of  the  instructions  given  to  the 
jury,  so  as  to  avoid  everything  that  might  seem  to  favor  the 
testimony  of  one  party  over  that  of  the  other. 

The  two  parties,  plaintiff  and  defendant,  were  the  only 
witnesses  who  testified  to  the  main  question. 

Among  other  instructions  given  to  the  jury  by  the  court, 
on  its  own  motion,  was  the  following  : 

"  In  this  case  it  is  admitted  that  defendant  has  sold  her 
property  to  F.  C.  Vehmeyer  for  the  sum  of  $18,000,  and 
that  such  purchaser  was  introduced  to  the  defendant  by 
plaintiff. 

If,  then,  you  believe  from  a  preponderance  of  all  the  evi- 
dence, that  the  defendant,  prior  to  such  sale,  employed 
the  plaintiff  as  a  real  estate  agent  or  broker  to  sell  said  projv 
erty,  and  agreed  to  pay  him  for  his  services  in  this  respect 
2^  per  cent  upon  the  purchase  price,  substantially  as  testi- 
fied by  the  plaintiff,  and  if  you  further  believe  from  the  evi- 
dence that  the  plaintiff,  in  pursuance  of  such  employment, 
procured  and  introduced  such  purchaser  to  the  defendant, 
the  owner  of  said  property,  and  that  such  purchaser  actually 
bought  and  paid  for  said  property,  then  the  plaintiff  would 
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be  and  is  entitled  to  a  verdict  at  your  hands  for  such  2^  per 
C3nt  commission  on  said  sum  of  $18,000. 

In  case  you  believe,  from  a  fair  and  impartial  considera- 
tion of  all  the  evidence,  that  the  plaintiff  has  failed  to  estab- 
lish the  fact  6f,  and  the  terms  of  his  employment  by  the  de- 
fendant by  such  a  preponderance  of  the  evidence,  then  your 
verdict  should  be  for  the  defendant." 

The  vice  of  that  instruction  consists  in  singling  out  and 
calling  to  the  jury's  attention  the  testimony  of  the  plaintiff, 
as  if  in  the  judgment  of  the  court  it  was  to  that  testimony, 
instead  of  to  all  the  evidence  in  the  cause,  the  jury  should 
look  to  determine  what  the  contract  was. 

As  said  in  Kail  way  Co.  v.  Walsh,  106  111.  253,  "  It  singles 
out  and  calls  attention  to  the  testimony  of  appellee,  in  find- 
ing their  verdict.  Such  a  practice  has  long  been  condemned, 
in  numerous  cases  in  this  court,  as  unfair,  and  calculated  to 
magnify  the  importance  of  the  evidence  of  the  particular 
witness.  *  *  *  We  must  in  this  case,  as  we  have  in 
many  previous  cases,  hold  the  instruction  erroneous,  and,  in 
the  conflict  of  the  evidence,  ground  for  a  reversal."  See 
also,  Wright  v.  Bell,  6  111.  App.  352. 

The  question  of  any  employment  by  the  plaintiff  in  error 
of  the  defendant  in  error  as  her  agent  to  effect  a  sale  of  the 
premises,  was  a  close  one  upon  the  evidence,  and  required 
the  utmost  fairness  in  its  submission  to  the  jury.  Further- 
more, it  is  a  serious  question,  upon  the  record,  as  to  whether, 
if  the  defendant  in  error  were  entitled  to  recover  at  all,  he 
could  recover  more  than  his  commissions  upon  the  sale  for 
$16,000,  negotiated  by  him,  instead  of  upon  the  sale  for 
$18,000,  effected  by  the  plaintiff  in  error  of  the  same  prop- 
erty to  the  same  party,  and  it  was  error  to  confine  the  jury 
to  a  consideration  of  the  latter  sum,  alone,  as  a  basis  for  the 
ascertainment  of  the  amount  of  commissions,  as  was  done 
by  the  instruction. 

For  the  error  in  the  instruction  the  judgment  of  the  Cir- 
cuit Court  will  be  reversed  and  the  cause  remanded. 
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1.  JuDOMBNTS— CoWa^eraZ  Attack— Fraud, — Judgments  can  not  be 
collaterally  attacked  for  fraud  in  obtaining  them. 

2.  Judgments — How  They  May  be  Attacked. — Tliere  are  but  two 
methods  by  which  the  judgment  of  a  court  may  be  attacked;  these  are, 
lirst,  by  direct  attack,  that  is,  an  attempt  to  set  it  aside  or  correct  it  in 
some  manner  provided  by  law,  and  second,  by  collateral  attack. 

3.  Judgments — Direct  and  Collateral  Attacks. — In  a  direct  attack 
the  existence  of  the  judgment  is  admitted,  it  being  insisted  that  for  some 
reason  the  judgment  should  be  set  aside  or  amended;  in  a  collateral  at- 
tack the  insistance  is  that  the  judgment  is  without  effect,  void,  or, 
being  voidable,  hag  been  made  void  by  the  party  entitled  to  repudiate  it. 

4.  Judgments — Collateral  Attacks — Upun  What  Based,-rA  collateral 
attack  is  based  upon  the  assertion  that  the  court  for  some  reason  lacked 
jurisdiction  to  render  a  valid  and  conclusive  judgment. 

5.  Infants — Suits  by,  at  Common  Law, — At  the  common  law  infants 
were  required  to  sue  and  to  defend  by  guardian;  by  whom  was  meant 
not  the  guardian  of  the  infant's  person  and  estate,  but  either  one  ad- 
mitted by  the  court  for  the  particular  suit  on  thd  infant's  personal 
appearance,  or  appointed  for  suits  in  general  by  the  king's  letters  patent. 
By  the  statute  of  Westminster,  2,  C.  15,  infants  were  authorized  to  sue 
by  porchein  ami  in  all  actions;  and  this  remedy  was  held  to  be  cumula- 
tive, leaving  it  optional  for  suit  to  be  brought  by  guardian  or  next 
friend. 

6.  Infants — Suits  by  Guardian  or  Next  Friend. — But  whether  the 
suit  be  by  guardian  or  next  friend,  it  is  only  by  permission  of  the  court 
that  the  suit  is  permitted  to  be  brought  in  the  name  of  the  infant  by 
the  person  who  assumes  to  be  the  guardian  or  next  friend.  Theoretic- 
ally, such  person  is  appointed  by  the  court,  and  this  is  shown  by  its  per- 
mitting the  suit  to  be  maintained. 

7.  Infants— iSuite  by  Practice.— The  practice  originally  was  for  the 
person  intending  to  act  as  prochein  ami  to  go  with  the  infant  before  a 
judge  at  chambers,  or  for  a  petition  to  be  presented  in  behalf  of  the  in- 
fant, stating  the  nature  of  the  action  and  praying  that  in  respect  of  his 
infancy  the  person  intended  might  be  appointed  as  the  prochein  ami  of 
such  infant.  This  was  accompanied  by  an  affidavit  on  which  the  judge 
granted  his  fiat,  and  on  this  a  rule  was  drawn  up  by  the  clerk  of  the  rules 
admitting  the  person  designated  to  sue  as  the  prochein  ami  of  the  infant. 
This  practice  has  fallen  into  disuse,  and  now  if  the  defendant  api^ear  and 
plead,  it  is  then  too  late  to  question  the  authority  of  the  prochein  ami, 
and  the  recital  in  the  suit  that  the  infant  is  suing  by  his  next  friend  is 
taken  as  conclusive  that  an  order  has  been  made. 

8.  Infants — Knowledge  of  the  Suit  Not  Necessary. — It  is  not  neces- 
sary that  the  infant  should  have  any  knowledge  of  the  bringing  of  the 
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suit  by  his  next  friend,  indeed,  it  may  be  maintained  against  his  wish. 
So  upon  proper  application  the  court  will,  as  upon  its  own  motion  it  may, 
direct  an  inquiry  to  ascertain  if  the  suit  brought  is  for  the  benefit  of  the 
infant,  and  if  not,  proceedings  will  be  stayed. 

9.  Infants — Suits  by  Next  Friend~Pre9umption8,—Whea  suit  is  in- 
stituted in  the  name  of  an  infant  by  his  "  next  friend,*^  the  authority  of 
the  '*  next  friend  *^  so  to  do  is  presiuned,  because  it  is  presumed  that  he 
was  so  appointed  and  authorized  by  the  court. 

10.  Infants — Bound  by  the  Acts  of  His  Next  Friend, — ^If  the  appointee 
of  the  court,  his  next  friend,  "  played  him  false,"  the  judgment  is  not 
thereby  rendered  void,  but  the  defrauded  plaintiff  may  resort  to  a  court 
of  equity  to  set  aside  and  undo  the  fraudulent  work  and  to  wipe  out  the 
record,  falsely  obtained. 

Memoranda m. — Trespass  on  the  case.  Error  to  the  Circuit  Court  of 
Cook  County;  the  Hon.  Richard  W.  Clifford,  Judge,  presiding.  Heard 
in  this  court  at  the  October  term,  1898}  and  affirmed.  Opinion  filed 
November  27,  1893. 

The  statement  of  facts  is  contained  in  the  opinion  of  the 
court. 

Rosenthal  &  Hikschl,  attorneys  for  plaintiff  in  error. 

Robert  Mather  and  Henry  S.  Waldron,  attorneys  for 
defendant  in  error. 

Mr.  Justice  Waterman  delivered  the  opinion  of  the 
Court. 

Plaintiff  in  error  brought  suit  against  the  defendant  in 
error,  and  filed  a  declaration  in  an  action  of  trespass  on  the 
case,  setting  forth  certain  injuries  by  him,  plaintiff,  received 
by  and  through  the  negligence  of  the  defendant,  for  which 
he  claimed  damages  to  the  amount  of  $10,000;  to  this  the 
defendant  filed,  among  others,  the  following  plea ; 

For  a  further  plea  in  this  behalf,  the  defendant  says  that 
the  plaintiff  ought  not  to  have  his  aforesaid  action  against 
it,  tlie  defendant,  because  it  says  that  the  plaintiff  being 
then  and  there  a  minor,  by  Richard  Chudleigh,  his  father 
and  next  friend,  heretofore  impleaded  it,  the  defendant,  in 
the  said  Circuit  Court  of  the  said  county  of  Cook,  in  the 
May  term  of  the  same  court,  in  the  year  A.  D.  1890,  in  a  cer- 
tain plea  of  trespass  on  the  case,  to  the  damage  of  the 
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plaintiff  of  $1,000,  for  committing  the  very  same  acts  and 
grievances  in  the  said  declarations  mentioned,  and  such 
])roceedings  were  thereupon  had  in  that  plea;  that  after- 
ward in  that  same  term,  by  the  consideration  and  judgment 
of  the  same  court,  the  plaintiff  recovered  against  the 
defendant  the  sum  of  $300  damages,  as  well  as  the  costs  of 
the  plaintiff  in  that  behalf,  wherecrf  the  defendant  was  con- 
victed, as  by  the  record  thereof  still  remaining  in  the  same 
court  more  fully  appears,  which  said  judgment  still  remains 
in  full  force,  and  this  the  defendant  is  ready  to  verify  b}'^  the 
said  record.  Whereupon  it  prays  judgment  if  the  plaintiff 
ought  to  have  his  aforesaid  action,  etc. 

To  this  the  plaintiff  replied  as  follows : 

As  to  the  second  plea,  the  plaintiff  says  preclvdi  non,  for 
that  the  said  alleged  and  purported  action  and  all  proceed- 
ings therein,  and  the  pretended  judgment  therein,  were  at 
all  times,  and  are  null  and  void,  for  that  the  same  were  not 
instituted  nor  prosecuted  for  the  benefit  or  protection  of 
plaintiff,  but  were  instituted  entirely  by  one  Eichard  Chud- 
leigh, pretending  to  be  the  next  friend  of  the  plaintiff,  and 
wera  by  him,  in  collusion  with  the  defendant,  instituted  and 
prosecuted  for  the  sole  purpose  and  design  of  obtaining  for 
himself  a  pecuniary  consideration  from  the  defendant,  and 
of  obtaining  for  the  defendant  an  apparent  or  pretended 
judgment  and  release  from  plaintiff's  cause  of  action,  all  and 
singular  of  which  facts,  purposes  and  intents  were  then  and 
there  well  known  to  and  shared  in  by  the  defendant,  and  all 
of  which  proceedings  pretended  to  be  in  plaintiff's  interests 
and  the  declaration  in  said  pretended  suit,  and  all  steps  and 
actions  therein  pretended  to  be  taken  in  the  interest  of  this 
plaintiff,  were  in  fact  prepared  and  filed  by  the  defendant 
by  its  own  attorney,  and  taken  under  the  direction  and  at 
the  instance  and  request  of  the  defendant,  itself,  acting  by 
its  agents,  officers  and  attorneys.  And  this  plaintiff  avers 
that  he  had  at  no  time  any  knowledge  or  notice  of  the  bring- 
ing of  said  pretended  action,  nor  of  the  entry  of  said  pre- 
tended judgment,  nor  of  the  pretended  satisfaction  thereof, 
until  a  long  time  after  the  date  of  the  said  pretended  judg- 
ment, to  wit,  nine  months  thereafter. 
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And  this  the  plaintiff  says  he  is  readj'^  to  verify. 

The  defendant  demurred  to  this  replication,  which  de- 
murrer the  court  sustained,  and  thereon  rendered  judgment, 
to  reverse  which  judgment  the  plaintiff  prosecutes  this  suit. 

The  question  thus  presented  is,  whether  a  judgment  ob- 
tained by'an  infant,  suing  by  his  next  friend,  is  conclusive, 
or  may.  in  an  action  at  law,  be  collaterally  attacked  and  dis- 
regarded, because  of  fraud  and  collusion  between  the  next 
friend  and  the  defendant  in  the  obtaining  of  such  judgment; 
such  fraud  and  collusion  not  appearing  in  any  way  in  the 
record  of  the  proceeding,  but  being  shown  by  evidence  ex- 
trinsic thereto. 

Appellant,  while  admitting  the  general  principle  that 
judgments  can  not  be  collaterally  attacked  for  fraud  in 
obtaining  them,  endeavors  to  establish  a  distinction,  appli- 
cable, as  he  insists,  to  this  case.  The  position  of  appellant 
is,  that  judgments  may  be  collaterally  attacked  for  fraud  in 
obtaining  them  when  the  fraud  is  something  not  considered 
or  passed  upon  in  the  rendition  of  the  judgment. 

In  this  State,  at  least,  it  seems  to  be  settled  that  judg- 
ments can  not  be  collaterally  attacked  for  such  reason. 

In  Ambler  v.  Whipple,  139  111.  311,  an  action  of  debt  on 
a  judgment,  the  defendant  pleaded  that  the  plaintiff  in  the 
suit  wherein  the  judgment  was  rendered,  had  falsely  repre- 
sented that  he  would  abandon  the  said  suit  and  take  no  fur- 
ther steps  therein,  whereby  he,  the  defendant,  was  induced 
not  to  interpose  his  defense;  and  the  defendant  also  pleaded 
a  discharge  in  bankruptcy,  which,  relying  upon  the  plaintiff's 
promises  to  abandon  his  said  suit,  he  alleged  he  was  induced 
not  to  plead  and  set  up  as  a  defense  to  the  plaintiff's  said 
action,  as  he,  the  defendant,  might  and  would  have  done 
but  for  the  fraud  and  imposition  practiced  upon  him  by  the 
plaintiff.  A  demurrer  to  these  pleas  was  sustained.  The 
Supreme  Court  also  held  them  insufficient,  and  in  passing 
upon  them  said:  "  The  prevailing  doctrine  is,  that  a  plea  of 
fraud  is  not  admissible  in  actions  on  judgments  of  sister 
States,  where  there  was  jurisdiction  of  the  person  and  sub- 
ject-matter, unless  it  can  be  set  up  in  the  court  of  the  State 
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rendering  the  judgment.  The  judgment  in  such  case  is  not 
void,. but  voidable  only.  The  Supreme  Court  of  the  United 
States  has  also  held  that  a  plea  of  fraud  in  obtaining  the 
judgment  can  not  be  interposed  in  an  action  thereon." 

"  Domestic  judgments,  and  those  standing  upon  the  like 
footing,  import  verity,  and  public  policy  forbids  their  indi- 
rect and  collateral  contradiction  or  impeachment.  *  *  * 
We  are  aware  that  in  some  of  the  earlier  cases  in  this  State 
there  seems,  in  effect,  to  be  a  contrary  holding,  but  the  rule 
stated  is,  we  think,  as  applicable  to  the  courts  of  law,  sup- 
ported by  the  weight  of  authority." 

The  matter  set  up  by  the  pleas  thus  held  insufficient  was 
something  not  considered  or  passed  upon  by  the  court  in 
rendering  judgment. 

Why  the  defendant  had  failed  to  interpose  a  defense  in 
that  case,  and  especially  why  he  had  failed  to  plead  his  dis- 
charge in  bankruptcy,  was  something  which  the  court  was 
in  no  wise  called  upon  to  consider. 

It  is  clear  that  upon  principle  the  attack  made  upon  the 
judgment  under  consideration  in  the  case  at  bar,  can  not 
prevail. 

There  are  but  two  methods  by  which  the  judgment  of  a 
court  may  be  attacked;  these  are,  first,  by  direct  attack, 
that  is,  an  attempt  to  set  it  aside  or  correct  it  in  some  man- 
ner provided  by  law;  and,  second,  by  collateral  attack. 

In  a  direct  attack,  the  existence  of  the  judgment  is  admit- 
ted, it  being  insisted  that  for  some  reason  the  judgment 
should  be  set  aside  or  amended;  in  a  collateral  attack  the 
insistence  is  that  the  judgment  is  without  effect,  void,  or 
being  voidable,  has  been  made  void  by  the  party  entitled  to 
repudiate  it.  Harmon  v.  Moore,  112  Ind.  221-227;  Earle  v.. 
iEarle,  91  Ind.  27-42;  Morrill  v.  Morrill  et  al.,  20  Oregon, 
96-101;  Van  Vleet  on  Collateral  Attack,  Sees.  4  to  18. 

A  collateral  attack  is  based  upon  the  assertion  that  the 
court  for  some  reason  lacked  jurisdiction  to  render  a  valid 
and  conclusive  judgment. 

In  the  present  case,  the  plaintiff  has  not  gone  into  court 
and  by  bill  alleged  that  the  judgment  was  obtained  by  fraud 
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and  collusion,  and  therefore  asked  that  it  may  be  set  aside, 
thus  directly  attacking  it  and  seeking  to  have  the  record 
thereof  removed;  instead  of  this,  he  comes  asking  not  to 
annul  the  record,  but  that  it  may  be  disregarded.  Should 
he  succeed  in  his  undertaking,  the  record  of  the  former 
judgment  will  still  exist,  not  set  aside  or  removed;  rights 
might  yet  be  acquired  under  it,  and  it  might  still  be  resorted 
to  for  the  purpose  of  ascertaining  what  was  thereby  estab- 
lished. So  there  would  be  upon  the  records  of  the  Circuit 
Court,  two  unreversed  and  unremoved  judgments  betw^een 
the  same  parties  for  the  same  cause  of  action. 

It  is  urged  that  the  judgment  against  appellee  having 
been  obtained  by  fraud  and  collusion,  it  is  to  be  treated  as  if 
it  were  no  judgment  at  all;  that  in  reality,  the  plaintiff  has 
never  had  his  day  in  court,  was  really  never  before  the 
court,  but  merely  made  so  to  appear  by  the  fraudulent  action 
of  the  defendant. 

In  the  action  in  which  the  judgment  was  rendered,  suit 
was  brought  in  the  name  of  the  present  plain tiflF  by  his  next 
friend,  he  being  then  an  infant. 

At  the  common  law,  infants  were  required  to  sue  and  to 
defend  by  guardian;  by  whom  was  meant,  not  the  guardian 
of  the  infant's  person  and  estate,  but  either  one  admitted  by 
the  court  for  the  particular  suit  on  the  infant's  personal 
appearance,  or  appointed  for  suits  in  general  by  the  king's 
letters  patent.  By  the  statute  of  Westminster,  2,  C.  15, 
infants  were  authorized  to  sue  hjpoi'chein  ami  in  all  actions; 
and  this  remedy  was  held  to  be  cumulative,  leaving  it 
optional  for  suit  to  be  brought  by  guardian  or  next  friend. 
Coke  Litt.,  185  b,  note  1;  Young  v.  Young,  Cro.  Cas.  86; 
Goodwin  v.  Moore,  Cro.  Cas.  161. 

But  whether  the  suit  be  by  guardian  or  next  friend,  it  is 
only  by  permission  of  the  court  that  the  suit  is  permitted  to 
be  brought  in  the  name  of  the  infant  by  the  person  who 
assumes  to  be  the  guardian  or  next  friend.  Theoretically, 
such  person  is  appointed  by  the  court,  and  this  is  shown  by 
its  permitting  the  suit  to  be  maintained.  Miller  v.  Boyden, 
3  Pick.  213;  Com.  Dig.,  Pleader,  2,  C.  1;  Archer  v.  Frowde, 
1  Str.  304 
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The  next  friend  being,  theoretically,  an  appointee  of  the 
court,  may  be  removed  by  the  court.  Guild  v.  Cranston, 
8  Cush.  606.  And  the  next  friend  can  not  a  make  a  settle- 
ment except  by  leave  of  court.  Tripp  v.  GiflFord,  29  N.  E. 
208. 

In  Eawlyn's  Case,  5  Coke,  53,  it  was  assigned  for  error 
that  the  plaintiff  was  an  infant  and  was  admitted  by  guard- 
ian and  no  record  thereof  was  made,  as  was  used  in  C.  B., 
but  there  was  only  recited  in  the  count,  "  J.  Eawlins,  per 
A.  B.,  gardianum  suum  ad  hoc  per  curia/m  specialiter  ad- 
missus  qurritus^^  etc.  The  justices  and  barons  una  voce 
disallowed  the  error. 

The  practice  originally  was  for  the  pereon  intending  to 
act  Sisprochein  ami  to  go  with  the  infant  before  a  judge  at 
Chambers,  or  for  a  petition  to  be  presented  in  behalf  of  the 
infant,  stating  the  nature  of  the  action  and  praying  that  in 
respect  of  his  infancy  the  person  intended  might  be  appointed 
as  the  prochein  ami  of  such  infant.  This  was  accompanied 
by  an  affidavit  on  which  the  judge  granted  his^t;  and  on 
this  a  rule  was  drawn  up  by  the  clerk  of  the  rules  admitting 
the  person  designated  to  sue  as  the  prochein  ami  of  the 
infant.     1  Tidd's  Pr.,  99. 

This  practice  has  fallen  into  disuse,  and  now  if  the  defend- 
ant appear  and  plead,  it  is  then  too  late  to  question  the 
authority  of  the  prochein  ami,  and  the  recital  in  the  suit 
that  the  infant  is  suing  by  his  next  friend,  is  taken  as  con- 
clusive that  an  order  has  been  made.  Archer  v.  Frowde,  1 
Stra.  304;  Guild  v.  Cranston,  8  Cush.  (Mass.)  506. 

It  is  not  necessary  that  the  infant  should  have  any  knowl- 
edge of  the  bringing  of  the  suit  by  his  next  friend;  indeed, 
it  may  be  maintained  against  his  wish.  Stumps  v.  Kelley, 
23  111.  140;  Pyne  v.  Wood,  145  Mass.  558;  Fulton  et  al.  v. 
Kosevelt,  1  Paige,  178;  Morgan  v.  Thome,  7  M.  &  W.  400. 

If  two  or  more  suits  for  the  same  cause  are  instituted  in 
behalf  of  an  infant,  at  the  same  time,  the  court  will  insti- 
tute an  inquiry  to  determine  which  is  most  for  his  advan- 
tage.   Dormer  v.  Fortescue,  3  Atk.  130. 

So  upon  proper  application  the  court  will,  as  upon  its  own 
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motion  it  may,  direct  an  inquiry  to  ascertain  if  the  suit 
brought  is  for  the  benefit  of  the  infant,  and  if  not,  proceed- 
ings will  be  stayed.  Richardson  v.  Miller,  Sim.  138;  Fulton 
V.  Rosevelt,  supra;  Garr  v.  Drake,  2  Johns.  Ch.  942;  Nalden 
V.  Hawkins,  2  Myl.  &  K.  243;  Barwick  v.  Rackley,  pro,  amt^ 
44  Ala.  215;  Tyler  on  Infancy,  197. 

The  bringing  of  suit  by  next  friend  is  authorized  by  the 
statutes  of  this  State.     Sec.  18,  Ch.  64,  R.  S. 

In  Morgan  v.  Thoiiie,  supra^  Parke,  B.,  said  :  "  The  law 
knows  of  no  distinction  between  infants  of  tender  and  of 
mature  years;  and  as  no  special  authority  to  sue  is  requi- 
site in  the  case  of  an  infant  just  born,  so  none  is  requisite  from 
an  infant  on  the  eve  of  attaining  his  majority.  It  appears 
perfectly  clear  that  Qyery  prochein  ami  is  to  be  considere<i 
as  an  officer  of  the  court,  specially  appointed  to  look  after 
the  interests  of  the  infant,  on  whom  the  judgment  in  the 
action  is  consequently  binding." 

It  follows  from  the  foregoing  that  when  suit  is  instituted 
in  the  name  of  an  infant  by  his  "  next  friend,"  the  authority 
of  the  "  next  friend  "  so  to  do,  is  presumed,  because  it  is  pre 
sumed  that  he  was  so  appointed  and   authorized  by  the 
court. 

The  plaintiff  in  the  present  case  has  therefore  had  his  da\^ 
in  court,  and  if  the  appointee  of  the  court,  his  next  friend, 
"  played  him  false,"  the  judgment  is  not  thereby  rendered 
void,  but  the  defrauded  plaintiff  may  resort  to  a  court  of 
equity  to  set  aside  and  undo  the  fra,udulent  work  and  to 
wipe  out  the  record,  falsely  obtained,  by  which  in  this  suit 
he  is  confronted. 

The  judgment  of  the  Circuit  Court  sustaining  the  demur- 
rer is  affirmed. 


51  276        Wisconsin  Central  Railroad  Co.  v.  John  Wieczorek. 


1.  Railroads— ^cfiona  Against  for  Damages  to  Real  Property. — In 
an  action  for  damages  against  a  railroad  company  for  noise,  disturb- 
ance and  the  vibration  of  the  ground,  causing  the  ceilings  and  walls  of 
the  houses  to  crack  and  fall,  by  the  passing  of  engines  and  loaded  trains, 
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and  the  consequent  depreciation  in  value  of  the  premises,  evidence  of  a 
depreciation  of  rental  value  of  the  premises  is  permissible  as  bearing  upon 
the  true  issue  of  whether  there  has  occurred  a  depreciation  in  the  market 
value  of  the  property,  although  of  itself  it  may  not,  for  temporary  causes, 
or  for  causes  entirely  foreign  to  the  construction  and  operation  of  the 
railroad,  conclusively  establish  any  such  depreciation. 

2.  Pleading — Amendments^  How  Made, — Amending  by  alterations 
on  the  face  of  the  pleading  ought  not  to  be  permitted. 

Memorandam. — ^Trespass  on  the  case  for  damages  to  real  property. 
Error  to  the  Circuit  Court  of  Cook  County;  the  Hon.  Richard  W. 
Clifford,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1893,  and  affirmed.    Opinion  filed  November  27,  1893. 

The  statement  of  facts  is  contained  in  the  opinion  of  jthe 
court. 

H.  S.  BouTELL  and  K.  K.  Knapp,  attorneys  for  appellant. 

M.  Salomon,  attorney  for  appellee, 

Mr.  Presiding  Justice  Shepard,  delivered  the  opinion  of 
THE  Court. 

Defendant  in  error  was  the  owner  and  in  possession  of 
three  lots  of  land,'  situated  on  the  south  side  of  Rebecca 
street,  at  the  southwest  corner  of  that  street  and  Paulina 
street,  in  Chicago,  and  having  a  frontage  of  seventy-two 
feet  in  width  on  said  Rebecca  street. 

At  the  time  he  bought  the  property  in  1883,  two  frame 
two-story  houses  stood  upon  the  lots,  one  of  which  he  occu- 
pied, in  part,  as  a  dwelling,  and  the  rest  he  rented  to  ten- 
ants, for  residence  and  business  purposes. 

It  does  not  clearly  appear  when  it  was  that  the  plaintiff 
in  error  acquired  aU  the  lots  on  the  opposite  or  north  side 
of  Rebecca  street  for  its  railway  right  of  way,  100  feet  in 
width,  and  constructed  its  railway  thereupon,  but  it  was 
some  time  during  the  years  1885  to  1887.  To  facilitate  the 
construction  of  said  railway  along  and  upon  said  right  of 
way,  all  the  buildings  on  the  lots  on  the  north  side  of 
Rebecca  street  were  torn  down  or  moved  off,  and  the  neigh- 
borhood to  the  extent  of  the  population  living  on  said  lots 
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on  the  north  side  of  Rebecca  street,  was  depopulated.  It 
appears  that  the  lots  belonging  to  the  defendant  in  error 
were  somewhat  less  than  a  hundred  feet  in  depth,  and  that 
close  to  the  alley  bounding  thera  on  the  rear  or  south  end 
thereof,  a  large  number  of  other  railway  tracks,  some  twenty 
in  number,  had  been  previously  constructed  and  were  in 
opemtion  by  other  railroad  corporations.  Therefore  it  was 
that  after  the  plaintiff  in  error  constructed  the  railway 
complained  of,  the  lots  in  question  became  shut  in  by  exten- 
sive svstems  of  railroad  tracks  on  two  sides  of  them,  and 
were  accessible  by  Rebecca  street  alone,  except  by  crossing 
oncior  the  other  of  said  systems  of  railway  tracks. 

Whether  the  obstruction  of  Paulina  street  and  other 
streets  running  north  and  south  from  Rebecca  street,  by  the 
tracks  of  the  plaintiff  in  error  crossing  the  same,  whereby 
the  former  means  of  access  to  and  from  the  lots  in  question 
were  interfered  with  and  impaired,  produced  any  special  in- 
jury for  which  a  recovery  in  damages  could  be  had,  need  not 
be  discussed,  for  the  reason  that  no  such  injury  is  declared 
upon.  The  only  injuries  set  forth  in  the  declaration  are 
noises  and  disturbances,  and  the  vibration  of  the  ground, 
causing  the  ceQings  and  walls  of  the  houses  to  crack  and 
fall  by  the  passing  of  engines  and  loaded  trains,  and  the 
consequent  depreciation  in  value  of  the  premises. 

As  originally  filed,  the  declaration  alleged  that  the  rail- 
road was  constructed  and  operated  in  Rebecca  street,  and  set 
forth  injury  by  reason  of  "  blocking  the  street  in  front  of  said 
j)laintiff's  real  estate,"  in  addition  to  the  other  special  injuries 
above  mentioned.  From  the  evidence  it  clearly  appeared 
that  no  part  of  the  railroad  was  constructed  within  Rebecca 
street,  and  that  said  street  was  in  no  way  "  blocked  "  by  the 
railroad;  and  on  the  trial  leave  was  given  to  amend  the  dec- 
laration by  inserting  words  fitting  the  true  location  of  the 
construction  and  operation  of  the  road  upon  and  along  prop- 
erty  adjoining  Rebecca  street. 

The  words  containing  that  amendment  and  where  to  be 
inserted  in  the  declaration,  appears  in  the  bill  of  exceptions^ 
but  if  in  fact  reduced  to  writing  and  filed  in  the  cause,  it  is 
not  made  to  appear. 
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There  was  no  amendment  made  to  the  declaration,  or 
leave  therefor  granted,  upon  which  a  recovery  could  be 
maintained  for  the  obstruction  of  any  other  street  leading 
to  the  property  in  question,  although  there  was  evidence 
tending  to  show  that  such  obstruction  existed.  So  that  as  the 
declaration  stands  as  amended  by  the  leave  given  therefor^ 
the  only  question  is,  does  the  evidence  warrant  the  sustain- 
ing of  the  judgment  for  damages  resulting  to  the  defendant 
in  error  from  the  noise  and  disturbance,  and  vibration  of 
the  ground,  and  consequent  injury  to  the  buildings,  caused 
by  the  construction  and  operation  of  the  railroad  upon  and 
along  its  private  right  of  way  north  of  and  adjoining  the 
north  line  of  Eebecca  street. 

The  plaintiff  in  error  offered  no  evidence,  and  the  cause 
was  submitted  to  the  jury  upon  the  evidence  introduced  in 
behalf  of  the  defendant  in  error,  alone,  and  upon  instruc- 
tions given  on  the  part  of  the  plaintiff  in  error,  none  being 
offered  on  the  part  of  defendant  in  error. 

The  assigned  errors  are  confined  to : 

First.  The  admission  of  improper  evidence  on  the  part 
of  plaintiff. 

Second,  third,  fourth  and  fifth.  Eefusal  by  the  court  to 
instruct  the  jury  to  find  the  defendant  not  guilty;  to  dismiss 
the  suit;  to  set  aside  the  verdict  and  grant  a  new  trial,  and 
in  rendering  judgment  on  the  verdict. 

No  error  was  assigned  that  the  damages  were  excessive. 

Theevidence  must  be  said  to  clearly  establish  the  fact 
that  the  passing  trains  on  the  road  of  the  plaintiff  in  error 
produced  a  very  considerable  physical  disturbance  to  the 
houses  in  question. 

Uncontradicted  witnesses,  and  for  aught  we  know,  reli- 
able ones,  testified  to  facts  that  render  such  a  conclusion 
indisputable  upon  this  record. 

One  Loss,  a  tenant  of  plaintiff,  who  occupied  a  part  of  the 
comer  house  as  a  dwelling  and  butcher  shop  for  about  two 
years  before  the  railroad  was  built,  and  for  about  three  months 
after  it  began  to  be  operated,  testified  that  the  running  of 
the  trains  shook  the  house  "  so  we  could  not  sleep  in  the 
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night,  and  it  was  the  same  in  the  day,"  and  that  "  the  meat 
fell  oflf  the  hooks  because  it  (the  house)  was  shaking." 

Mary  Moroski,  another  tenant,  testified  that  the  noise  was 
so  great  no  one  could  sleep  in  the  house,  and  they  were 
afraid  to  live  there  because  there  were  so  many  trains  pass- 
ing in  front  and  rear  of  the  property. 

Joseph  Burkhart  testified  that  he  lived  in  one  of  the 
houses  three  years  and  nine  months,  and  moved  out  about 
four  months  after  the  railroad  was  operated,  because  the 
plastering  was  jarred  oflf  by  a  passing  train  and  nearly  killed 
his  child,  lying  in  a  cradle,  and  that  the  house  shook  when- 
ever trains  passed. 

The  condition  of  the  property  and  the  effect  upon  it  pro- 
duced Tjy  the  construction  and  operation  of  the  railroad,  in 
the  way  shown  by  the  testimony  of  these  witnesses,  was 
such  as,  under  the  declaration,  made  the  subject  of  the 
extent  of  damage  a  pro|)er  subject  of  inquiry  by  the  jury. 

It  brought  the  case  clearly  within  the  rules  laid  down  in 
Rigney  v.  City  of  Chicago,  102  111.  64,  and  Railroad  Com- 
pany V.  Scott,  132  111.  429;  see,  also,  Railway  Co.  v.  Leach, 
41  111.  App.  584. 

It  was  made  to  appear  by  the  testimony  of  witnesses  in 
behalf  of  the  plaintiflf,  that  the  renting  value  of  the  houses 
fell  oflf  very  materially  soon  after  the  railroad  was  con- 
structed, and  almost  entirely  ceased  within  a  few  months 
after  the  road  began  to  be  operated. 

It  is  not  clear  from  the  evidence  to  what  extent  that 
result  was  reached  by  the  construction  and  operation  of  the 
road,  but  it  is  apparent  that  it  was  contributed  to  in  some 
extent,  by  such  construction  and  operation.  Nor  can  it  be 
said  from  the  evidence  how  far  that  result  was  attained  bv 
noise  separated  from  the  jarring  or  vibration  produced  by 
passing  trains. 

The  evidence  of  a  depreciation  of  rental  value  of  the  prem- 
ises was  permissible,  as  bearing  upon  the  true  issue — 
whether  there  has  occurred  a  depreciation  in  the  market 
value  of  the  property — although  of  itself  it  may  not,  for 
temporary  causes,  or  for  causes  entirely  foreign  to  the  con- 
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struction  and  operation  of  the  railroad,  conclusively  establish 
any  such  depreciation.  It  was,  however,  proper  matter  to 
go  to  the  jury  in  connection  with  other  evidence  tending  to 
show  the  depreciation  in  value  claimed  to  have  occurred. 
Had  the  defendant  offered  a  proper  instruction  covering  the 
question  of  the  bearing  of  such  evidence  upon  the  real  issue 
involved,  the  court  would,  doubtless,  have  given  it,  but  no 
instruction  bearing  upon  that  subject  was  offered. 

The  jury  answering  a  special  question  submitted  to  them 
by  the  court,  said  they  did  not  consider,  in  arriving  at  their 
verdict,  that  the  property  of  the  plaintiff  was  damaged  by 
the  removal  of  the  houses  from  the  north  side  of  Rebecca 
street.  For  such  depopulation  no  action  would  lie,  and  the 
jury  properly  refused  to  consider  it  in  getting  at  their  ver- 
dict. 

If  there  was  evidence  w^hich  reached  the  jury  through 
the  fact  that  witnesses  included  in  their  answers  to  proper 
questions  the  idea  of  damages  to  the  lots  because  of  the 
obstruction  of  Paulina  street,  the  proper  way  to  have  re- 
moved the  effect  of  such  testimony  was  by  motion  to  strike 
it  out  or  exclude  it  from  the  jury,  or  by  instruction,  neither 
of  which  was  done.  So  far  as  such  evidence  reached  the 
jury  it  was  in  connection  with  evidence  of  other  causes  of 
injury,  Buch  as  noise,  jarring  of  the  ground  and  shaking  of 
the  houses,  and  we  are  unable  to  say  whether,  if  at  all,  the 
juiy  were  induced  to  arrive  at  their  verdict  by  the  considera- 
tion of  any  but  proper  elements  of  damage. 

While,  as  we  have  indicated,  the  answers  of  some  of  the 
witnesses  were  too  broad,  the  questions  to  which  the  an- 
swers were  given  were  proper,  and  if  defendant  chose  not  to 
avail  itself  of  its  right  to  have  the  unresponsive  and  improper 
testimony  struck  out,  we  will  not  here,  for  the  first,  under- 
take to  remedy  the  omission,  when  to  do  so  would  neces- 
sarily wholly  reverse  the  cause.  It  would  be  much  more 
acceptable  to  us,  considering  the  whole  case  as  contained  in 
the  record,  to  sustain  a  judgment  for  a  considerably  less 
sum  than  that  rendered,  but  there  is,  as  already  said,  no 
error  assigned  upon  which  we  are  at  liberty  to  reverse  the 
cause  because  of  excessive  damages. 
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The  jutlgnient  of  the  Circuit  Court  will  therefore  be  af- 
firmed. 

Mk.  Justice  Waterman. 

As  the  declaration  was  not  in  fact  amended,  the  judgment 
should  be  reversed.  A  mere  leave  to  amend  an  insufficient 
declamtion  will  not  warrant  a  recovery  under  it 

Mr.  Justice  Gary. 

There  is  a  technical  error  in  this  case,  so  purely  tech- 
nical that  I  can  not  believe  it  right  to  reverse  on  account 
of  it. 

There  was  leave  to  amend  the  declaration,  but  no  actual 
ameuilment  was  made,  nor  can  it  be  told  on  this  record  where 
the  proposed  amendments  were  to  be  placed  in  the  original 
declaration.  If  it  could  they  still  would  be  no  part  of  the 
di^'laration.  Ogden  v.  Town  of  Jiake  View,  121  111.  423. 
**  This  court  can  not  go  out  of  the  pleadings  to  ascertain  the 
character  of  the  cause  of  action."  Hart  v.  Tolman,  1  Gil- 
man,  1. 

Amending  even  by  alterations  on  the  face  of  the  plead- 
ings ought  not  to  be  permitted.  Weatherford  v.  Fishback, 
8  Scam.  170;  Stanberry  v.  Moore,  56  111.,  472. 

Regularly  the  pleading  should  be  re-engrossed. 

When,  therefore,  the  motion  for  a  new  trial  stated  as  one 
of  the  grounds  that  "  the  evidence  does  not  sustain  the  dec- 
laration, but  is  materially  variant  therefrom,"  it  stated  a 
good  reason,  technically,  for  a  new  trial.  But  that  ground 
was  removable  by,  in  fact,  making  the  amendment,  which  it 
is  clear  the  parties  considered  as  made.  Tor  this  technicality 
the  judgment  ought  not  to  be  reversed. 


Armstrong  v.  Crilly. 


1 ,  Real  Eist ate— Description  of  Premises.— The  demise  of  a  house  by 
li  Htreet  number  caxries  with  it  the  premises  of  which  the  building,  which 
in  strictly  the  house,  is  the  main  or  principal  feature. 

8.    FoEMER  Suit  Pendino — No  Bar,— A  former  suit  pending  is  no 
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Memo  rand  am.  —Forcible  detainer.  Appeal  from  the  Circiyt  Court  of 
Cook  County;  the  Hon.  Edward  F.  Dunne,  Judge,  presiding.  Heard  in 
this  court  at  the  October  term,  1898,  and  affirmed.  Opinion  filed  Feb- 
ruary 1,  1894. 

The  statement  of  facts  is  contained  in  the  opinion  of  the 
court. 

Cbatty  Bros.  &  Jarvis,  attorneys  for  appellant. 

Edwin  Burritt  Smith  and  Solon  D.  Wilson,  attorneys 
for  appellee. 

Mr.  Justice  Gary  delivered  the  opinion  of  the  Court. 

This  is  an  action  of  forcible  detainer  appealed  by  the  pres- 
ent appellant  from  a  justice  of  the  peace  to  the  Circuit 
Court,  and  the  papers  filed  there  May  24,  1893. 

The  appeal  bond  was  filed  with  the  justice.  The  appeal 
could  be  taken  only  by  filing  it  there,  or  at  least  having  the 
amount  of  the  bond  fixed  by  the  justice.  Fairbank  v. 
Streeter,  142  111.  226. 

And  no  appearance  in  the  Circuit  Court  by  the  appellee, 
previous  to  calling  the  case  for  trial,  was  necessary  to  en- 
title the  appellee  to  a  trial.  Bessey  v.  Euland,  33  111.  App. 
73. 

However,  the  appellee  did  enter  his  appearance  June  8, 
1893,  and  on  the  same  day  served  notice  to  place  the  case  on 
the  short  cause  calendar,  and  it  was  there  on  call  on  July 
5,  1893.  It  appeared  then  that  forty -six  other  cases  on  that 
calendar,  which  should  have  had  precedence  of  this,  were  put 
behind  it,  and  the  court  directed  that  it  be  stricken  from  the 
place  where  it  was  and  put  below  those  forty-six. 

It  was  again  on  call  July  12,  1893,  which  was  Wednes- 
day. The  appellant  objected  to  the  trial,  relying  upon  a 
rule  of  the  Circuit  Court  as  follows  :    . 

"  Monday  of  each  week  is  set  apart  and  assigned  as  the 
day  for  the  trial  of  suits  upon  the  short  catise  calendar,  but 
any  judge  may  postpone  the  call  of  his  short  cause  calendar. 
No  case  shall  be  noticed  for  trial  on  such,  calendar  until  the 
same  is  at  issue.    All  notice  to  place  a  cause  on  such  calen- 
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dar  must.be  filed  with  the  clerk  within  two  days  after  the  serv- 
ice of  the  same,  and  not  later  than  Thursday,  eleven  days 
from  Monday  on  which  the  case  is  set  for  trial.  The  clerk 
shall  place  upon  the  short  cause  calendar  of  each  judge  the 
causes  assigned  to  each  judge  and  noticed  for  trial  upon  the 
short  cause  calendar,  except  in  cases  when  a  judge  is  presid- 
ing in  the  Criminal  Court,  in  which  case  his  causes  shall  be 
distributed  equally  by  the  clerk  among  the  short  cause  cal- 
endars." 

The  argument  of  the  appellant  is  in  effect  that,  inasmuch 
as  the  terms  of  the  Circuit  Court  begin  on  the  third  Mon- 
day of  each  month,  the  cause  was  not  "  at  issue "  when 
notice  was  served  during  the  May  term,  for  the  reason  that 
in  that  term  neither  party  could  push  the  matter  to  a  trial; 
and  also  that  the  court,  having  been  engaged  all  Monday 
trying  cases  on  that  calendar,  as  well  as  Tuesday,  could  not 
continue  so  to  do  on  Wednesday.  We  deem  it  enough  to 
state  the  argument  without  reply. 

On  the  merits :  The  complaint  described  the  premises  as 
"  the  two  three-story  and  basement  stone  front  brick  house 
situate  and  known  as  numbers  2414  and  2416  South  Park 
avenue,  Chicago,  Illinois,"  while  in  the  lease,  the  word  was 
"  houses,"  followed  by  "  and  the  two  two-story  brick  barns 
in  rear  thereof." 

The  complaint  did  not  profess  to  give  a  copy  of  the  words 
of  the  lease,  and  the  descriptions  in  the  complaint  and  the 
lease  were,  in  legal  effect,  the  same.  Carden  v.  Tuck,  Cro. 
Eliz.  89;  Kiddle  v.  Littlefield,  53  N.  H.  513. 

A  great  deal  of  authority  might  be  cited  that  the  demise 
of  a  house  by  a  street  number  carries  the  premises  of  which 
the  building,  which  is  strictly  the  house,  is  the  main  or  prin- 
cipal feature.  The  description  may,  as  in  Patterson  v.  Gra- 
ham, 40  111.  App.  399,  S.  C,  140  111.  431,  confine  the  demise 
to  narrower  limits.  A  former  suit  pending  is  no  bar.  Nor 
if  for  non-payment  of  rent,  as  this  was,  is  such  former  suit, 
commenced  upon  some  other  claim  before  statutory  demand 
for  the  rent,  a  defense  in  abatement.  Steele  v.  Grand 
Trunk  Ey.,  20  111.  App.  366.    Aflirmed. 
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Wenona  Coal  Co.  t.  Holmquist. 

1.  Negligence — Bumping  Cars. — A  coal  company  had  at  its  mine  a 
chute  at  which  about  two  and  one-half  cars  were  loaded  daily  with  coal» 
and  when  the  loading  of  a  car  was  completed,  it  was  the  custom  in  order 
to  move  it  away  so  as  to  make  room  for  another  car  to  **  bump  "  the  next 
car  against  it.  It  was  held,  that  such  a  system  of  bumping  an  empty 
csr  against  a  loaded  one  with  sufficient  force  to  throw  the  loaded  car 
along,  was  necessarily  hazardous  to  the  workmen  engaged  about  tlie 
loaded  car,  if  done  without  warning,  and  should  only  be  exercised  upon 
special  warning  or  under  rules  affording  an  assurance  of  protection. 

2.  Fellow-Servants — Who  Are  Not. — Where  two  sets  of  workmen 
were  engaged  in  a  coal  yard,  one  whose  duty  it  was  to  switch  the  cars 
from  place  to  place,  and  the  other  to  load  tliem,  it  not  appearing  that 
they  came  into  contact  with  one  another  in  their  employment,  or  that  the 
duty  of  one  had  any  but  a  remote  connection  with  the  other,  one  set 
working  under  a  foreman,  and  the  other  under  the  directions  of  a  ship- 
ping clerk,  it  was  held,  that  there  was  not  that  direct  co-operation  and 
mutual  influence  in  their  line  of  employment,  between  the  switchmen 
and  the  car  loaders,  that  must  exist  to  create  the  relation  of  fellow-serv- 
ants. 

Memorandam. — Action  for  personal  injuries.  In  the  Superior  Court 
of  Cook  County;  the  Hon.  James  Gogqin,  Judge,  presiding.  Declara- 
tion in  case;  plea  not  guilty;  trial  by  jury;  verdict  and  judgment  for 
plaintiff;  defendant  appeals.  Heard  in  this  court  at  the  October  term, 
1898,  and  affirmed.     Opinion  ffied  December  21,  1893. 

The  statement  of  facts  is  contained  in  the  opinion  of  the 
court. 

Cbatty  Bros.  &  Ja^^vis  and  Williams  &  MaoLaren,  attor- 
neys for  appellant. 

Geo.  Willard  and  W.  E.  Mason,  attorneys  for  appellee. 

Mr.  Presiding  Justice  Shepard  delivered  the  opinion  of 
THE  Court. 

The  judgment  appealed  from  was  recovered  by  the  appel- 
lee in  an  action  against  the  appellant  for  injuries  received 
by  the  former  while  at  work  for  the  latter  in  its  coal  yards. 

The  accident  happened  while  appellee  was  in  the  per- 
formance of  his  work,  standing  between  a  coal  car  which  it 
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was  his*duty  to  assist  in  loading  with  coal,  and  the  chute 
through  which  the  coal  was  discharged  into  the  car.  The 
space  between  the  car  and  the  chute  was  narrow,  only  wide 
enough  to  admit  a  man  moving  sideways,  and  the  appellee 
had  gone  in  there  for  the  purpose  of  clearing  the  chute, 
which  had  become  clogged  with  coal,  by  working  a  chain 
attached  to  the  slide  in  the  throat  of  the  chute.  While  he 
was  in  there  another  car  was  switched  down  on  the  same 
track  and  collided  with  the  car  next  to  which  appellee  was 
standing,  and  appellee  was  badly  hurt. 

The  defense  was,  and  is,  that  the  injury  resulted  from 
the  carelessness  of  the  appellee  in  going  into  the  space 
between  the  car  and  the  chute  for  the  purpose  of  unclog- 
ging  the  chute  when  there  was  another  and  a  usual,  safe  and 
convenient,  way  of  accomplishing  it;  that  the  injury  was 
caused  by  the  fellow-servants  of  appellee,  and,  in  this  court, 
that  the  damages  awarded  are  excessive. 

One  method  of  reaching  the  chain  used  for  raising  the 
slide  in  the  chute  was,  by  leaning  over  and  reaching  down 
from  the  top  of  the  car  being  loaded,  and  another  was,  by 
reaching  around  between  the  car  and  the  chute  to  the  chain, 
and  still  another  was  that  adopted  by  appellee,  of  going  in 
bodily  between  the  car  and  the  chute,  and  there  working  the 
chain. 

It  is  in  evidence  that  the  car  that  was  being  loaded  was 
blocked  and  the  brakes  set  so  that  it  could  not  move,  while 
in  that  condition,  without  the  application  of  some  extraor- 
dinary force.  Left  to  itself  it  was  reasonably  safe  for  a 
person  to  adopt  either  method  for  clearing  a  clog  in  the 
chute  and  there  is  evidence  that  under  some  circumstances 
it  was  the  easiest  way,  to  go  in  between  the  car  and  the 
chute,  as  appellee  did.  That  it  was  customary  for  workmen 
to  adopt  either  method,  according  to  their  judgAient  of  the 
condition  of  the  clog,  or  their  own  ideas  of  convenience, 
and  that  appellant  knew  that  such  was  the  custom,  is  appar- 
ent from  the  evidence. 

Appellee  himself  testified  that  the  first  time  he  went  to 
do  that  kind  of  work,  Marland,  the  boss,  told  him  to  do  it 
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in  the  way  it  was  being  done  when  the  injury  happened,  and 
that  he  had  seen  the  boss,  himself,  in  there. 

Marland  denied  having  s,o  told  appellee,  or  having  ever 
gone  into  the  space  between  the  car  and  the  chute,  but  it 
was  for  the  jury  to  say  what  the  fact  was. 

The  weight  of  the  evidence  establishes,  we  think,  that  the 
better  way  and  the  most  usual  one,  was  to  reach  down  from 
the  car  being  loaded  and  take  hold  of  the  chain,  but  it  as 
clearly  appears  that  the  clearing  of  the  chute  was  as  prac- 
ticable from  either  of  the  other  indicated  positions,  and  was 
.  reasonably  safe  under  ordinary  circumstances,  and  was  re- 
sorted to  whenever  it  was  more  convenient  than  to  mount 
upon  the  car. 

It  is  not  claimed  that,  either  by  general  rule  of  the  yard, 
or  by  any  special  instruction,  the  appellee  was  at  any  time 
warned  of  the  danger  of  going  in  between  the  car  and  the 
chute.  There  was  no  ob\aous  danger  in  going  there.  Ex- 
cept for  some  extraneous  cause  operating  to  suddenly  move 
the  loading  car,  there  was  apparently  no  more  danger  in 
that  position  than  there  was  from  reaching  down  from  the 
car  and  pulling  the  chain.  It  is  not  unreasonable  to  sup- 
pose that  a  person  so  reaching  down  might  have  as  likely 
been  thrown  and  injured  by  the  powerful  collision  of  another 
car  with  the  one  on  which  he  was  standing,  as  if  he  were  in 
the  position  of  the  appellee  at  the  time  he  was  hurt.  True, 
being  on  the  car,  a  better  opportunity  for  seeing  the  ap- 
proach of  a  shunted  car  would  exist,  but  there  is  nothing 
to  show  that  such  a  peril  was  imminent. 

From  the  usual  manner  of  switching  and  shunting  cars 
upon  this  side  track,  the  appellee  had  no  reason  to  antici- 
pate the  collision  that  occurred,  and  it  is  not  claimed  that 
he  had  any  notice  or  warning  of  any  kind  of  the  ap- 
proach of  the  colliding  car. 

We  do  not  think  that  appellee  was,  under  the  circum- 
stances, guilty  of  any  such  degree  of  negligence  as  would  on 
that  ground  prevent  a  recovery. 

Such  being  the  employment  of  the  appellee  and  his  situa- 
tion, what  were  the  obligations  of  the  appellant  toward 
him? 
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It  appears  that  on  an  average  about  two  and  one-half  cars 
w»re  loaded  daily  at  this  chute,  and  that  when  the  loading 
of  a  car  was  completed,  it  was  the  custom,  in  oixier  to  mov3 
it  a>vay  so  as  to  make  room  for  another  car,  to  "  bump  " 
the  next  car  against  it  and  thus  start  it  along. 

Such  a  system  of  bumping  an  empty  car  against  a  loaded 
one  with  sufficient  force  to  throw  the  loaded  car  along,  was 
necessarily  hazardous  to  the  workmen  engaged  about  the 
loaded  car,  if  done  without  warning,  and  should  only  be 
exercised  upon  special  warning  or  under  rules  aflfording  an 
assurance  of  protection.  In  this  instance  it  appears  affirma- 
tively that  there  were  no  rules  upon  the  subject.  Assum- 
ing that  when  a  car  had  become  loaded  the  workmen  might, 
in  the  exercise  of  ordinary  intelligence,  knowing  the  custom 
to  bump  down  against  it  the  next  car,  be  on  the  lookout  for 
the  collision  to  be  occasioned  by  that  car,  and  remove  them- 
selves to  positions  of  safety,  there  is  nothing  in  this  record 
to  show  that  the  car  about  which  appellee  was  then  em- 
ployed had  yet  received  its  load. 

The  inference  is  strongly  to  the  contrary,  or  else  it  would 
not  have  been  necessary  to  overcome  the  clogging  of  the 
chute  so  as  to  secure  the  flow  of  more  coal  into  the  car.  The 
appellee  had,  therefore,  no  reason  to  expect  at  that  time  that 
any  other  car  would  be  shunted  down  u}X)n  the  car  where 
he  w^as  at  work,  and,  indeed,  it  appears  that  it  was  not  in- 
tended by  the  men  engaged  in  switching  cars,  that  the  ap- 
proaching car  should  be  driven  upon  that  track  and  against 
the  car  in  question,  at  that  time. 

The  yard  was  crowded  and  in  moving  the  cars  about,  the 
one  that  collided  with  the  car  being  loaded,  was  started  and 
left  free  to  go  upon  that  track  and  run  upon  it  with  the 
force  that  caused  the  accident.  The  evidence  shows  that 
there  was  a  slight  down  grade  from  the  point  w^here  the  car 
was  started  upon  the  track  in  question  to  the  chute,  and 
tfiat  the  force  of  gravity  would  assist  a  car  moving  in  that 
direction. 

A  system  that  would  permit  such  a  result  was,  we  think, 
very  deficient  in  the  matter  of  providing  ordinary  and  nee- 
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essary  safeguards  to  the  lives  and  limbs  of  employes,  and 
amply  justified  the  charge  of  more  than  ordinary  negligence 
against  the  appellant. 

It  was  held  in  C.  &  K  W.  Ey.  Co.  v.  Goetel,  119  111.  515, 
that  where  a  railway  company  places  a  loaded  car  upon  a 
side  track,  to  be  there  unloaded  by  the  owners  of  the  freight, 
and  such  owners  or  their  servants,  with  the  express  or  im- 
plied consent  of  the  company,  proceed  to  remove  the  freight, 
the  company  will  have  no  right  without  special  notice  and 
warning,  to  run  or  back  a  train  in  upon  the  side  track  while 
such  car  is  being  unloaded;  and  that  in  such  case,  those 
engaged  in  unloading,  although  not  permitted  to  disregard 
what  comes  within  the  range  of  their  senses,  may  give  their 
undivided  attention  to  their  work,  and  will  be  justified  in 
assuming  that  the  company  will  not  molest  them,  or  render 
their  position  hazardous,  without  such  notice  or  warning. 

The  principle  there  held  may,  with  propriety,  be  held  to 
be  applicable  as  between  an  employer  and  his  servants. 

But  it  is  contended  that  the  accident  was  due  to  the  fault 
of  one  or  more  of  the  fellow-servants  of  appellee,  and  there- 
fore appellant  is  not  liable. 

There  were  at  least  two  sets  of  workmen  engaged  in  the 
coal  yard,  one  whose  duty  it  was  to  switch  the  cars  from 
place  to  place,  and  another  set  to  load  them,  but  it  does  not 
appear  that  they  came  into  contact  with  one  another  in 
their  employment,  or  that  the  duty  of  one  had  any  but  a 
remote  connection  with  the  other. 

The  appellee  worked  in  the  set  that  performed  the  load- 
ing, and  was  under  a  foreman  named  Marland,  but  those 
engaged  in  switching  acted  under  the  directions  of  Walker, 
a  shipping  clerk,  who  had  charge  of  the  filling  of  orders 
and  selected  and  allotted  the  cars  needed  for  the  purpose. 

Altfiough  it  was  necessary  that  cars  should  be  furnished 
at  the  chute  in  order  to  provide  work  for  those  engaged  in 
loading,  there  was  no  more  co-operation  between  the  switch- 
men and  the  loaders  than  if  the  cars  had  been  supplied  at 
the  chute  by  the  railway  company  over  whose  line  they  were 
to  be  hauled,  instead  of  being  owned  and  switched  by  the 
coal  company. 
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It  seems  clear  that  there  was  not  that  direct  co-operation 
and  mutual  influence  in  their  line  of  employment,  between 
the  switchmen  and  the  car  loaders,  that  must  exist  to  create 
the  relation  of  fellow-servants,  and  thereby  relieve  the 
appellant. 

The  instructions  read  together,  we  think,  fully  and  fairly 
presented  the  law  of  the  case  to  the  jury,  and  furnish  as  a 
whole,  no  ground  for  reversal.  Willard  v.  Swansen,  126 
111.  381. 

There  remains  only  the  question  of  the  amount  of  dam- 
ages awarded. 

Money  compensation  for  injuries  such  as  were  received  by 
the  appellee,  must  in  the  nature  of  things,  be  an  unsatisfac- 
tory standard  of  measurement,  but  it  is  the  only  one  suscep 
tible  of  application  through  the  intervention  of  the  courts. 

A  mere  belief  that  more  exact  justice  would  have  been 
accomplished  by  the  awarding  of  a  less  sum,  is  insuflScient 
to  justify  the  reversal  of  a  judgment. 

Upon  the  whole  record  the  judgment  should  be  affirmed, 
and  it  will  be  so  done. 


Hlii^  Western  Stone  Co,  t.  Whalen. 

1.  Arrest  of  Judgment— De/ecftw  Declaration, — A  motion  in  arrest 
of  judgment  upon  the  ground  of  a  defective  declaration,  can  not  be  sus- 
tained if  there  is  a  good  count  in  the  declaration. 

2.  Fellow-servants — Rule  of  Determination. — In  order  to  consti- 
tute employes  fellow -servants,  the  relation  between  them  must  be  such 
that  each,  as  to  the  other,  by  the  exercise  of  ordinary  caution,  can  either 
pravent  or  remedy  the  negligent  acts  of  the  other,  or  protect  himself 
against  its  consequences. 

8.  Negligence —-Evidence  of  JR^utation  of  Employe, — In  an  action 
for  personal  injuries  caused  by  the  negligent  act  of  an  employe  of  the 
defendant,  evidence  of  the  general  reputation  of  the  employe  for  care- 
fulness, prudence  and  skiU,  is  admissible. 

4.  Evidence  op  Reputation— Compefencj^  of  Witnesses,— It  is  not 
necessary  that  witnesses  speaking  to  reputation,  should  themselves  be 
experts  in  the  pursuit  to  which  the  reputation  relates. 
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Memorandum. — Action  for  personal  injuries.  Appeal  from  the  Supe- 
rior Court  of  Cook  County;  the  Hon.  Jonas  HutchinsoJt,  Judge,  presid- 
ing. Heard  in  this  court  at  the  October  term,  1898,  and  affirmed. 
Opinion  filed  February  1,  18d4. 

The  statement  of  the  facts  is  contained  in  the  opinion  of 
the  court. 

Schuyler  &  Kremer,  attorneys  for  appellant. 

Duncan  &  Gilbert,  attorneys  for  appellee. 

Mr.  Justice  Gary  delivered  the  opinion  of  the  Court. 

The  appellant  owned  three  canal  boats  and  a  steamboat 
which  were  employed  in  bringing  stone  along  the  canal 
from  Lament  to  Chicago,  the  steamboat  towing  the  canal 
boats.  The  appellee  was  master  of  one  of  the  canal  boats. 
On  the  8th  day  of  May,  1889,  the  steamboat,  with  one  of 
the  canal  boats  in  tow,  passed  by  the  canal  boat  of  which 
appellee  was  master,  preparatory  to  taking  that  also  in  tow 
behind  the  other.  The  appellee  threw  a  line  to  the  master 
of  that  boat,  who  fastened  his  end  of  it  on  his  boat,  and 
the,  appellee  made  three  turns  of  the  line  around  a  post  on 
his  boat,  and  in  some  way,  not  clearly  shown,  his  right  leg 
was  caught  in  the  rope,  brought  against  the  post,  and  so 
injured  that  it  was  afterward  necessarily  amputated.  For 
this  injury  this  suit  was  brought,  and  the  recovery  had  upon 
the  theory — as  counsel  seem  to  agree — that  the  speed  of  the 
steamboat  was  excessive  through  the  fault  of  its  captain, 
and  that  the  appellant  is  in  fault  in  having  an  incompetent 
captain. 

The  declaration  contains  several  counts,  two  of  which 
charge  incompetency  of  the  captain.  It  is  urged  that  those 
counts  are  not  good,  and  that  a  motion  in  arrest  of  judg- 
ment should  have  been  sustained.  But  if  there  be  any  good 
count  in  a  declaration,  judgment  can  not  be  arrested  for 
bad  ones.  We  considered  the  subject  in  United  States  Roll- 
ing Stock  Co.  V.  Chad  wick,  35  III.  App.  474.  It  may  deserve 
consideration  whether  if,  upon  the  record,  by  answers  to  spe- 
cial questions,  it  appears  expressly  or  by  necessary  infer- 
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ence,  that  the  verdict  is  based  only  upon  faulty  counts,  the 
rule  would  apply.     It  does  not  so  appear  here. 

The  jury  did  answer  "  yes  "  to  the  questions  "  was  the 
plaintiff  a  co^mploye  with  "  the  captain  of  the  steamboat, 
and  "  was  he  associated  with"  that  captain  "and  engaged 
in  the  same  line  of  business  at  the  time  of  the  injury,  namely, 
making  up  the  tow." 

These  questions  and  answers  do  not  bring  the  appellee 
and  the  captain  of  the  canal  boat  into  the  category  of  fellow- 
servants. 

As  said  in  Rolling  Mill  Co.  v.  Johnson,  114  111.  57,  as  to 
fellow-servants  "  the  idea  is  that  the  relations  between  the 
servants  must  be  such  that  each,  as  to  the  other,  by  the  exer- 
cise of  ordinary  caution,  can  either  prevent  or  remedy  the 
negligent  acts  of  the  other,  or  protect  himself  against  its 
consequences." 

It  may  be  true  that  the  appellee  might  have  protected 
himself,  but  that  question  belongs  to  another  branch  of  the 
case,  that  is,  of  due  caution  and  care  for  himself.  He  might 
have  refused  to  throw  the  line,  as  May  might  have  abandoned 
his  work  in  Chicago  &  Alton  R.  R.  v.  May,  10  111.  228. 

That  the  captain  of  the  steamboat  was  in  authority  as  to 
making  the  tows,  and  had  given  previous  notice  that  he 
w^ould  take  the  boat  of  the  appellee,  seems  to  be  fully 
proved — as  well  as  that  the  speed  of  the  steamboat  was 
governed  by  orders  from  him  to  the  engineer  communicated 
by  signals. 

The  two  captains  were  co-employes — that  is,  employed 
by  the  same  corporation  and  associated  in  the  same  line  of 
transporting  stone  from  Lamont  to  Chicago.  Similar,  but 
not  so  close,  relations  exist  between  the  president  of  a  rail- 
wav  and  a  brakeman  on  it. 

The  appellee  testified  that  when  he  threw  the  line  he  ex- 
pected that,  as  was  usual,  the  steamer  would  slow  down; 
that  when  he  saw  her  coming  at  such  speed,  he  cast  off  the 
line  that  held  his  boat  to  the  shore,  and  not  supposing  "  that 
any  man  would  do  anything  else  "  than  stop,  he  threw  the 
line;  that  he  "  didn't  have  any  time  to  wait.    If  you  wait 
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you  would  get  left  behind,  and  be  sent  down  to  the  office." 
It  is  not  very  apparent  to  us  how  the  stoppage  of  the  steam- 
boat at  the  instant  that  the  line  was  thrown,  or  afterward, 
would  have  checked  materially  the  speed  of  the  canal  boat 
to  which  the  appellee  threw  the  line,  in  time  to  do  any  good. 
Neither  is  it  clear  to  us  that  if  the  conduct  of  the  captain  of 
the  steamboat  was  careless,  that  the  conduct  of  the  appellee 
was  not  equally  so.  But  these  were  matters  for  the  jury  to 
determine,  and  little  experience  is  needed  to  foretell  how 
they  would  be  decided  between  an  unfortunate  individual 
and  a  presumably  wealthy  corporation.  Yet  the  verdict 
must  be  respected.  Pennsylvania  Co.  v.  Versten,  41  111. 
App.  345;  Bernstein  v.  Both,  44  111.  App.  226. 

It  may  be  that  the  captain  of  the  steamboat  having 
abundant  opportunity  for  deliberation,  and  the  appellee 
none,  turns  the  scale  in  favor  of  the  appellee.  Whether  he 
and  the  captain  of  the  steamboat  were  fellow-servants  is  a 
debatable  question;  and  if  they  were  not,  or  if  the  captain 
of  the  steamboat  was  in  authority,  and  the  injury  to  the  ap- 
pellee was  in  consequence  of  the  orders  to  the  engineer  of 
the  steamboat,  a  case  was  presented  for  the  consideration 
of  the  jury.  The  most  contested  question  in  the  case  arises 
upon  the  admission,  over  the  objection  and  exception  of  the 
appellant,  of  testimony  as  to  the  general  reputation  of  the 
captain  of  the  steamboat,  and  that  for  carefulness,  prudence 
and  skill  as  a  captain  such  reputation  was  bad. 

There  being  before  the  jury  evidence  from  which  they 
were  to  determine  whether,  on  the  occasion  when  the  appel- 
lee was  injured,  the  captain  was  or  was  not  careless,  and  if 
proved  to  have  been  so,  the  next  question  being  whether 
the  appellant  ought  to  have  employed  him,  the  authorities 
justify  the  admission  of  evidence  of  the  reputation.  Wood, 
Master  and  Servant,  Sec.  420;  Shearman  and  Eedfield,  Neg., 
Sec.  223;  2  Thompson,  Neg.,  p.  1053-4, 

And  it  is  not  necessary  that  witnesses  speaking  to  reputa- 
tion should  themselves  be  experts  in  the  pursuit  to  which 
the  reputation  relates. 

Whether  the  two  counts  should  have  averred  notice  to  the 


61 

516 

54 

682 

51 

516 

62 

998 

516  Appellate  Courts  of  Illinois. 

Vol.  51.]  Gilbert  v.  Block. 

appellant  of  the  captain's  incompetency  (2  Thompson,  Neg., 
1(352)  is  not  a  question  now.  Goldberg  v.  Schrager,  37  111. 
App.  316. 

No  averment  as  to  how  the  appellant  had  obtained  notice 
would  be  necessary,  that  being  simply  a  matter  of  evidence. 

The  abstract  contains  between  five  and  six  pages  of  in- 
structions asked  by  the  appellant  and  refused.  It  also  con- 
tains about  five  pages  of  instructions  given  for  the  appellant, 
in  which  the  law  of  the  case  was  stated  more  favorablv  to 
the  appellant  than  could  be  justified.  It  also  contains 
twenty-nine  special  questions  for  the  jury,  eighteen  of  which 
were  given;  of  the  other  eleven  it  is  enough  to  say  that  such 
an  answer  to  any  one  of  them  as  the  appellant  might  desire, 
would  not  have  been  inconsistent  with  the  verdict  rendered. 
Wolflf  V.  Wilson,  46  111.  App.  381. 

To  go  into  detail  as  to  the  instructions  and  questions 
would  take  too  much  space. 

No  instruction  was  given  for  the  appellee  except  the  usual 
useless,  but  innocuous  one,  relating  to  credibility  of  wit- 
nesses and  weight  of  evidence.    The  judgment  is  affirmed. 


James  H.  Gilbert^  Sheriff^  v.  Samuel  Blocks  Receiver. 

1.  Chattel  Mortgaoes— jFbr«cto«wre  in  Equity,— While  bills  to  fore- 
close chattel  mortgages  may,  under  a  proper  showing,  be  maintained,  it 
is  not  the  case  that  every  pledgee  of  personal  property,  in  XKJesession  of 
and  having  power  to  sell  the  same,  can  at  any  time,  his  debt  being  due, 
call  upon  a  court  of  equity  to  take  possession  of  and  sell  the  pledge  for 
the  purpose  of,  by  foreclosure,  satisfying  the  lien  thereon. 

2.  Courts  of  Equity — Functions  to  Act  as  an  Agent.  —It  Is  not  one 
of  the  functions  of  a  court  of  equity  to  supervise  or  carry  on  the  business 
of  parties  between  whom  or  about  whose  affairs  there  exists  no  contro- 
versy. If  parties  are  in  accord  as  to  their  respective  rights,  they  have, 
as  a  rule,  no  occasion  to  apply  to  a  court  of  equity  to  act  as  their  agent 
in  caring  for  their  property. 

8,  Courts  of  Equity — Foreclosure  of  Chattel  Mortgages, — A  court 
of  equity  wiU  not  entertain  a  suit  to  foreclose  a  chattel  mortgage  where 
it  does  not  appear  by  the  biU  that  there  was  any  controversy  between 
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the  parties  thereto,  or  that  the  complainant  either  needed  or  sought  any 
relief  as  against  the  defendants. 

4.  Courts  of  Equity— ^arfen*  of  Jurisdiction.— The  jurisdiction  of 
a  court  of  chancery  does  not  extend  to  the  appointment  of  a  receiver 
and  the  taking  possession  of  personal  property,  upon  the  mere  allegation 
that  parties  have,  without  right,  taken  the  possession  of  a  part  of  it 
from  its  rightful  owner. 

5.  "Regeiver— Effect  of  Appointment — ^The  appointment  of  a  person 
receiver  of  property,  is  in  effect  the  issuance  of  a  quasi  injunction  in 
respect  to  the  same. 

6.  Trustee— Can  Not  Shift  his  Burden  on  a  Court  of  Equity, — ^The 
fact  that  a  person  holds  property  in  trust,  does  not  warrant  his  applica- 
tion to  a  court  to  relieve  him  from  his  burden.  It  is  the  duty  of  direct- 
ors, clerks,  agents,  employes  of  every  kind,  to  discharge  the  duties  they 
have  undertaken,  be  faithful  to  the  trust  imposed  on  them,  and  they  can 
not  at  will  shift  their  burden  upon  the  shoulders  and  conscience  of  a 
chancellor. 

7.  Trustees—  When  They  May  Apply  to  a  Court  of  Equity. — Trustees 
may  sometimes,  when  in  doubt  as  to  what  the  law  requires  of  them,  ap- 
ply to  a  court  of  equity  for  instruction  and  guidance. 

8.  Receiver— Purpose  of  his  Appointment. — It  is  only  when  the 
court  has  jurisdiction  to  appoint  a  receiver  that  it  may  do  so,  and  thus, 
by  itself  taking  possession  of  property,  compel  parties  to  resort  to  it  for 
leave  to  prosecute  suits  at  law  for  the  possession  of  or  attachment  of  the 
property. 

9.  'Pabties— Rights  of  Persons  Not  Made  Parties. — Courts  do  not 
favor  proceedings  wherein  an  attempt  is  made  to  affect  the  rights  of 
persons  not  made  parties. 

10.  Receiver — Appointment  of  a  Peremptory  Measure. — The  ap- 
pointment of  a  receiver  is  one  of  the  most  difficult  and  embarrassing 
duties  of  a  court  of  equity.  It  is  a  peremptory  measure,  the  effect  of 
which,  temporarily,  at  least,  is  to  deprive  of  his  property  a  defendant  in 
possession,  before  a  final  decree  is  reached  determining  the  rights  of 
the  parties. 

11.  Receiver. — What  Must  Appear  to  Warrant  the  Appointment. — 
To  warrant  the  interposition  of  a  court  of  equity  by  the  aid  of  a  receiver 
it  must  appear  that  possession  of  the  property  was  obtained  by  the  de- 
fendant tlu-ough  fraud,  or  that  the  income  from  it  is  in  danger  of  loss 
from  the  neglect,  waste  or  misconduct  of  the  defendant. 

12.  Receiver — Notice  of  Application  for  Appointment. — Courts  of 
equity  are  exceedingly  averse  to  the  appointment  of  receivers  upon  ex 
parte  application,  and  it  is  the  settled  rule  to  require  notice  of  the  appli- 
cation to  be  given  to  the  defendant. 

Hemorandum. — Bill  to  foreclose  a  chattel  mortgage.  Appointment 
of  a  receiver,  etc.  In  the  Circuit  Court  of  Cook  County;  the  Hon. 
Samuel  P.  McConnell,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1898,  and  order  reversed.    Opinion  filed  January  22, 1894. 
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The  statement  of  the  case  is  contained  in  the  opinion  of 
the  court. 

Moses,  Pam  &  Kennedy,  attorneys  for  appellant. 

Fbank  O.  Lowden  and  Hamlin  e,  Scott  &  Lord,  attomej-s 
for  appellee. 

Mb.  Justice  Waterman  deliyered  the  opinion  of  the 
Court. 

On  the  26th  day  of  October,  1893,  Emanuel  Frankenthal 
filed  his  bill  of  complaint  against  Charles  E.  Frankenthal, 
Joseph  Freudenthal  and  Henry  Adler,  doing  business  under 
the  name  of  Frankenthal,  Freudenthal  &  Co.,  alleging  that 
the  defendants,  as  partners,  being  indebted  on  the  20th  day 
of  October,  1893,  to  him,  complainant,  in  the  sum  of 
$111,382.97,  for  borrowed  money  and  interest,  on  the  day 
last  named  executed  to  him  their  promissory  notes  therefor, 
payable  on  demand,  and  to  secure  the  same,  on  the  21st  day 
of  said  month  executed  to  him  a  chattel  mortgage;  that 
complainant  immediately  took  possession  of  the  property 
described  and  covered  by  said  mortgage,  and  retained  exclu- 
sive possession  and  control  of  the  same  until  the  25th  day 
of  said  October,  "  when  sundry  parties,  T\athout  right,  in- 
vaded his  possession  and  took  from  him  by  replevin  certain 
of  said  property,  and  still  hold  the  same;  that  near  midnight 
certain  other  parties  took  possession  without  right,  of  the 
remainder  of  the  property,  and  still  hold  such  possession, 
and  complainant  avers  that  other  persons  are  threatening 
and  intending,  without  right,  to  take  possession  of  portions 
of  the  property,  and  deprive  complainant  of  the  security  of 
the  mortgage;  that  the  mortgage  remains  due  and  unpaid. 
The  complainant  therefore  prayed  the  aid  of  the  court  in 
the  foreclosure  of  the  mortgage,  the  sale  of  the  property  and 
the  application  of  the  proceeds  toward  the  payment  of  tlie 
indebtedness  for  which  it  was  alleged  to  be  scant  security, 
being,  as  alleged,  of  a  value  not  exceeding  $80,000.  The 
complainant  further  averred  that  pending  said  suit,  the  pro[> 
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erty  is  in  great  danger  of  waste,  deterioration  and  deprecia- 
tion, and  its  continued  care  and  custody  will  produce  great 
loss  and  expense,  and  it  would  be  for  the  interest  of  all  parties 
that  a  receiver  be  appointed  to  take  possession  and  convert 
the  property  into  money  to  abide  the  event  of  the  suit." 

The  bill  had  annexed  as  an  exhibit  thereto  a  copy  of  the 
chattel  mortgage.  The  property  thereby  conveyed  is  de- 
scribed as  the  "goods  and  chattels  situated  in  store  occupy- 
ing the  basement,  first,  third  and  fifth  floors  of  240-242  East 
Monroe  street;  all  the  stock  of  men's  furnishing  goods,  all 
fixtures,  counters,  shelving,  sewing  machines  and  all  other 
machinery  therein  situated;  all  men's  furnishing  goods  and 
piece  goods,  whether  manufactured,  unmanufactured  or  in 
the  process  of  manufacture,  as  well  as  all  tools  therein 
situated.  Also  all  merchandise  and  personal  property  be- 
longing to  or  once  in,  and  which  shall  hereafter  be  returned 
to  said  store,  or  which  may  be  now  in  transit  to  said  store 
from  any  of  our  customers;  also  the  lease  of  the  premises 
made  by  John  V.  Farwell,  Jr.,  trustee,  and  Cornelia  F. 
WooUey,  to  us,  and  running  from  January  1, 1893,  to  Decem- 
ber 31, 1895.  All  merchandise  on  hand  in  original  packages 
is  excepted  from  this  mortgage." 

The  mortgage  provides  that  mortgagors  may  retain  pos- 
session of  the  goods  and  chattels  and  keep  and  use  the  same 
until  they  shall  make  default  in  the  payment.  The  mortgage 
contains  the  usual  clauses  of  chattel  mortgages  on  printed 
forms,  authorizing  the  mortgagee  to  take  immediate  posses- 
sion of  the  property  in  case  of  default,  to  pursue  the  same 
wherever  it  may  be  found,  and  enter  any  of  the  premises  of 
the  mortgagor,  with  or  without  force  or  process  of  law, 
wherever  the  chattels  may  be,  or  be  supposed  to  be,  and 
search  for  the  same,  take  possession  of,  and  remove  and  sell 
them  at  public  auction  to  the  highest  bidder,  upon  ten 
days  notice,  or  nt  private  sale,  or  without  notice,  for  cash, 
as  the  mortgagee  may  elect,  and  to  retain  all  costs  and 
charges  for  pursuing,  searching  for,  taking  and  removing, 
storing  and  selling  the  chattels,  and  all  prior  liens  thereon, 
together  with  the  amount  due  and  unpaid  on  the  notes,  ren- 
dering the  surplus,  if  any,  to  the  mortgagors.    . 
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The  court,  upon  the  day  the  bill  was  filed,  made  the  fol- 
lowing order :  "  Upon  reading  and  filing  the  verified  bill 
of  the  complainant,  and  the  appearance  of  the  defendants 
entered  herein,  and  that  they  had  due  notice  of  the  motion 
of  the  complainants  for  the  appointment  of  a  receiver  in 
accordance  with  the  prayer  of  the  bill,  on  motion  of  com- 
plainant, it  is  ordered  that  Samuel  Block  be  appointe<l 
receiver  of  so  much  of  the  property  described  in  the  mort- 
gage, a  copy  of  which  is  annexed  to  complainant's  bill,  as  is 
covered  by  said  mortgage,  with  full  power  to  take  posses- 
sion of  and  sell  the  same  for  the  best  price  that  he  can 
obtain." 

On  the  second  day  of  November,  the  receiver  filed  his 
petition,  setting  forth  that  for  a  time  after  his  appointment, 
the  American  Savings  Bank  "  illegally  withheld  possession 
of  a  portion  of  the  goods  of  which  he  was  appointed  receiver, 
and  that  during  said  time  the  sheriff  of  Cook  county,  with 
the  connivance  of  said  bank,  secured  access  to  the  premises 
where  such  goods  were,  for  the  avowed  purpose  of  seizing 
such  goods  and  removing  the  same  under  certain  writs  of 
replevin  and  attachments  issued  by  the  courts  of  Cook 
county,  after  the  appointment  of  hinp,  said  receiver,  and 
that  said  sheriflf  threatens  to  maintain  his  possession  and 
prevents  petitioner  from  taking  possession.  That  the 
sheriflf  and  his  deputies  are  now  engaged  in  executing  said 
writs  upon  said  property,  and  are  seizing  the  same  and 
refuse  to  recognize  the  right  of  the  receiver  to  the  same, 
although  the  sheriflf  and  deputy  sheriflfs  and  attorneys  for 
the  plaintiffs  in  the  attachment  and  replevin  suits  are  fully 
informed  of  petitioner's  right,  power  and  authority  and  title 
to  same." 

The  court  thereupon  ordered  that  the  said  James  H.  Gil- 
bert, sheriflf  of  Cook  county,  and  his  deputies  and  agents, 
be  enjoined  and  restrained  from  proceeding  or  attempting 
to  proceed  in  the  levy  of  any  writs  of  replevin  or  attach- 
ment issued  in  the  suit,  in  which  said  Charles  E.  Franken- 
thal,  Joseph  Freudenthal,  Henry  Adler,  Emanuel  Franken- 
thal  or  Samuel  Block  are  named  as  defendants  or  garnishees 


First  District — October  Term,  1893.       521 

-■___>_.^-  . 

Gilbert  v.  Block. 

on  any  property  situated  in  the  basement  of  the  first,  third, 
fourth  and  fifth  floors  of  numbers  240-24:2  East  Monroe 
street,  Chicago,  and  also  be  enjoined  and  restraiied  from 
interfering  in  any  manner  with  said  property  or  with  the 
complete  and  full  possession  thereof  by  said  receiver,  and 
from  interfering  with  said  receiver  in  taking  possession 
thereof,  and  from  claiming  or  asserting  any  possession  thereof 
by  virtue  of  any  execution  of  said  writs  hitherto,  or  by  reason 
of  any  attempted  levy  thereof,  or  in  any  other  way  interfer- 
ing with  said  property  except  by  leave  of  this  court.  From 
this  order  the  sheriff  appealed. 

Undoubtedly,  cases  may  arise  in  which  a  court  of  equity 
will  take  jurisdiction  of  a  suit  to  foreclose  a  chattel  mort- 
gage or  of  controversies  that  grow  ^ut  of  the  rights 
acquired  by  the  mortgagee,  but  we  do  not  think  that  the  bill 
in  this  case  presents  a  case  for  the  interposition  of  a  court  of 
equity.  It  is  not  one  of  the  functions  of  a  court  of  equity 
to  supervise  or  carry  on  the  business  of  parties  between 
whom  or  about  whose  affairs  there  .exists  no  controversy.  If 
parties  are  in  accord  as  to  their  respective  rights,  they  have, 
as  a  rule,  no  occasion  to  apply  to  a  court  of  equity  to  act  as 
their  agent  in  caring  for  their  property. 

It  does  not  appear  by  the  bill  in  this  case,  that  there  was 
any  controversy  between  the  parties  thereto;  or  that  the 
complainant  either  needed  or  sought  any  relief  as  against 
the  defendants.  The  only  complaint  made  in  the  bill  is  of 
the  action  and  the  threatened  and  feared  action  of  persons 
neither  named  in  or  made  parties  thereto,  and  it  is  mani- 
festly as  a  protection  against  such  persons  that  the  bill  is 
aimed. 

There  is  a  class  of  bills,  known  as  ^'  bills  of  peace  "  and 
actions  quia  timet^  but  the  complainant's  case  does  not 
come  within  any  of  the  grounds  on  account  of  which  bills  of 
peace  or  actions  of  quia  timet  may  be  maintained.  Pome- 
roy's  Eq.  Jurisprudence,  Sec.  246  to  258  and  1393. 

Had  the  complainant  filed  this  bill,  making  no  one  but 
himself  a  party  thereto,  asking,  as  he  did,  that  becaus(i  of 
the  allegations  thereof  a  receiver  be  appointed  to  take  pos- 
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session  of  the  mortgaged  property,  convert  the  same  into 
money,  and  a])ply  the  proceeds  to  the  payment  of  the 
secured  debt,  the  court  would  not  have  granted  so  strange  a 
request.  Jones  v.  Bank,  17  Pac.  Rep.  272-276,  277;  High 
on  Receivers,  Sec.  17;  Baker  v.  Admr.  of  Backus,  32  111. 
79-95,  96. 

The  case  is  not  materially  changed  by  the  fact  that  the 
mortgagors  are  made  parties,  when  it  does  not  appear  that 
there  is  any  dispute  or  question  which  the  court  is  asked  to 
settle  or  adjudicate  upon,  nor  any  equitable  thing  to  which 
the  complainant  is  entitled  from  the  defendants  which  they 
are  not  willing  and  able  to  give. 

Briefly  stated,  as  regards  the  parties  to  this  bill,  it  is  a 
mere  application  to.  the  court  to  appoint  a  receiver  to  do 
their  business  for  them;  to  act  as  the  salesman  of  their  prop- 
erty, about  which  they  have  no  dispute,  and  concerning 
their  interests  in  which  they  have  no  controversy. 

In  this  regard  the  court  is  asked  to  appoint,  in  respect  to 
their  interests  in  this  property,  a  guardian  for  them.^ 

If  they  were  non  cojyijyo^  or  under  disability,  some  court 
might  do  this,  but  a  court  of  chancery  is  not  authorized,  upon 
the  mere  request  of  one  or  more  parties,  to  take  into  its 
hands  the  custody  and  administration  of  their  affairs;  some- 
thing more  must  be  shown  than  that  the  parties  believe  the 
court  to  be  more  competent  to  do  their  business  than  they 
9,re  themselves.     Schultz  v.  Jerrard,  3  Atl.  Rep.  265. 

As  we  have  already  said,  the  bill  is  not  aimed  at — is  not  to 
obtain  relief  from  the  defendants  thereto;  the  persons  against 
whom  the  proceeding  is  directed  are  the  "  sundry  parties," 
not  named,  who,  it  is  alleged,  without  right  invaded  the  com- 
plainant's possession  and  took  from  him  by  replevin  "  cer- 
tain of  said  property  and  still  hold  the  same,"  and  the  other 
unnamed  parties,  who  "are  threatening  and  intending, 
without  right,  to  take  possession  of  other  portions  of  the 
property." 

Why,  instead  of  filing  this  bill,  the  complainant  did  not 
or  may  not  resort  to  his  action  at  law  against  these  parties 
is  not  shown. 
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The  jurisdiction  of  a  court  of  chancery  does  not  extend  to 
the  appointment  of  a  receiver  and  the  taking  possession  of 
personal  property  upon  the  mere  allegation  that  parties  have, 
Avithout  right,  taken  possession  of  a  part  of  it,  and  others 
are  threatening  to  take  more  of  it  from  its  rightful  owner. 
Mothe  V.  risk,  8  Bissell,  493,  501. 

Something  more  than  this  must  be  shown.  It  is  fairly 
inferable  from  this  bill,  that  the  unnamed  parties  who  have 
taken  and  are  threatening  to  take  possession  of  portions  of 
the  mortgaged  property  claim  a  right  ^  to  do,  but  if  they 
did  not,  the  case  would  not  be  one  for  the  interposition  of 
a  court  of  equity.  Merchants  &  Manufacturers  Nat.  Bank 
V.  Kent,  43  Mich.  292. 

A  great  number  of  persons  in  this  city  might  truthfully 
allege  that  portions  of  their  specified  property  had  beea 
stolen  from  them,  and  that  other  parties  were  planning  to 
steal  more,  and  the  court  might,  upon  such  showing,  be  asked 
to  interfere  for  the  protection  of,  and  to  appoint  a  receiver 
of,  such  property,  selling  the  same  and  applying  the  pro- 
ceeds to  the  use  of  the  owners  thereof;  the  court  would  have 
no  jurisdiction  to  so  act. 

By  obtaining  the  appointment  of  a  receiver,  the  com- 
plainant sought  to  deprive  "  sundry  parties  "  of  their  plain 
legal  rights.  All  persons  who  believed  themselves  entitled 
to  the  possession  of  any  of  this  personal  property,  had  a 
right  to  commence' appropriate  actions  therefor,  and  to  have 
suitable  writs  for  the  seizure  of  such  property,  and  all  per- 
sons who  believed  themselves  entitled  to  remedies  by  attach- 
ment of  or  by  levy  upon  any  of  this  property,  had  an  unques- 
tionable right  to  proceed  in  a  lawful  manner  in  the  courts  of 
the  country  to  an  attachment  of  or  a  levy  upon  these  goods. 

The  bill  shows  no  ground  for  depriving  any  of  these 
unnamed  parties  of  their  plain  legal  rights  in  this  regani, 
and  the  bill  also  fails  to  show  why,  if  such  proceedings  are 
or  will  be  without  right,  the  complainant  has  not  a  plain 
and  adequate  remedy  at  law  in  respect  thereto. 

The  appointment  of  a  person  receiver  of  property  is,  in 
effect,  the  issuance  of  a  quasi  injunction  in  respect  to  the 
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same.  High  on  Receivers,  Sees.  163,  164, 165;  Gravenstine's 
Appeal,  49  Penn.  St.  310,  321. 

Complainant  was  not  entitled  to  an  injunction  forbidding 
interference  by  writs  of  replevin  or  otherwise,  with  his  pos- 
session of  this  property. 

It  is  urged  that  the  trust  relation  existing  between  the 
mortgagee,  who  has  taken  possession  of  the  mortgaged  prop- 
erty, and  the  mortgagor,  constitutes  a  basis  for  the  jurisdic- 
tion of  a  court  of  equity. 

The  fact  that  one  holds  property  in  trust  does  not  war- 
rant his  application  to  a  court  to  relieve  him  from  his  bur- 
den, and  itself  do  what  he  should.  The  greater  portion  of 
all  |)ersonal  property  is  in  the  possession  of,  and  managed 
by  those  who  are  exercising  a  trust.  It  is  the  duty  of  direct- 
ors, clerks,  agents,  employes  of  every  kind,  to  discharge 
the  duties  they  have  undertaken,  be  faithful  to  the  trust 
imposed  on  them,  and  they  can  not  at  will  shift  their  burden 
upon  the  shoulders  and  conscience  of  a  chancellor. 

Trustees  may  sometimes,  when  in  doubt  as  to  what  the 
law  requires  of  them,  apply  to  a  court  of  equity  for  instruc- 
tion and  guidance.  The  bill  of  complaint  in  this  case  did 
not  ask  for  guidance,  but  for  an  administrator. 

It  is  true,  as  is  urged,  that  notwithstanding  the  appoint- 
ment of  this  receiver,  parties  might  have  applied  to  the 
court  for  leave  to  take  from  him  by  writs  of  replevin,  or 
otherwise,  possession  of  this  property,  and  that  the  court 
might  have  accorded  to  them  such  right,  but  their  right  to 
sue  out  and  have  executed  writs  of  replevin  or  attachment 
can  not,  under  the  allegations  of  this  bill,  be  made  to  depend 
upon  the  discretion  of  a  court  of  chancery.  It  is  only  when 
the  court  has  jurisdiction  to  appoint  a  receiver  that  it  may 
do  so,  and  thus,  by  itself  taking  possession  of  property,  com- 
l^el  parties  to  resort  to  it  for  leave  to  prosecute  suits  at  law 
for  the  possession  of  or  attachment  of  such  property. 

In  the  case  at  bar,  we  are  not  embarrassed  by  any  ques- 
tions that  might  have  arisen  from  a  disregard  of  the  order 
appointing  a  receiver  to  take  possession  of  this  property,  and 
an  interference  with  his  possession,  followed  by  proceedings 
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for  contempt.  The  sheriflF  has  appealed  from  an  order  for- 
bidding him  to  take  or  assert  possession,  and  such  order,  as 
well  as  the  order  appointing  the  receiver,  is  found  to  have 
been  unwarranted. 

The  order  of  the  Circuit  Court  enjoining  and  restraining 
appellant  will  be  set  aside.     Order  reversed. 

Mb.  Presiping  Justice  Shepard. 

I  am  unable  to  concur  in  the  opinion  of  the  majority  of 
the  court,  if  thereby  this  court  is  to*  be  committed  to  the 
doctrine  that  as  between  the  parties  to  a  chattel  mortgage 
whose  relations  are  amicable,  the  mortgagee  may  not  resort 
to  a  court  of  equity  for  the  purpose  of  foreclosing  his  mort- 
gage, and  having  done  so,  may  not  be  protected  by  the  process 
of  injunction  against  seizure  of  the  property  from  the  pos- 
session of  a  receiver  appointed  in  the  foreclosure  suit,  by 
third  persons  not  parties  to  the  bill. 

Mr.  Justice  Waterman,  opinion  on  rehearing. 

On  a  petition' for  rehearing  filed  in  this  case,  there  is  set 
forth  a  summary  of  proceedings  had  in  the  court  from 
whose  order  the  appeal  in  this  cause  was  taken,  and  action 
had,  not  only  by  appellant,  but  by  various  creditors  of  the 
mortgagor,  which  proceedings  and  action  are  said  to  have 
taken  place  subsequent  to  the  injunction  ordered  by  the 
Circuit  Court,  and  before  the  judgment  of  this  court.  It  is 
said  that  the  judgment  of  this  court  has  left  these  proceed- 
ings and  the  rights  of  the  parties  thereto  "  in  inextricable 
confusion/'  We  have  no  knowledge  as  to  any  of  the  mat- 
ters thus  described,  save  what  we  have  learned  from  the 
summary  of  counsel  given  in  the  petition  for  a  rehearing. 

What  the  rights  and  remedies  of  the  parties  thereto  are, 
we  can  not  now  say.  It  sometimes  happens  that  out  of  lit- 
igation itself  arises  such  conditions  as  warrant  the  inter- 
position  of  a  court  of  equity;  and  it  may  be  that  it  is  or  will 
become  necessarv  that  a  bill  be  filed  and  the  chancellor  be 
called  upon  to  remove  the  confusion  said  by  counsel  to  exist. 
See  Pomeroy's  Eq.  J.,  Sees.  174  and  175. 

This  court  did  not  hold  that  a  bill  to  foreclose  a  chattel 
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mortgage  can  not  be  maintained.  The  court  did  hold  "  that 
the  bill  in  this  cause  presents  no  case  for  the  interposition  of 
a  court  of  equity."  What  the  character  of  the  bill  would 
have  been,  had  all  the  persons  whose  interests  were  aimed  at 
l)een,  under  proper  allegations,  pirties  to  it,  it  is  unneces- 
sary to  discuss. 

The  bill  shows  that  October  20th,  the  defendants  gave 
their  promissory  note  to  the  complainant;  that  on  the  fol- 
lowing day  the  defendants  executed  to  the  complainant  a 
chattel  mortgage  upon  a  large  stock  of  goods,  and  that  the 
complainant  immediately  took  possession  of  the  same  and 
remained  in  exclusive  possession  and  control  of  the  same 
until  the  25th  of  October,  four  days,  when  sundry  parties 
took  from  him  by  replevin  certain  of  said  property  and  still 
hold  the  same,  and  that  near  midnight  certain  other  parties 
took  possession  without  right  of  the  remainder  of  the  prop- 
erty and  still  hold  the  same,  and  that  other  persons  are 
threatening  and  intending  without  right  to  take  possession 
of  portions  of  the  property,  and  deprive  complainant  of  the 
security  of  his  mortgage  which  is  due  and  unpaid. 

The  notes  to  secure  which  the  mortgage  was  given  were 
each  dated  October  20th,  and  were  payable  on  demand. 

The  only  parties  to  the  bill  were  the  mortgagee  and  the 
mortgagors.  Upon  the  day  the  bill  was  filed  the  defend- 
ants appeared  by  counsel,  and  having  had  notice  of  the  ap- 
plication for  the  appointment  of  a  receiver,  made  no  oppo- 
sition thereto. 

The  bill  does  contain  a  prayer  for  the  foreclosure  of  the 
mortgage,  but  it  shows  no  proper  ground  for  the  aid  of  a 
court  of  equity  to  effect  such  foreclosure;  on  the  contrary 
it  shows  that  as  soon  as  the  mortgage  was  made,  the  mort- 
gagee took  complete  possession,  and  that  he  has,  by  virtue  of 
the  mortgage,  power  to  sell  the  mortgaged  property  at  pub- 
lic or  private  sale.  It  fails  to  show  that  there  is  anything 
in  dispute  between  the  parties  or  anything  which  the  com- 
plainant is  entitled  to  from  the  defendants  which  they  have 
withheld  or  withhold.  It  is  not  against  the  defendants  that 
the  bill  seeks  relief,  but  against  persons  not  parties  thereto. 
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While  bills  to  foreclose  chattel  mortgages  may,  under  a 
proper  showing,  be  maintained,  it  is  not  the  case  that  every 
pledgee  of  personal  property,  in  possession  of  and  having 
power  to  sell  the  same,  can  at  any  time,  his  debt  being  due, 
call  upon  a  court  of  equity  to  take  X)ossession  of  and  sell  the 
pledge  for  the  purpose  of,  by  foreclosure,  satisfying  the  lien 
thereon. 

No  complaint  is  made  of  anything  done  or  refused  by  the 
defendants;  the  entire  proceeding  is  evidently  collusive  be- 
tween the  parties  thereto.  By  the  appointment  of  a  receiver, 
persons  evidently  well  known,  but  whose  names  were  not 
mentioned,  were  deprived  of  plain  legal  rights.  Had  the 
jiersons  whose  right  to  proceed  at  law  against  the  mortgaged 
goods  was  by  the  receivership  cut  off,  been  made  parties  to 
the  bill,  they  might  not  only  have  objected  to  the  appointing 
of  a  receiver,  but  might  have  apj^ealed  from  the  order  of 
appointment. 

By,  without  their  know^ledge,  obtaining  a  receiver,  the 
complainant  obviated  the  danger  of  objection  and  appeal. 

The  persons  against  whom  the  bill  was  aimed  were 
deprived  of  an  opportunity  to  be  heard,  placed  at  a  disad- 
vantage, their  rights  foreclosed  b}^  a  proceeding  of  w^hich 
they  had  no  notice. 

The  first  maxim  in  the  administration  of  the  law  is  ^'audi 
alteram  partem?^ 

Courts  do  not  favor  proceedings  wherein  an  attempt  is 
made  to  affect  the  rights  of  persons  not  made  parties. 

According  to  the  allegations  of  the  bill  the  mortgaged 
property,  after  coming  into  the  possession  of  the  complainant, 
had  all  been  taken  from  him,  some  of  it  by  legal  process,  and 
the  remainder  in  other  wavs. 

From  the  possession  thus  acquired  by  persons  not  parties 
to  the  bill,  the  receiver  was  given  "full  power  to  take"  the 
mortgaged  property  and  sell  the  same  for  the  best  price  he 
could  obtain. 

Walker  v.  Gibson,  35  111.  App.  49,  contains  an  account  of 
a  proceeding  like  this,  to  affect  the  rights  of  persons  not 
parties  to  the  bill,  by  the  appointment  of  a  receiver,  and 
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there,  as  here,  the  order  of  appointment  was  declared  to  be 
unwarranted. 

We  are  not  aware  of  any  case  in  which  an  order  appoint- 
ing a  receiver  to  take  possession  and  sell  property  in  the 
hands  of  persons  not  parties  to  the  bill  has  been  sustained. 

The  appointment  of  a  receiver  is  one  of  the  most  difficult 
and  embarrassing  duties  which  a  court  of  equity  is  called 
upon  to  perform.  It  is  a  peremptory  measure,  whose  effect, 
temporarily  at  least,  is  to  deprive  of  his  property  a  defend- 
ant in  possession,  before  a  final  decree  is  reached  by  the 
court,  determining  the  rights  of  the  parties.  Bank  v.  Gage, 
99  111.  207-209;  High  on  Receivers,  Sec.  3. 

The  same  author  in  section  11  says : 

*j  To  warrant  the  interposition  of  a  court  of  equity  by  the 
aid  of  a  receiver  *  *  *  it  must  appear  that  possession 
of  the  property  was  obtained  by  the  defendant  through  fraud, 
or  that  the  income  from  it  is  in  danger  of  loss  from  the  neg- 
lect, waste  or  misconduct  of  the  defendant; "  and  in  section 
7 :  "  But  in  appointing  a  receiver  the  court  goes  still  further, 
since  it  wrests  the  possession  from  the  defendant.  Receivers 
are  appointed  to  take  property  out  of  the  possession  of  de- 
fendants, not  to  seize  goods  or  lands  in  the  keeping  of  stran- 
gers to  the  proceeding. 

"  The  bill  in  this  case  did  not  ask  to  have  a  receiver  ap- 
pointed of  anything  which  the  defendants,  or  any  agent  of 
theirs,  had  possession  of;  on  the  contrary  the  bill  shows  that 
the  defendants  had  parted  w4th  all  possession  of  the  mort- 
gaged property;  the  order  appointing  a  receiver  was  there- 
fore unwarranted."  High  on  Receivers,  Sec.  660;  2  Jones  on 
Morts.,  Sec.  1558;  Wliiteworth  v.  Whydon,  2  MacGordon  52; 
Sea  Ins.  Co.  v.  Stebbins,  8  Paige  (N.  Y.)  565. 

Courts  of  equity  are  exceedingly  averse  to  the  appoint- 
ment of  receivers  upon  ex  parte  application,  and  it  is  the 
settled  rule  to  require  notice  of  the  application  to  be  given 
the  defendant.  Devoe  v.  Ithaca  Ry.  Co.,  5  Paige  521;  Ar- 
nold V.  Bright,  41  Mich.  210;  High  on  Receivers,  Sees.  Ill 
and  112;  Beach  on  Receivers,  Sec.  134. 

Notice  was  in  this  case  given  to  the  defendants,  from 
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whom  nothing  was  to  be  taken,  but  no  notice  was  given  to 
the  persons  who  were  to  be  dispossessed.  Manifestly,  the 
parties  in  possession  were  not  made  parties  lest  they  might 
object  to  what  the  complainant  wished  to  have  done. 

Counsel  ask  if  the  complainant  is  not  entitled  to  cut  off 
by  foreclosure  the  rights  of  the  "  sundry  "  parties  who  have 
levied  upon  or  taken  possession  of  the  mortgaged  goods,  or 
to  foreclose  subject  to  such  rights. 

Surely  the  distinguished  counsel  would  not  have  at- 
tempted to  cut  oflf  the  rights  of  "  sundry  "  parties,  without 
making  them  defendants  to  the  proceeding;  while  if  the 
foreclosure  is  to  be  subject  to  their  rights,  neither  their  act- 
ual possession  or  right  to  proceed  at  law,  can  be  interfered 
with. 

It  is  the  case,  as  is  stated  in  section  674  of  High  on 
Receivers,  that  a  receiver  has  been  allowed  in  behalf  of  the 
mortgage  of  chattels  which  have  been  seized  under  writs  of 
attachment  which  were  subordinate  to  the  mortgage;  but  in 
the  case  in  which  this  was  done,  Crow  v.  Red  River  Co. 
Bank,  52  Tex.  362,  the  court  said :  "  The  bank  (the  mort- 
gagee) could  not  intervene  in  the  attachnu.^ii  writs  for  want 
of  jurisdiction  in  the  County  Court  over  its  claim,  and  was 
virtually  remediless  unless  the  jurisdiction  of  the  District 
Court  could  be  invoked,  and  other  creditors  restrained  from 
further  proceedings  under  their  attachments,  until  the  re- 
spective rights  of  all  the  parties  could  be  ascertained." 

The  complainant  was  not,  in  the  case  at  bar,  remediless, 
unless  he  was  permitted  to  resort  to  a  court  of  equity. 

A  decree  against  the  defendants  to  his  bill  would  have 
been  of  no  practical  benefit  to  him. 

The  answer  of  the  defendants,  filed  sixteen  days  after  the 
receiver  was  appointed,  admitting,  as  it  does,  the  allegations 
of  the  bill,  and  as  a  kind  of  cross-bill,  asking  that  the  com- 
plainant account  for  the  proceeds  of  accounts  assigned  to 
him,  does  not  establish  that  the  bill  presents  a  case  showing 
that  there  is  set  forth  in  it  a  cause  for  the  interposition  of  a 
court  of  equity,  or  the  order  appointing  the  receiver. 

The  petition  for  a  receiver  will  be  denied. 

Vol.  LI  34 
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Mr.  Justice  G-art. 

Extraordinary  remedies  are  losing,  in  their  indiscriminate 
application,  their  title. 

Block,  the  receiver,  has  no  interest  in  the  simulated  con- 
troversy appearing  on  this  record,  and  no  right  to  appl^" 
for  the  injunction  from  which  this  appeal  is  prosecuted. 
Beach,  Receivers,  S.  258;  6igh,  Receivers,  S.  181;  20  Am. 
&  Eng.  Ency.  of  Law,  228. 

He  was  not  applying  for  protection  in  a  possession  he  had 
obtained,  but  for  the  interposition  of  the  jealous  and  sensi- 
tive dignity  of  a  court  of  chancery,  as  a  bar  to  a  resort  by 
strangers  to  process  of  law  in  the  enforcement  of  their 
alleged  legal  rights,  that  thereby  he  might  obtain  posses- 
sion. 

This  incapacity  of  a  receiver  has  been  often  overlooked. 
We  did  it  in  Sercomb  v.  Catlin,  30  111.  App.  258,  and  United 
States  Ex.  v.  Smith,  35  111.  App.  99,  and  the  Supreme  Court 
followed  us  in  the  same  cases,  128  111.  556.  and  135  111..  27?*. 

Numerous  cases  can  also  be  found,  where  the  Uniteil 
States  Circuit  Courts,  es|3ecially  in  operating  insolvent  rail- 
ways, have  exercised  a  paternal  authority  at  the  instance  of 
receivers,  but  no  calmly  considered  case,  where  the  point 
has  been  made,  justifies  a  receiver  appointed  only  to  take 
possession  of  and  sell  property — ^unless  acting  under  some 
statute — in  originating  proceedings  to  make  more  eflFectual 
the  remedy  of  one  of  the  parties. 

If  the  party  neglects  his  interests  it  is  no  business  of  the 
receiver. 
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Richards  v.  Matson  et  al. 

1.  Chattel  Mortoagks— Fcrtd,  When  Securing  Notes  Not  Maturing 
Within  Two  Years,— A  chattel  mortgage  given  to  secure  notes,  a  part  of 
which  did  not  mature  within  the  statutory  Umit  of  two  years,  is  void  as 
to  judgment  creditors,  who  have  levied  upon  the  mortgaged  chattels. 

2.  Chattel  Mortgages— Days  of  Orace, — The  extension  of  three 
days  of  grace  beyond  the  day  named,  in  a  promissory  note  or  bill  of 
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exchange  for  payment,  has,  either  by  the  law  merchant  or  statute,  be- 
come a  fixed  and  positive  rule  of  law,  and  as  much  fixed  upon  and  made 
a  part  of  the  contract  between  the  parties  as  though  it  were  written  on 
ts  face. 

8.  Promissory  Notes— Days  of  Grace.— The  note  does  not  become 
due,  and  the  maker  is  not  in  dishonor  and  can  not  be  sued  until  the  ex- 
piration of  the  days  of  grace. 

4.  Chattel  Mortoaqes — Maturity  of  Debt  Secured — Days  of  Orace. 
7- Where  a  chattel  mortgage  was  given  to  secure  a  note,  payable  two  years 
after  date,  such  note  being  entitled  to  days  of  grace,  it  was  held  that  the 
note  did  not  mature  and  become  payable  until  three  days  after  the  stat- 
utory limit  of  two  years,  within  which  the  entire  debt  or  obligation 
must  mature.  The  mortgage  was,  therefore,  as  to  the  whole  of  tlie 
indebtedness  secured  by  it,  void  as  to  execution  creditors  who  had  levied 
executions  upon  the  property. 

5.  Chattel  Mortgages — Potcer  to  Declare  Entire  Debt  Due, — Where 
a  power  to  declare  a  debt  due  is  in  the  mortgage  and  not  in  the  notes 
secured  by  it,  it  was  held  to  be  a  power  conferred,  in  order  to  enable  the 
mortgagee  to  take  possession  and  make  his  money  upon  the  happening 
of  certain  contingencies  mentioned  in  the  mortgage,  irrespective  of 
whether  the  contract  had  matured  by  its  terms,  or  not.  Whereas,  the 
maturity  referred  to  in  the  statute,  is  the  maturity  fixed  by  the  terms  of 
the  notes,  or  other  evidences  of  indebtedness,  secured  by  the  mortgage. 

6.  Chattel  Mortgages— R)s«e««i6n  Taken  on  Default— What  is  Not 
Sufficient. — A  mortgagee,  upon  default  being  made,  requested  the  mort- 
gagor, a  corporation,  to  appoint  its  secretary  custodian  of  the  proi^erty 
pending  a  foreclosure,  which  was  done,  and  the  secretary  took  possession 
of  the  property,  a  large  printing  and  publishing  establishment.  There 
was  no  visible  change  made  by  the  secretary  after  he  was  appointed 
ciistodian,  or  by  anybody  else,  either  in  the  possession  of  tlie  mortgaged 
property  or  in  the  method  of  conducting  the  business.  The  same  signs 
remained  on  the  building,  and  about  the  premises,  and  no  new  one  was 
added;  the  business  was  continued  in  the  name  of  the  cori)oration;  bills 
were  incurred  and  were  collected  in  the  name  of  the  corporation  the 
same  after  as  before  the  appointment  of  the  custodian.  Of  about  one 
hundred  employes,  not  one,  except  the  confidential  book-keeper,  was 
informed  of  any  change;  the  same  books  and  the  same  stationery 
were  used,  without  mark  or  sign  to  indicate  a  change.  It  was  held  that 
the  possesbion  was  not  of  the  character  required  by  law  and  was  void  as 
to  third  persons. 

7.  Cblattel  Mortgages — Change  of  Possession  on  Default. — Secret 
assignments  will  not  take  the  place  of  open  and  visible  indications  from 
which  other  persons  may  observe  a  change  of  possession. 

Hemorandam. — ^Trover.  Appeal  from  the  Circuit  Court  of  Cook 
County;  the  Hon.  Edward  F.  Dunne,  Judge,  presiding.  Heard  in  this 
court  at  the  October  term,  1898,  and  affirmed.  Opinion  filed  January  11, 
1894. 
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The  statement  of  facts  is  contained  in  the  opinion  of  the 
court. 

E.  A.  Sherburne  and  Gilbert  E.  Porter,  attorneys  for 
appellant. 

Appellees     Brief,  Laoknkr  &   Butz,  and    Ashcraft     & 

Gordon,  Attokneys. 

No  legal  possession  was  taken  or  retained.  Thornton  v. 
Davenport  et  al.,  1  Scam.  296;  Mumford  v.  Canty,  50  111. 
374;  Reese  v.  Mitchell,  41  111.  365;  Ticknor  v.  McClelland 
et  al,  84  111.  472;  Thompson  v.  Zeck,  21  111.  73^  Thompson 
V.  Wilhite,  81  111.  356;  Wood  v.  Loomis,  21  111.  App.  604; 
Gillett  V.  Stoddard,  30  111.  App.  231;  Doyle  v.  Stevens  et  al., 
4  Mich.  87;  Wilcox  v.  Jackson,  4  Pac.  Rep.  966;  Cook  v. 
Mann,  6  Colo.  21;  McKibbin  v.  Martin,  64  Pa.  St.  352; 
Claflin  et  al.  v.  Rosenbei*g  et  al.,  42  Mo.  439. 

The  mortgage  relied  upon  is  void.  Silvis  v.  Aultraan  & 
Co.,  141  111.  632;  Arnold  v.  Stock,  81  111.  407;  Ogden  v. 
Saunders,  12  Wheat.  298;  United  States  v.  Arredondo  et 
al.,  6  Pet.  715;  United  States  v.  Union  Pac.  R.  R.  Co.,  91  IT. 
S.  85;  1  Daniel  on  Negotiable  Instruments,  Sec.  615;  Par- 
sons on  Notes  and  Bills,  Vol.  1,  390  and  394  (1870). 

Bank  of  Washington  v.  Triplett,  1  Pet.  (U.  S.)  25;  Sav- 
ings Bank  v.  Bates,  8  Ct.  505;  Fox  v.  Bank  of  Kansas  City, 
30  Kans.  441;  Cook  v.  Renick,  19111.  598;  Bell  et  al.  v.  Fiiit 
Nat.  Bk.  Chicago,  115  U.  S.  373;  Taylor  v.  City  of  Xew 
York,  82  N.  Y.  18. 

Mr.  Presiding  Justice  Shepard  delivered  the  opinion  of 
THE  Court. 

The  questions  involved  herein  are  those  between  judgment 
creditors  under  executions,  and  chattel  mortgagee. 

R.  R.  Donnelly  &  Sons,  a  corporation,  on  August  20, 1889, 
executed  its  seventeen  promissory  notes^  in  various  amounts, 
aggregating  $76,906.71,  payable  to  the  order  of  the  appel- 
lant, in  six,  twelve,  fifteen,  sixteen,  eighteen  and  twenty-four 
months  after  date,  with  interest;  and  on  the  same  day,  to 
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secure  said  note,  it  executed  a  chattel  mortgage  to  appellant 
upon  what  was  substantially  all  the  property  that  belonged  to 
the  said  corporation.  The  mortgage  was  duly  acknowledged 
and  recorded  on  the  same  day  it  was  made,  and  by  its  terms 
provided  that  possession  of  the  mortgaged  property  might 
remain  with  the  mortgagor. 

Eichards,  the  appellant  and  mortgagee,  had  no  pecuniary 
interest  in  the  transaction,  but  acted  solely  as  trustee  for 
certain  creditors  for  whose  benefit  the  notes  were  given,  and 
to  whom  the  notes  were  assigned  and  delivered. 

The  first  maturing  note  fell  due  on  February  20-23, 1890, 
and  was  not  paid.  At  that  time  the  corporation  was  finan, 
cially  embarrassed,  and  its  president  and  the  holders  of  the 
notes  arranged  together  that  all  the  notes  should  be  de- 
clared due,  under  a  provision  contained  in  the  mortgage 
giving  authority  to  do  so  upon  default  in  the  payment  of 
any  of  the  notes  as  they  should  mature,  and  that  appellant, 
through  one  Moore,  the  secretary  of  the  corporation,  should 
take  possession  of  the  mortgaged  chattels. 

In  pursuance  of  that  arrangement,  the  note  holders,  on 
February  24,  1890,  joined  in  a  written  communication  to  the 
mortgagee,  appellant,  notifying  him  of  the  default,  and  that 
because  thereof,  in  pursuance  of  the  provisions  of  the  mort- 
gage, they' had  declared  the  whole  indebtedness  due,  and 
directing  him  to  take  possession,  and  requesting  him  to  ap- 
point Moore,  the  secretary  of  the  corporation,  as  his  agent 
custodian  of  the  property. 

Accordingly,  on  the  same  day,  that  communication  was, 
at  the  request  of  the  note  holders,  carried  by  Moore  to  ap- 
pellant, who  thereupon  gave  orders  to  Moore,  in  writing,  as 

follows : 

"  Chicago,  Monday,  February  24,  1890. 
To  F.  E.  Moore:    You  are  hereby  authorized  and  di- 
rected to  take  possession  of  the  property  described  in  the 
within  mortgage  for  me,  the  said  money  therein  mentioned 
being  unpaid,  and  I  direct  that  you  hold  such  possession  and 

control  for  me. 

John  T.  Eiohards,  Mortgagee." 
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Armed  with  that  paper,  Moore  returned  to  the  corpora- 
tion's place  of  business,  where  the  mortgaged  chattels  were 
all  situated  and  in  use,  and  where  all  the  business  of  the  cor- 
poration— that  of  a  large  printing  and  publishing  house — 
was  carried  on,  and,  as  Moore  testified,  "  took  charge  there 
and  remained  in  charge,"  until  March  5,  1890,  and  that  on 
the  morning  of  March  6,  1890,  he  found  the  sheriff  in  pos- 
session and  was  prevented  from  entering  the  place. 

There  was  no  visible  change  made  by  Moore,  after  he  was 
appointed  custodian,  or  by  anybody  else,  either  in  the  pos- 
session of  the  mortgaged  property  or  in  the  method  of  con- 
ducting the  business.  The  same  signs  remained  on  the  build- 
ing and  about  the  premises,  and  no  new  one  was  added;  the 
business  was  continued  to  be  conducted  in  the  name  of  the 
corporation;  bills  were  incurred  and  were  collected  in  the 
name  of  the  corporation  the  same  after  as  before  Moore's 
appointment  as  custodian;  of  about  one  hundred  employes, 
not  one,  except  the  confidential  book-keeper,  was  informed 
of  any  change;  the  same  books  and  the  same  stationery  were 
used  without  mark  or  sign  to  indicate  a  change.  Indeed, 
no  visible  change  was  made,  and  none  was  intended  to  be 
made. 

It  was  the  purpose  of  the  note  holders,  and  of  all  in  their 
interest,  that  whatever  was  done  should  be  kept'  secret,  in 
order,  as  was  thought,  to  accomplish  a  sale  of  the  property 
under  more  favorable  auspices  and  to  better  advantage  than 
if  it  were  known  the  corporation  had  failed. 

Two  of  the  principal  note  holders  were,  it  is  true,  accus- 
tomed to  go  frequently  to  the  place  of  business,  but  there 
was  no  act  done  there  by  either  of  them  from  which  any 
one,  except  Moore,  could  know  \vhy  they  were  present. 

On  March  5, 1890,  two  judgments  by  confession  in  favor 
of  other  creditors  were  recovered  against  the  corporation, 
and  execution  issued  and  levied,  and  the  sheriff  took  pos- 
session thereunder  of  all  the  property  covered  by  the  chattel 
mortgage. 

Upon  a  creditor's  bill  filed  upon  one  of  said  judgments,  a 
receiver  was  appointed  to  whom  all  of  the  property  levied 


First  District — October  Term,  1893.      535 

Richards  v.  Matson. 

~^ -    -    — r     -  I  I    ■     I  _ 

upon  was  turned  over,  and  subsequently  the  receiver  sold 
the  property. 

On  March  8,  1890,  this  action  of  trover  was  begun  by  the 
chattel  mortgagee  against  the  sheriff  and  the  execution 
creditors. 

It  was  stipulated  that  at  the  time  of  the  levy  of  the  exe- 
cutions the  property  was  in  the  premises  of  the  corporation, 
where  it  had  always  been  since  the  mortgage  was  given,  and 
that  the  sheriff  turned  over  and  delivered  to  the  receiver, 
all  of  the  property  on  March  7,  1890. 

By  agreement,  also,  a  verdict  of  not  guilty  was  entered 
as  to  the  sheriff. 

The  court  instructed  the  jury  to  find  the  other  defend- 
ants, the  execution  creditors,  not  guilty,  and  from  the  judg- 
ment entered  upon  the  verdict  this  appeal  is  prosecuted. 

The  judgment  was  right.  The  mortgage  was  given  to 
secure  notes  a  part  of  which  did  not  mature  within  the 
statutory  limit  of  two  years,  and  was  therefore  void  as  to 
judgment  creditors,  who  levied  upon  the  mortgaged  chat- 
tels.    Silvis  V.  Aultman,  141  111.  632. 

It  was  held  in  Appleton  v.  Parker,  15  Gray,  173,  that 
the  sureties  upon  a  bond  conditioned  for  the  payment  by 
the  principal  of  certain  moneys  for  goods  to  be  delivered 
within  three  months  from  the  delivery,  were  discharged  by 
the  acceptance  by  the  obligee  of  a  note  given  by  the  prin- 
cipal on  the  date  of  the  delivery  of  the  goods,  payable  by 
its  terms  three  months  after  its  date.  And  the  decision  was 
placed  squarely  on  the  ground  that  the  effect  of  taking  a 
note  payable  at  three  months  was,  because  of  the  additional 
three  days  of  grace  allowed  by  law,  an  extension  of  the  time 
of  payment  beyond  that  prescribed  by  the  bond.  And  the 
learned  judge  who  wrote  the  opinion  in  that  case,  said : 

"  The  only  case  to  which  we  were  referred  as  giving  a 
sanction  to  the  contrary  doctrine,  aad  holding  the  surety 
liable,  in  disregard  of  the  extension  of  the  three  days  of 
grace,  is  that  of  Smith  v.  Dann,  6  Hill,  543." 

The  New  York  case  last  referred  to,  justified  its  conclu- 
sion that  a  guaranty  by  one,  of  a  credit  of  three  months  to 
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be  given  another,  was  not  varied  by  the  taking  of  a  note  at 
three  months,  on  the  ground  that  guaranties,  like  other  com- 
mercial contracts,  must  be  construed  with  reference  to  the 
usages  of  trade,  and  found  that  according  to  the  usages  of 
merchants  it  was  customary  to  give  and  take  notes  entitle<l 
to  grace,  in  fulfillment  of  contracts  to  be  performed  within 
the  time  specified  in  the  notes,  without  regard  to  days  of 
grace. 

But  such  a  conclusion  could  not,  we  think,  be  justified, 
when  to  so  hold,  would,  as  in  this  case,  contravene  an  ex- 
press statute  fixing  the  duration  of  the  life  of  a  chattel 
mortgage  as  against  execution  creditors,  at  two  years. 

Oiir  statute  concerning  mortgages  of  personal  property, 
provides  that  they  shall  not  be  valid  "  as  against  the  rights 
and  interests  of  any  third  person,"  unless  possession  of  the 
property  shall  be  delivered  to  and  remain  with  the  mort- 
gagee, or  the  mortgage  itself  shall  provide  that  possession 
of  the  property  shall  remain  with  the  mortgagor;  and  then 
shall  be  valid  only,  when  the  ''  time  shall  not  exceed  two 
years,"  "  from  the  time  it  (the  mortgage)  is  filed  for  record 
until  the  maturity  of  the  entire  debt  or  obligation."  Sees. 
1,  2,  3,  Chap.  95,  E.  S. 

It  was  held  in  Arnold. v.  Stock,  81  111.  407,  that  a  note 
secured  by  chattel  mortgage  did  not  mature  until  the  end  of 
the  days  of  grace  to  which  the  note  w^as  entitled. 

The  extension  of  three  days  of  grace  beyond  the  day 
named  in  a  promissory  note  or  bill  of  exchange  for  payment, 
has,  either  by  the  law  merchant  or  statute,  become  a  fixed 
and  positive  rule  of  law,  and  as  much  fixed  ujxm  and  made 
a  part  of  the  contract  between  the  parties  as  though  it  were 
written  on  its  face.  Ogden  v.  Saunders,  12  Wheaton,  213, 
(p.  342);  Appleton  v.  Parker,  supra. 

The  note  does  not  become  due,  and  the  maker  is  not  in 
dishonor  and  can  not  be  sued  until  the  expiration  of  the  days 
of  grace.  Ibid.;  Arnold  v.  Stock,  supra;  1  Daniel  on  Nego- 
tiable Instruments,  Sec.  614;  1  Parsons  on  Notes  and  Bills, 
390. 

It  would  seem,  therefore,  that  the  last  four  notes,  aggre- 
gating $4,400.35,  payable  twenty-lour  months  after  date, 
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did  not  mature  and  become  payable  until  three  days  after 
the  statutory  limit  of  two  years,  within  which  "the  entire 
debt  or  obligation "  must  mature,  and,  plainly,  within  the 
ruling  of  Silvis  v.  Aultman,  svpra^  the  mortgage  was  there- 
foi*e,  as  to  the  whole  of  the  indebtedness  secured  by  it,  void 
as  to  execution  creditors,  who  had  levied. 

That  the  mortgagee  elected  to,  and  did,  declare  the  whole 
debt  due  (assuming  that  what  he  did  was  sufficient  for  that 
purpose),  under  the  provisions  of  the  mortgage,  does  not 
aid  the  appellant,  so  far  as  this  question  is  concerned. 

The  power  to  declare  the  debt  due  is  found  in  the  mort- 
gage and  not  in  the  notes.  It  yvas  a  power  conferred  in 
order  to  enable  the  mortgagee  to  take  possession  and  make 
his  money  upon  the  happening  of  certain  contingencies  men- 
tioned in  the  mortgage,  irrespective  of  whether  the  contract 
had  matured  by  its  terms,  or  not.  Whereas,  the  maturity 
referred  to  in  the  statute  is  the  maturity  fixed  by  the  terms 
of  the  notes,  or  other  evidences  of  indebtedness  secured  by 
the  mortgage.     Silvis  v.  Aultman,  g^ijrra. 

If,  in  the  pursuance  of  the  exercise  of  that  power,  and  of 
the  right,  thereupon,  to  take  possession  of  the  mortgaged 
chattels  and  sell  the  same,  a  possession,  such  as  the  law  will 
recognize  as  good  against  third  persons,  had  been  taken  of 
the  mortgaged  property,  and  retained  by  the  mortgagee,  a 
different  question  would  have  been  raised,  notwithstanding 
the  fact  that  the  mortgage  was  invalid  as  against  execution 
creditors  who  might  levy  without  notice  of  such  possession. 

Referring  back  to  the  brief  statement  of  the  facts  as  to 
what  was  done  by  appellant  in  the  way  of  taking  possession 
of  the  mortgaged  premises,  after  the  indebtedness  secured 
by  the  mortgage  had  been  declared  due,  w^e  fail  to  find  suf- 
ficient to  amount  to  such  evidences  of  possession  as  the  law 
requires.     * 

There  was  no  obvious  change  in  the  possession,  by  Moore, 
as  custodian,  from  what  had  previously  existed,  in  Moore  tis 
secretary. 

Secret  assignments  will  not  take  the  place  of  open  and 
visible  indications  from  which  other  persons  may  observe  a 
change  of  possession. 
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And,  as  already  said,  the  arrangement  was  intended  to  be 
a  secret  transfer  only,  and  it  can  not  be  sustained  without  a 
clear  departure  from  the  IsbW  long  since  laid  down,  and  fre- 
quently reiterated,  in  this  State.  Thornton  v.  Davenport,  J 
Scam.  296;  Mumford  v.  Canty,  50  111.  370;  Reese  v.  Mitch 
ell,  41  111.  365;  Ticknor  v.  McCleUand,  84  111.  471;  GiUetU) 
V.  Stoddart,  30  111.  App.  231. 

The  judgment  of  the  Circuit  Court  will  be  affirmed. 


SI     S.'» 


Kaegebein  y.  Higgle  and  Friedrich. 

18451 

1.  Chancery  Practice— Oiycc^ion*  to  Master* s  Report. — Where  no 

objection  to  the  master's  report  are  filed  with  him,  the  question  of  its 
being  sustained  by  the  evidence  is  not  proj^rly  presented. 

2.  Chancery  Practice— iV6  Replication  Filed. — Where  a  cause  is 
heard  upon  the  bill  and  a  verified  answer,  an  answer  under  oath 
not  having  been  waived,  and  no  replication  having  been  filed,  the  an- 
swer will  be  taken  as  true,  and  no  evidence  can  be  received  unless  it  be 
matter  of  record  to  which  the  answer  refers. 

8.  Chancery  Practice— T^an-er  of  the  Right  to  Have  the  Cause 
Heard  upon  Bill  and  Ansu?er. — Where  a  defendant  to  a  cross-bill  does 
not,  in  the  absence  of  a  replication  to  his  answer,  move  to  have  the  cause 
arising  under  the  cross-bill  set  down  for  hearing  upon  the  biU  and  an- 
swer, but  allows  the  cause  to  be  referred  to  a  master,  tuid  produces  evi- 
dence which  is  embodied  in  the  madtet-'s  report,  he  waives  his  right  to 
object  that  the  cause  was  not  heard  upon  bill  and  answer. 

i4.  Courts  OP  Equity — Will  Retain  Jurisdiction,— A  court  of  equity 
having  obtained  jurisdiction  of  a  subject-matter,  will  proceed  to  do  com- 
plete justice  between  the  parties  in  r^pect  to  such  matter,  although  in 
its  progress  it  may  adjudicate  upon  a  matter  which  is  cognizable  at 
law. 

5.  Real  Estate — Trial  of  Title  in  j&gi/ify.— Ordinarily  title  to  land 
is  tried  in  the  action  of  ejectment;  but  when  the  title  to  land  comes 
imder  equitable  cognizance,  the  court  having  found  in  whom  the  title 
and  right  of  possession  is,  may,  under  proper  pleadings,  proceed  to  do 
complete  justice  by  delivering  the  possession  of  tlie  premises  to  the 
party  entitled  to  it. 

Memorandum. — Chancery.  ^  Appeal  from  the  Circuit  Court  of  Cook 
Cx)unty;  the  Hon.  Murray  F.  Tuley,  Judge,  presiding.  Heard  in  this 
court  at  the  October  term,  1898,  and  affirmed.  Opinion  filed  November 
27, 1893. 
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The  statement  of  facts  is  contained  in  the  opinion  of  the 
court. 

W.  C.  HoYEB,  attorney  for  the  appellant;  Allan  C.  Story, 
of  counsel, 

E.  A.  Sherburne,  attorney  for  appellees. 

Mr.  Justice  Waterman  delivered  the  opmfoN  of  the 
Court. 

Appellant  filed  in  the  Circuit  Court,  a  bill  against  appellees 
to  enforce  an  alleged  parol  agreement  for  a  lease  for  one 
year  of  about  twelve  acres  of  land.  The  bill  contained  a 
prayer  for  an  injunction  restraining  the  landlord  and  one 
Friedrichs,  to  whom  the  premises  Avere  leased,  on  February 
24,  1893,  from  hindering  and  interfering  with  complainant's 
possession  and  his  crops,  then  being  cultivated  and  growing 
upon  the  demised  premises.  An  answer  to  the  bill  was 
filed  and  thereafter  a  cross-bill  by  one  of  the  defendants, 
alleging  that  he  had  made  preparations  for  cultivating  the 
said  premises,  and  had  been  interrupted  therein  by  acts  of 
appellant  and  sustained  damage  in  consequence  thereof. 
Appellee  therefore,  in  said  cross-bill,  asked  that  appellant  be 
enjoined  from  going  upon  or  occupying  the  said  premises, 
and  from  interfering  with  appellee's  possession  of  the  same, 
and  from  exercising  any  rights  or  control  over  the  same, 
and  for  other  and  further  relief. 

The  cause,  bill  and  cross-bill,  was  referred  to  a  master 
to  take  testimony  and  report  his  conclusions. 

He  reported  that  the  allegations  of  the  original  bill  were 
not  proven,  but  that  those  of  the  answer  thereto  were  proven, 
and  also  recommended  that  the  relief  prayed  for  in  the  cross- 
bill be  granted. , 

Exceptions  to  the  master's  report  were  filed  in  court,  but 
no  objections  thereto  were  filed  with  the  master. 

The  cause  coming  on  to  be  heard,  the  court  overruled  the 
exceptions  to  the  master's  report,  dismissed  the  original 
bill,  and  upon  the  cross-bill  enjoined  the  defendant  thereto, 
the  complainant  in  the  original  bill,  from  going  upon  or  in 
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any  way  interfering  with  appellee  iu  his  possession,  occu- 
pancy and  enjoyment  of  said  premises,  and  from  disturbing 
the  crops,  etc.,  thereon. 

From  this  decree  the  complainant  in  the  original  bill 
prosecutes  this  appeal. 

It  is  urged  that  the  report  and  conclusions  of  the  master 
were  unwarranted  by  the  evidence  taken  before  him,  and 
should  have  been  overruled  by  the  court.  No  objections  to 
the  master's  report  having  been  filed  with  him,  the  question 
of  its  being  sustained  by  the  evidence  was  not  presented. 
Prince  v.  Cutler,  69  111.  267,  271. 

It  is  insisted  that  no  replication  to  the  answer  to  the  cross- 
bill having  been  filed,  the  answer  thereto  must  be  taken  as 
true.  Where  a  cause  is  heard  upon  bill  and  a  verified 
answer,  answer  under  oath  not  having  been  waived,  no 
replication  having  been  filed,  the  answer  is  taken  as  true,  and 
no  evidence  can  be  received  unless  it  be  matter  of  record  to 
which  the  answer  refers.  Sec.  29,  Chap.  22,  E.  S.;  Cham- 
bers V.  Kowe,  39  111.  171. 

In  the  present  case  the  cross-bill  was  not  heard  upon  the 
bill  and  answer  therein.  The  defendant  to  the  cross-bill, 
appellant,  did  not,  in  the  absence  of  a  replication  thereto, 
move,  as  he  might  have  done  if  he  had  answered  the  cross- 
bill, to  have  the  cause  arising  under  the  cross^biU  set  down 
for  hearing  upon  the  bill  and  answer;  instead  of-  this,  he 
allowed  the  cause  to  be  referred  to  a  master,  and  himself 
went  on  and  produced  evidence  which  Avas  embodied  in  the 
master's  report.  It  is  now  too  late  for  him  to  object  that 
the  cause  was  not  heard  upon  bill  and  answer.  Marple  et 
al.  V.  Scott  et  al,  41  111.  50;  Durham  v.  Mulkey,  59  111.  91; 
Jones  V.  Neely,  72  111.  449;  Webb  v.  The  Alton,  Marine  and 
Fire  Ins.  Co.,  5  Gil.  223. 

We  have  discussed  this  matter  as  if  an  answer  to  the  cross- 
bill had  been  filed,  because  appellant  in  his  brief  says  that 
the  original  bill  was  by  consent  of  the  parties  treated  as  an 
answer  to  the  cross-bill.  No  such  consent  is  shown  in  the 
record,  although  without  such  answer  being  filed,  the  decree 
contains  the  recital  that  the  cause  came  on  to  be  heard  "  on 
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the  original  bill  and  the  answer  of  the  defendant  thereto    * 

*  *    and  the  cross-bill    *    *    *    and  the  answer    *    * 

*  thereto,  and  upon  evidence  taken,"  etc. 

Appellant  having  brought  appellee'  into  court  in  respect  to 
matters  and  things  germane  to  the  subject  of  the  cross-bill, 
the  allegations  of  the  cross-bill  became  a  proper  subject  for 
the  consideration  and  judgment  of  the  court,  and  its  decree 
thereon,  being  in  pursuance  of  and  an  adjudication  upon 
things  allied  and  relevant  to  the  matter  of  the  original  bill, 
and  also  in  pursuance  of  the  prayer  of  the  cross-bill,  was 
within  the  proper  province  of  a  court  of  equity  in  such 
cas^. 

A  court  of  equity  having  obtained  jurisdiction  of  a  sub- 
ject-matter will  go  on  to  do  complete  justice  between  the 
parties  in  respect  to  such  matter,  although  in  its  progress  it 
may  decree  on  a  matter  that  Avas  cognizable  at  law.  Cath- 
cart  V.  Eobinson,  5  Peters,  264,  278;  Aldrich  v.  Sharp,  3 
Scam.  264;  Lloyd  v.  Karnes,  45  111.  62-71;  Sale  et  al.  v. 
McLean,  29  Arkan.  612,  619;  Cockrell  v.  Warner  et  ux.,  14 
Arkan.  346.      . 

Courts  of  equity  delight  to  do  complete  justice  and  not  by 
halves. 

Our  attention  has  been  called  to  what  was  said  by  the 
Supreme  Court  of  this  State  in  Wangelin  et  al.  v.  Goe,  50 
111.  459.  In  that  case  the  complainant  having  been  violently 
put  out  of  possession  of  premises,  sought  the  aid  of  a  court 
of  equity  to  restore  to  him  the  possession  he  had  lost.  The 
court  held  that  he  must  resort  to  his  action  at  law,  and  that 
a  court  of  equity  could  not,  by  enjoining  the  trespassers  from 
acting  upon  a  possession  they  already  had,  give  to  the  com- 
plainant relief  which  the  law  courts  were  able  to  afford. 

That  was  a  case  upon  an  original  bill,  the  court  having 
no  jurisdiction  of  the  subject-matter,  except  that  given  by 
such  bill.  In  the  present  cause,  appellant  himself  brought 
into  court  the  subject-matter  of  the  decree  rendered;  he 
called  upon  a  court  of  equity  to  give  him  relief  by  affirming 
a  lease  he  claimed  to  have,  and  by  enjoining  appellee  from 
disturbing  a  possession  he  insisted  that  he  was  entitled  to. 
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Having  thus  obtained  jurisdiction  of  the  subject-matter, 
it  was  proper  for  the  court  to  go  on  and  afford  to  the  com- 
plainant in  the  cross-bill,  equitable  relief  in  pursuance  of  the 
allegations  and  prayer  of  the  cross-bill,  such  relief  being 
germane  to  the  matter  of  the  original  bill. 

In  Lloyd  v.  Karnes,  Bnpra^  under  a  cross-bill  filed  by  a 
defendant  to  a  foreclosure  suit,  the  court  awarded  to  the 
complainant  in  the  cross-bill  a  decree  requiring  the  mort- 
gagor, complainant  in  the  original  bill,  to  surrender  posses- 
sion to  the  mortgagee,  saying  it  was  "  but  right  a  decree 
should  pass  requiring  the  surrender  of  the  possession  to  him 
without  the  expense  and  delay  of  an  ejectment." 

Onlinarily,  title  to  land  is  tried  in  the  action  of  ejectment; 
but  when  the  title  to  land  comes  under  equitable  cognizance, 
the  court  having  found  in  whom  the  title  and  right  of  pos- 
session is,  may,  under  proper  pleadings,  go  on  and  do  com- 
plete justice  by  turning  over  the  possession  of  the  premises 
to  the  party  it  has  found  entitled  to  such  possession.  Ker, 
shaw  V.  Thompson  et  al.,  4  Johnson's  Ch.  610. 

The  decree  of  the  Circuit  Court  is  affirmed. 


Oager  t.  Dobson. 

1.  iNSTRtTCTlONB— JVbt  to  be  Misleading,  -An  instniction  which  tells 
the  jury  that  they  must  find  that  there  is  a  certain  amount  due  from  the 
dt'fendant  to  the  plaintiff,  and  that  they  must  not  guess  at  the  same,  is 
misleading. 

Memorandttm. — ^Assumpsit.  Originally  commenced  in  justice's  court. 
Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon.  Frank 
IUkeR)  Judge,  presiding.  Heard  in  that  court  at  the  October  term,  1893, 
and  affirmed.    Opinion  filed  February  1,  1894. 

The  statement  of  facts  is  contained  in  the  opinion  of  the 
court. 

James  A.  Peterson,  attorney  for  appellant. 

Ullmann  &  Hacker,  attorneys  for  appellee. 
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Me.  Justice  Waterman  delivered  the  opinion  of  the 
Court. 

This  action,  originally  brought  before  a  justice  of  the 
peace,  has  been  successfully  prosecuted  by  appellee  in  two 
courts.    It  is  for  wages  claimed  to  be  due. 

Appellant  was  unfortunately,  if  he  has  any  defense,  absent 
when  the  case  was  last  tried,  and  the  testimony  of  appellee 
made  a  clear  case,  warranting  the  judgment  of  $142.  Appel- 
lant's counsel  asked  to  have  the  following  instructions 
given: 

First.  "  The  court  instructs  the  jury,  as  a  matter  of  law, 
that  the  jury  must  find  that  there  is  a  certain  amount  due 
to  Dobson  from  Gager,  and  that  they  must  not  guess  at  the 
same." 

Second.  "  The  court  instructs  the  jury,  as  a  matter  of 
law,  that  the  plaintiff  can  not  recover  for  an  account  that  is 
five  years  old  prior  to  the  commencement  of  this  suit,  except 
upon  a  new  promise  made  thereafter.  This  suit  was  com- 
menced April  3,  1891." 

The  court  refused  this  request. 

The  first  of  these  instructions  might  have  greatly  misle<l 
the  jury.  Jurors  have  many  times  to  form  an  opinion  as  to 
amounts  from  contradictory  and  imperfect  evidence.  An 
instruction  that  they  must  be  certain  and  could  not  guess, 
might  have  been  by  them  understood  as  forbidding  them  to 
use  their  judgment  in  reaching  a  conclusion.  Absolute  cer- 
tainty is  seldom  required  in  law  suits. 

There  Tvas  no  evidence  upon  which  the  second  instruction 
could  have  been  based. 

The  judgment  will  be  aflSrmed. 


Chicago  Anderson  Pressed  Brick  Co.  t.  Bembarz. 
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1.    Master  and  Servant— 1Em&  of  the  Employment^An  employe 
aflsumes  the  hazards  of  the  ordinary  perils  of  the  work  in  which  he  is    'j^^  ^^ 
engaged,  provided  he  knew  of  such  dangers,  or  by  the  exercise  of  ordi-  "51      ^^ 
nary  care  might  have  known.    If  the  danger  ifi  one  of  which  the  employe   96    *291 
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has  had  no  reasonable  opportunity  to  learn,  then  it  is  not  a  peril,  the  risk 
of  which  he  assumes. 

2.  Risk  of  the  Employment— ^ppZtca /ion  of  the  Ride.—An  inex- 
perienced employe  was  put  to  work  at  a  clay  crusher  in  a  brick  manufact- 
uring establishment.  It  was  a  dangerous  machine,  and  all  the  instruc- 
tions afi  to  its  use  given  hira  by  the  foreman  ccnsisted  in  telling  him  to 
do  as  a  fellow- workman,  who  had  had  considerable  experience  working 
at  the  crusher,  did.  When  the  machine  clogged  the  experienced  work- 
man cleared  it  out  with  a  short  stick.  The  inexperienced  employe  in 
attempting  to  do  likewise  was  caught  in  the  machine  and  injured.  It 
was  held  that  the  danger  in  working  at  the  machine  was  one  of  which  the 
employe  had  no  reasonable  opportunity  to  inform  himself,  and  was  not 
one  of  the  risks  which  he  assumed. 

8.  Special  Findings— ir/ien  Not  Consistent  with  the  General  Ver- 
dict— In  an  action  to  recover  damages  for  personal  injuries  received  by 
an  inexperienced  employe  put  to  work  at  a  dangerous  machine  by  the 
foreman  of  the  establishment  with  instructions  to  do  as  a  fellow  work- 
man did,  the  jury  in  connection  with  the  general  verdict  made,  among 
others,  the  following  special  findings :  **  Was  the  plaintiff  exercising 
reasonable  care  for  his  own  safety  at  the  time  he  was  injured?  Ye^. 
Could  the  plaintiff,  by  reasonable  attention  or  the  exercise  of  ordinary 
prudence,  have  known  that  it  was  dangerous  to  use  a  stick  in  the  machine 
in  the  manner  testified  to  by  himself?  Yes."  It  tvas  held,  that  the  spe- 
cial findings  were  not  inconsistent  with  the  general  verdict.  The  jury 
may  have  concluded  that  the  plaintiff  was  acting,  when  injured,  in 
accordance  with  the  directions  of  his  foreman,  and  that  if  by  reasonable 
care  he  might  have  known  that  it  was  dangerous,  still  he  was  bound,  at 
the  peril  of  dismissal,  to  obey  orders. 

4.  Damages — $10^000  Not  Excessive.^ An  employe  in  a  brick  manu- 
facturing establishment  was  so  seriously  injured  while  obeying  the  in- 
structions of  the  foreman  in  working  at  a  4angerous  machine  as  to 
necessitate  amputation  of  an  arm.  It  toas  held  that  a  judgment  for 
$10,000  was  not  necessarily  excessive. 

Memorandnm.— Action  for  personal  injuries.  Error  to  the  Superior 
Court  of  Cook  County;  the  Hon.  Theodore  Brent ano,  Judge,  presid- 
ing. Heard  in  this  court  at  the  October  term,  1898,  and  affirmed.  Opin- 
ion filed  December  21, 1893. 

Statement  of  the  Cask. 

In  1889,  the  defendant  in  error  was  in  the  employ  of  the 
Chicago  Anderson  Pressed  Brick  Company.  He  had  been 
at  work  for  the  company  about  five  weeks  shoveling  clay, 
unloading  clay  from  cars  and  boats.  On  the  day  of  the 
injury  he  was  put  to  work  in  the  clay  roomj  his  work  was 
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that  of  shoveling  clay. and  material  for  brick  into  a  wheel- 
barrow; he  was  then  to  wheel  it  to  a  crujjfier,  dump  it  by 
the  side  of  the  crusher,  then  put  the  wheelbarrow  under  the 
crusher  to  receive  the  crushed  material  as  it  passed  through; 
then  he  was  to  shovel  the  material  into  the  crusher,  and  after 
it  was  ground  to  wheel  it  away  to  another  machine,  called 
a  reducer. 

The  crusher  consisted  of  two  rollers,  eighteen  and  five- 
eighths  inches  in  diameter  and  eighteen  inches  wide;  the 
rollers  were  surfaced  with  chilled  cast  iron  teeth,  and  run 
close  together  to  crush  material. 

This  machine  stood  up  from  the  floor  so  that  a  wheelbar- 
row could  be  put  under  to  catch  the  material  as  it  passed 
through.  The  top  of  the  rollers  stood  four  to  four  and  one- 
half  feet  high,  with  a  frame  hopper  around  the  top,  oj)en  on 
the  side  where  the  material  was  shoveled  in,  the  rollers  being 
in  plain  sight  of  the  person  shoveling.  The  machine  was 
run  by  a  belt  and  shafting.  This  machine,  as  well  as  others, 
were  in  operation  in  the  clay  room,  at  the  works  of  appel- 
lant. 

On  the  morning  appellee  was  set  to  work  he  was  taken 
into  the  clay  room,  where  he  had  been  at  work  before,  and 
was  told  by  the  foreman  of  the  clay  room  to  go  to  work;  to 
take  a  wheelbarrow  and  wheel  the  dirt  fnl  put  it  in  the 
crusher,  and  to  put  his  wheelbarrow  underneath  the  crusher, 
and  when  the  wheelbarrow  was  full  to  take  it  to  another 
grinder.  That  morning  the  material  to  be  crushed  was  clay, 
small,  broken  bats,  and  shale. 

Appellee  was  working  with  one  John  Ehode.  The  tw^o 
men  alternated.  Khode  took  a  load  to  the  crusher,  ran  it 
through  and  wheeled  away  the  crushed  material.  Appellee 
followed  with  a  wheelbarrow  and  did  likewise.  Appellee 
w^as  putting  in  his  second  load,  and  was  using  a  stick  to  poke 
down  the  material,  when  the  stick  caught  between  the 
wheels  and  was  drawn  through,  and  his  hand  also  was  caught 
and  drawn  into  the  crusher.  The  wheels  were  revolving 
about  one  revolution  a  second,  fifty-eight  revolutions  a 
minute. 

Vou  LI  8ft 
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As  soon  as  possible  the  crusher  was  stopped  and  appellee's 
ann  was  removed;  his  arm  was  afterward  amputated  above 
the  elbow.  The  case  went  to  trial  before  a  jurj^;  a  verdict 
of  $12,500  was  rendered,  and  afterward  $2,500  was  remitted 
on  suggestion  of  the  court,  and  judgment  rendered  for 
$10,000. 

S.  M.  Millard,  attorney  for  plaintiff  in  error. 
Edmund  Furthmann,  attorney  for  defendant  in  error. 

Mr.  Justice  Waterman  delivered  the  opinion  of  thk 
Court. 

Upon  the  trial  of  the  cause  to  reverse  the  judgment  in 
which  this  writ  of  error  is  prosecuted,  there  was  evi- 
dence tending  to  show  that  the  plaintiff  below,  a  common 
laborer,  upon  the  morning  he  was  injured,  was  for  the  first 
time  put  to  work  at  a  dangerous  machine,  with  the  direction 
to  do  as  his  fellow-workman,  Rhode,  did;  that  Rhode  had 
been  previously  directed  by  appellant's  foreman  to  use  a 
stick  to  push  or  poke  brick  bats  into  the  grasp  of  the  crusher; 
that  on  this  occasion  he  did  so,  and  the  plaintiff  below,  see- 
ing him,  did  likewise,  and  as  a  consequence  was  injured. 

It  is  quite  true  that  this  was,  obviously,  a  dangerous  ma- 
chine, and  that  plaintiif  below,  John  Rembarz,  must  be  held 
to  have  known  that  if  his  fingers  became  caught  between 
its  powerful  teeth,  he  would  be  seriously  injured;  but  there 
is  no  presumption  that  this  common  laborer  had  knowledge 
or  information  sufficient  to  enable  him  to  understand  the 
danger  of  attempting  to  push,  with  a  stick  eight  inches 
long,  brick  bats  or  other  material  into  the  clasp  of  the 
swiftly  revolving  rollers  that  carried  these  teeth.  More- 
over, it  is  asserted  by  him  and  his  companion,  Rhode,  that 
he  was  told  to  do  the  verj^'  thing  by  the  doing  of  which  his 
injury  was  occasioned. 

He  did  not  willfully  thrust  his  fingers  within  the  g^rasp  of 
these  rollers,  nor  did  he  for  any  purpose  of  his  own  bring 
his  hand  into  proximity  with  their  teeth;  what  he  did,  was 
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done  in  an  honest  endeavor  to  serve  his  employer,  and  when 
workino^  in  the  manner  he  was  directed  bv  his  foreman. 

The  accident  happened  as  an  experienced  man  might  well 
have  anticipated;  the  stick  with  which  Rembarz  was  push- 
ing the  bats  into  the  clasp  of  the  rollers  was  caught  by 
them;  his  hand  naturally  followed  the  stick  and  was  caught 
also;  there  is  no  presumption  that  an  entirely  inexperienced 
person  would  have  foreseen  such  danger. 

An  employe  assumes  the  hazards  of  the  ordinary  perils  of 
the  work  in  which  he  is  engaged,  provided  he  knew  of  such 
dangers,  or  by  the  exercise  of  ordinary  care  might  have 
known.  If  the  danger  is  one  of  which  the  employe  has  had 
no  opportunity  to  learn,  then  it  is  not  the  risk  which  he 
assumes.  Wharton  on  Negligence,  Sec.  206;  McCormick 
Machine  Co.  v.  Burandt,  136  111.  170;  Walsh  v.  Peet  Valve 
Co.,  110  Mass.  23. 

In  the  present  case,  a  common  laborer  was  injured  by  this 
machine  within  fifteen  minutes  after  he  began  work  upon 
it.  There  had  been  no  reasonable  time  within  which  he 
could  have  ascertained  the  dangers  attending  what  he  was 
given  to  do,  and  no  explanation  was  given  to  him  of  such 
danger. 

If  he  and  his  companion,  Rhode,  are  to  be  believed,  he 
went  to  work  with  the  simple  instruction  to  do  as  Rhode 
did;  seeing  Rhode  use  a  stick  to  push  the  bats,  he  followed 
such  example. 

The  jury,  in  connection  with  the  general  verdict,  made, 
among  others,  the  following  special  findings : 

Fifth.  AVas  it  an  apparently  dangerous  act  for  one  see- 
ing the  cylinders  or  grinders  in  their  operation,  to  use  a  stick 
with  his  hand  near  the  wheel  or  cylinders  while  they  were 
in  operation  ?    No. 

Sixth.  Was  the  plaintiff  exercising  reasonable  care  for  his 
own  safety  at  the  time  he  was  injured  ?    Yes. 

Seventh.  Could  the  plaintiff,  by  reasonable  attention,  or 
the  exercise  of  ordinary  prudence,  have  known  that  it  was 
dangerous  to  use  a  stick  in  the  machine  in  the  manner  tes- 
tified to  by  himself  ?    Yes. 
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The  sixth  and  seventh  of  these  are  said  to  be  inconsistent 
with  the  general  verdict. 

In  finding  that  it  was  not  apparently  dangerous  to  use  a 
stick  near  the  wheels  of  the  machine,  and  that  the  plaintiff 
could,  by  reasonable  attention,  or  the  exercise  of  common 
prudence,  have  known  that  it  was  dangerous  to  use  a  stick 
as  he  did,  and  that  the  plaintiff  was  exercising  reasonable 
care  for  his  own  safety  at  the  time  he  was  injured,  and  a 
general  verdict  against  the  defendant,  the  jury  may  have 
concluded  that  the  plaintiff  Avas  acting,  when  injured,  in 
accordance  with  the  directions  of  his  foreman,  and  that  if, 
by  reasonable  care,  he  might  have  known  that  it  was  dan- 
gerous, still  he  was  bound,  at  the  peril  of  dismissal,  to  obey 
orders,  and  while  he  might  have  ascertained  that  his  use  of 
the  stick  was  dangerous,  yet  that  he  did  not  have,  in  the 
fifteen  minutes  allowed  to  him,  time  in  which  to  become 
aware  of  the  danger. 

Most  employments  about  powerful  machinery  are  dan- 
gerous, and  may  easily  be  seen  to  be  so;  but  the  danger,  the 
extent  and  nature  of  it,  may  only  be  learned  from  extended 
experience. 

The  jury  did  not  find  that  the  plaintiff  below  could,  by 
reasonable  care,  have  known  the  danger  of  using  a  stick  as 
he  did,  but  merely  that  he  could,  by  such  care,  have  learned 
that  it  was  dangerous. 

The  verdict  was  and  the  judgment  is  for  a  large  sum, 
but  not  so  large  as  to  shock  our  sense  of  remedial  justice. 

-The  judgment  is  the  act  of  the  judge  of  the  court  before 
whom  the  cause  was  tried,  and  there  is  more  than  the  usual 
evidence  of  a  careful  consideration  of  the  sum  for  which 
judgment  should  be  rendered,  as  the  court  below  did  not 
enter  judgment  for  the  entire  amount  of  the  verdict. 

We  do  not  mean  to  be  understood  as  saying  that  if  sitting 
as  the  trial  court,  we  should  have  entered  judgment  for  so 
large  a  sum,  but  we  do  not  feel  warranted  in  interfering 
with  the  conclusions  of  the  trial  court,  and  its  judgment  is 
affirmed. 
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Johnston  r.  Brown. 

• 

1.  Practice — Mere  Irregularities — Time  to  Object — ^Therule  in  cases 
of  a  mere  irregularity  requires  the  party  to  move  at  the  first  opportu- 
nity, or  show  an  excuse  for  not  doing  so. 

2.  Short  Cause  Calendar — Practice— Waiver  of  Irregularities. — 
Irregularities  in  serving  a  notice  to  place  a  cause  on  the  short  cause  calen- 
dar must  be  taken  advantage  of  at  the  earliest  opportunity,  unless  an 
excuse  for  not  doing  so  can  be  shown. 

3.  Attorneys  at  Law — Retainer. — ^An  express  and  formal  retainer 
is  not  necessary.  The  contract  of  retainer  may  be  made  like  any  other 
contract  expressed  or  implied. 

Memorandnm. — Forcible  detainer.  Appeal  from  the  County  Court  of 
Cook  County;  the  Hon.  C.  H.  Donnelly,  Judge,  presiding.  Heard  in 
this  court  at  the  October  term,  1898,  and  affirmed.  Opinion  filed  Janu- 
ary 11,  1894. 

The  statement  of  facts  is  contained  in  the  opinion  of  the 
court. 

Appellant's  Brief,  Geo.  G.  Bellows,  Attorney. 

Notice  must  be  served  on  defendant  or  his  attorney.  One 
who  appears  as  attorney  in  the  court  below,  is  not  the  attor- 
ney in  the  upper  court  to  which  cause  may  be  taken,  until 
he  is  retained  as  such,  and  paid  his  retainer.  De  Wolf  v. 
Strader  et  al.,  26  111.  23;  Covill  v.  Phy,  U  111.  37. 

Appellee's  Brief,  Ea^stman  &  Sohumachee,  Attorneys. 

,By  appearing  and  pleading  or  by  offering  evidence  in  the 
trial,  a  defendant  waives  all  defects  in  service  of  process 
or  want  of  process.  Filkins  v.  Byrne,  72  111.  101;  Fondillie 
V.  Monroe,  14  111.  126. 

Mr.  Presiding  Justice  Shepard  delivered  the  opinion 
OF  THE  Court. 

The  appellant,  in  his  brief,  states  the  facts  of  this  cause, 
as  follows : 

'*  This  was  an  action  in  forcible  detainer,  brought  by  ap- 
pellee against  appellant,  in  a  justice  court,  for  possession  of 
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premises  361  N.  Clark  street,  Chicago,  on  the  ground  tliat 
api^ellant's  lease  had  expired;  and  that  was  the  sole  ground. 
Judgment  was  rendered  in  favor  of  appellee,  for  possession, 
from  which  judgment  an  appeal  was  taken  to  the  County 
Court,  Cook  County,  Illinois,  on  the  first  day  of  June,  1893, . 
•and  before  the  filing  of  the  transcript  in  the  County  Court 
of  the  proceedings  before  the  justice,  which  filing  was  on 
June  2,  1893,  a  notice  was  served  on  the  attorney  who  ap- 
peared in  the  justice  court,  of  the  placing  of  said  cause  on 
short  cause  calendar.  Said  attorney  refusing  to  accept  no- 
tice, it  was  left. 

At  the  time  of  leaving  such  notice,  said  attorney  had  not 
been  retained  to  appear  in  the  County  Court;  nor  was  any 
notice  served  on  appellant;  nor  had  transcript  been  filed. 
After  service  of  such  notice,  motion  was  filed,  based  on  said 
affidavits,  to  strike  cause  from  the  short  cause  calendar. 
Motion  was  heard  on  the  day  cause  was  heard,  and  refused; 
to  which  exception  was  taken;  court  saying  that  the  attor- 
ney had  appeared  after  June  2,  1893,  several  times  in  rela- 
tion to  justification  of  sureties. 

Cause  called.  Jury  impaneled.  Ap])ellant  renews  his 
motion  on  grounds  before  mentioned,  which  was  refused. 
Exception  taken  and  appellant  forced  to  trial."  And  then 
states  his  contentions,  as  follows : 

"  It  is  contended  that  the  action  of  the  court  was  irregu- 
lar; first,  because  the  transcript  was  not  filed  June  1,  lb93, 
at  the  time  of  leaving  notice,  and  not  until  June  2,  1893; 
and  that  proceedings  could  not  be  taken  until  the  filing  of 
such  transcript;  that  notice  was  premature;  affidavit  and 
notice  being  tiled,  with  clerk,  on  June  2,  1893,"  and  notice 
stating  that  "  On  the  second  day  of  June,  1893,  affidavit,  of 
which  foregoing  is  a  copy,  was  duly  filed,"  etc. 

AVhatever  irregularity  there  was  in  serving  the  notice  to 
place  the  appeal  on  the  short  cause  calendar  before  the 
transcript  was  filed,  was  one  that  should  have  been  taken 
advantage  of  at  the  earliest  opportunity,  unless  an  excuse 
for  not  doing  so  could  be  shown. 

The  notice  was  served  June  1st,  and  the  transcript  was 
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filed  June  2d.  The  motion  to  strike  the  cause  from  the 
sliort  cause  calendar  was  riot  filed  until  July  17th  follow- 
ing, which  was  the  same  day  the  cause  was  reached  for  trial 
in  th.e  County  Court.  This,  we  think,  was  too  long  a  delay. 
Although  the  attorney  who  was  served  with  the  notice  was 
not  "  retained,''  as  he  says,  to  follow  the  cause  during  its 
pendency  on  appeal  in  the  County  Court,  until  June  Bd, 
both  he  and  his  client,  the  appellant,  were  frequently 
brought  into  court  in  relation  to  the  justification  of  sureties 
on  the  appeal  bond,  during  the  month  of  June,  and  it  was 
the  duty  of  one  or  both  of  them  to  raise  the  pbint  of  irregu- 
larity with  promptness,  and  not  wait  six  weeks,  and  until 
the  time  the  cause  was  called  for  trial. 

Here  the  attorney  who  was  served  with  the  notice  on 
June  1st,  was  the  same  attorney  who  tried  the  case  for 
appellant  before  the  justice  of  the  peace,  and  saw  to  the 
giving  of  the  appeal  bond  in  that  court,  and  Avas  technically 
"  retained  "  on  June  3d  to  follow  the  appeal  to  the  CountA'^ 
Court.  He  had  actual  knowledge  that  the  notice  was  served 
upon  him,  whether  the  appellant  was  bound  by  it  or  not, 
for  he  refused  to  accept  service,  and  the  notice  was  left  Avith 
him,  and  he  indorsed  on  it  the  date  of  its  being  left. 

Presumptively,  also,  the  appellant  knew  of  the  notice,  for 
he  made  an  affidavit  that  he  had  not "  retained  "  the  attorney 
until  after  June  2d,  as  a  reason  why  he  should  not  be  bound 
by  the  notice  served  June  1st,  but  he  did  not  deny  that  he 
knew  the  notice  had  been  left  with  the  attorney. 

It  was  said  in  Treftz  v.  Stahl,  46  111.  App!!  402,  ."  With 
such  knowledge  and  reason  to  believe,  if  the  attorney  of  the 
appellant  laid  by,  and  suffered  the  case  to  go  upon  the  short 
cause  calendar  without  objection,  the  irregularity  of  the 
service  wtis  waived;"  and  it  was  quoted  from  Lawrence  v. 
Jones,  15  Abb.  Pr.  Rep.  110,  as  follows: 

"  The  rule  in  cases  of  mere  irregularity  requires  the  party  to 
move  at  the  first  opportunity,  or  show  an  excuse  for  not 
doing  so." 

The  affidavits  filed  in  support  of  the  motion  to  strike  the 
cause  from  the  short  cause  calendar  establish,  simpl}',  the 
fact  that  the  attorney,  with  whom  the  notice  was  left,  vrus 
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not  '•  retained ''  by  ap))ellant  to  follow  the  appeal  through 
tlie  Countv  Court,  until  two  davs  after  the  notir^e  had  been 
so  left;  and  from  the  context  it  is  plain  that  by  not  being 
*'  retained ''  was  meant  that  no  money  as  a  retainer  had  been, 
on  June  1st,  paid  to  the  attorney. 

Neither  the  attorney  nor  the  appellant,  in  their  a&davits, 
say  an3'thing  alx>ut  the  employment  or  expectation  of 
employment  of  the  attorney  by  the  appellant  in  the  further 
defense  of  the  suit,  and  the  weight  of  the  argument  of 
appellant's  counsel  (who  is  the  same  attorney)  is  that  an 
express  technical "  retainer  "  was  necessary.  An  express  and 
formal  retainer  was  not  necessary. 

"  The  contract  of  retainer  may  be  made  like  any  other. 
It  may  be  express  or  implied."  Cooper  v.  Hamilton,  52  111. 
119. 

It  is  not  necessary  to  decide  that  there  was  an  implied 
relationship  of  attorney  and  client  existing  in  this  case 
l>etween  the  appellant  and  the  attorney  at  the  time  the 
notice  in  this  cause  was  seryed  on  the  attorney,  although 
the  inferences  that  such  a  relationship  did  exist  are 
strong. 

It  is  enough  to  hold,  as  we  do,  that  the  irregularity  in  the 
service  of  the  notice,  if  it  was  irregular  in  fact,  should  have 
been  taken  advantage  of  at  an  earlier  day  than  that  on  which 
the  cause  was  reached  for  trial  and  tried. 

On  the  trial,  the  evidence  that  was  heard,  although  in 
some  respects  conflicting,  fully  justified  the  court  in  direct- 
ing tl^e  jury  to  find  the  defendant  guilty,  and  the  judgment 
thereupon  entered  will  therefore  be  affirmed. 


51    fifiS 

!^i4«      Louisville,  N.  A.  &  C.  By.  Co.  v.  Jennie  E.  Carson, 

Executrix,  et  al. 

1.  Contracts— Director  of  a  Corporation,  with  Him  self. — Although 
a  contract  made  by  an  officer  for  the  corporation  he  represents,  with 
liimself ,  will  be  strictly  scrutinized  by  the  courts,  and  will  be  set  aside 
at  the  suit  of  the  corporation,  in  the  absence  of  rati£Lcation»  it  is  not  ab- 
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Bolutely  void,  where,  in  the  making  of  it,  the  corporation  is  represented 
by  other  authorized  agents. 

2.  Contracts— -Btj^it'eew  Corporations  and  its  Officers. — There  is  no 
necessary  impropriety  in  a  contract  between  a  director  and  the  corpora- 
tion, if  the  latter  is  represented  by  other  agents.  On  the  contrary,  such 
contracts  are,  in  many  instances,  the  natural  result  of  circumstances, 
and  are  justified  by  the  approved  usages  of  business  men. 

3.  Contracts — Agent  of  Corporation  Representing  it  in  Making  a 
Contract  vrith  Himself, — An  agent  may  represent  a  corporation  in  mak- 
ing a  contract  with  himself  personally,  provided  he  act  under  immediate 
instructions  from  some  other  superior  agent,  or  from  the  board  of  di^ 
rectors. 

4.  Lease — By  an  Officer  of  a  Corporation  icith  Himself. — The  mere 
fact  that  a  lease  was  executed  by  an  officer  of  a  corporation,  with  liim- 
self,  does  not  avoid  it  ab  initio.  If  the  corporation,  acting  under  differ- 
ent formalities  and  through  other  agents,  could  have  made  the  lease  a 
valid  one,  there  is  no  reason  for  treating  it  as  absolutely  invalid. 

5.  Ratification — Void  and  Voidable  Contracts. — A  contract  which 
is  voidable  only  is  the  subject  of  ratification,  but  a  contract  which  is  abso- 
lutely void  can  not  be  rendered  valid  by  ratification. 

6.  Ratification — By  Corporations  Need  Not  be  in  Writing. — A  cor- 
poration, like  an  individual,  may  be  bound  by  a  ratification  evidenced 
by  its  acts,  and  such  ratification  need  not  be  in  writing,  even  though  it 
be  of  an  act  done  without  authority. 

7.  Pleading — Non-Assumpsit  Verified. — Under  Sec.  84,  Chap.  110, 
R  S.,  entitled  **  Practice,"  which  provides  that  no  person  shall  be  per- 
mitted to  deny,  on  trial,  the  execution  of  any  instrument  in  writing, 
whether  sealed  or  not,  upon  which  an  action  may  have  been  brought, 
unless  the  person  so  denying  the  same  shall,  if  defendant,  verify  his  plea 
by  affidavit,  the  mode  of  pleading  is  not  changed,  but  the  rules  of  evi- 
dence only. 

8.  Pleading — Non  Est  Factum  and  Non-Assumpsit  at  Common  Laic. 
— Notwithstanding  the  statute  requiring  pleas  to  be  verified,  the  plea  of 
non  est  factum  and  non-assumpsit  may  be  pleaded  as  formerly.  Under 
these  pleas  the  defendant  may  still  insist  on  any  legal  defense  that  he 
could  have  done  at  common  law,  except  denying  or  disproving  the  exe- 
cution of  the  instrument  declared  on. 

Memorandnm. — Action  for  rent.  Appeal  from  the  Circuit  Court  of 
Cook  Coimty;  the  Hon.  Richard  S.  Tuthill,  Judge,  presiding.  Declara- 
tion for  rent,  with  copy  of  the  lease  sued  on.  Plea,  general  issue,  not 
verified.  Special  plea,  that  at  the  time  of  the  making  of  the  supposed 
lease,  to  wit,  the  25th  day  of  April,  1887,  the  said  John  B.  Carson,  one  of 
the  plaintiffs  herein,  was  the  vice-president  and  general  manager  of  this 
defendant,  and  this  defendant  avers  that  said  lease  in  said  declaration 
mentioned,  was  signed  on  behalf  of  this  defendant  by  the  said  John  B. 
Carson,  as  vice-president  and  general  manager  thereof ,  as  aforesaid,  with- 
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out  the  knowledge  and  consent  or  approval  of  the  board  of  directors  of 
this  defendant,  and  the  8i.^ing  and  execution  of  wluch  lease  on  behalf 
of  this  lessee,  by  the  said  John  B.  Carson,  unto  and  for  the  benefit  of 
himself  and  the  otlier  plaintiff  herein,  was  unlawful  and  void,  and 
against  public  policy;  that  after  the  signing  of  said  lease  as  aforesaid,  tliis 
defendant,  on,  to  wit,  the  first  day  of  May,  1890,  vacated  and  removed 
from  said  premises,  and  delivered  up  the  {xissession  of  the  same  to  said 
plaintiffs,  which  possession  they  ever  since  and  do  now  hold,  and  this  the 
defendant  is  ready  to  verify,  etc.  Special  replication,  in  which  the  aver- 
ment in  the  plea  that  John  B.  Carson,  one  of  the  lessors,  was  the  vice- 
])re8ident  and  general  manager  of  the  lessee,  and  as  such  official  executed 
Sctid  lease  on  behalf  of  the  lessee,  railroad  company,  is  confessed,  which 
confession  is  followed  by  matters  of  avoidance,  to  wit:  that  the  lease  was 
BO  executed  by  Carson  as  such  landlord,  for  and  on  behalf  of  himself,  and 
as  such  official  for  and  on  behalf  of  his  lessee,  with  the  knowledge  and 
consent  of  the  board,  and  that  such  execution  was  not  unlawful  or  void 
against  public  policy,  and  that  the  same  was  duly  ratified  and  confirmed 
by  the  board;  also  an  averment  denying  tlie  delivery  of  possession 
May  1,  1890,  by  defendant  to  its  lessors,  as  alleged  in  said  special  plea. 
Jury  waived  and  trial  by  the  court.  Finding  in  favor  of  plaintiffs  and 
judgment  thereon  in  the  sum  of  $6,693.74.  Defendant  appeals.  Heard 
in  this  court  at  the  October  term,  1893,  and  affirmed.  Opinion  filed  Feb- 
ruary 1,  1894. 

Statement  of  the  Case. 

This  suit  was  brought  to  recover  certain  rentals  alleged 
to  be  due  from  the  railway  comjmny.  The  lease  was  for  a 
terra  of  five  years  from  May  1,  1887,  at  a  total  rental  of 
$35,000,  to  be  paid  in  monthly  installments  of  $583.33. 
Possession  was  taken  under  the  lease  and  rentals  paid  thereon 
up  to  and  including  the  month  of  April,  1890.  John  B.  Car- 
son, who  executed  the  lease  with  Andrew  J.  Coojier,  as  own- 
ers and  landlords,  is  the  same  Johu  B.  Carson  who  negoti- 
ated and  executed  the  lease  for  and  on  and  behalf  of  the 
railway  company  as  its  vice-president  and  general  manager, 
and  was  at  the  same  time  one  of  its  directors.  May  1, 1890, 
the  railway  company  vacated  the  premises.  The  rent  was 
paid  up  to  the  date  of  such  vacation.  Carson  was  a  director 
of  appellant  in  April,  1887,  and  at  the  time  he  executed  the 
lease.  The  board  of  directors  of  that  date  consisted  of  Astor, 
Kennedy,  Sloan,  Rolston,  Cook,  Curamings,  Roosevelt, 
Dowd,  Root,  Smith,  Hitt,  Carson  and  Fetter.     Fetter  lived 
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in  Louisville,  Cummings  and  Carson  in  Chicago,  and  the 
others  in  New  York.  The  membersliip  of  this  board  was 
continued  as  above  given  from  year  to  year  until  1890,  Avith 
this  single  exception :  in  1888  King  was  elected  in  place  of 
Cummings.  In  1887  the  executive  committee  consisted  of 
Astor,  Kennedy,  Sloan,  Rolston,  Ilitt  and  Dowd,  and  the 
membership  of  this  committee  continued  without  change  to 
March,  1890. 

Appellant's  Brief,  G.  W.  &  J.  T.  Kretzinger,  Attorneys. 

Appellant  contended  that  an  executive  officer  of  a  cor- 
poration can  negotiate  and  execute  a  written  contract  on 
behalf  of  his  corporation,  as  its  executive  officer,  with  himself, 
wherein  and  whereby  he  becomes  the  sole  party  to  negotiate 
the  terms  and  consummate  and  execute  the  contract.  In 
such  a  case  his  personal  interests  on  the  one  side,  and  his 
official  duty  —  his  duty  as  agent  to  his  principal  and  trustee 
to  his  cestui  que  trusty  would  be  hopelessly  hostile  and  irrec- 
oncilably antagonistic.  Therefore  the  law  unequivocally 
and  without  a  single  exception  or  yieldinc:  condition  pro- 
hibits such  personal  interest  and  official  duty  from  negotia- 
ting with  each  other,  even  were  it  possible  for  one  individual 
to  make  a  contract  with  himself  as  agent  and  principal, 
which  is  impossible.  Citing  the  following  authorities : 
President,  etc..  City  of  San  Diego  v.  Ry.  Co.,  44  Cal.  160; 
Dobson  V.  Racey,  3  Sandf.  Ch.  62;  Pickett  v.  School  Dis- 
trict, 25  Wis.  552;  Cumberland  Coal  Co.  v.  Sherman,  30 
Barb.  553;  Port  et  al,  v.  Russell,  36  Ind.  64;  Whichcote  v. 
Lawrence,  3  Ves.  740;  Aberdeen  Ry.  Co.  v.  Blakie,  1  Macq. 
Ap.  Cas.  461;  Michaud  v.  Girod,  4  IIow.  (U.  S.)  503;  Coal  & 
Iron  Co.  V.  Sherman,  30  Barb.  553;  Hoffman  Steam  Coal  Co. 
V.  Cumberland  Coal  &  Iron  Co.  16  Md.  456;  Railway  Co.  v. 
Poor,  59  Me.  277;  Butts  v.  Wood,  38  Barb.  188;  York  & 
Midland  Ry.  Co.  v.  Hudson,  19  Eng.  L.  &  Eq.  365;  Scott  v. 
Depeyster,  1  Edw.  Ch.  513;  Verplanck  v.  Mercantile  In- 
surance Co.,  1  Edw.  Ch.  85;  Hardner  v.  Butler,  30  N.  J.  702; 
Davis  V.  Ry.  Co.,  55  Cal.  359;  Andrews  v,  Pratt,  44  Cal. 
309;  AYilber  v.  Lynde,  49  Cal.  290;  Field  on  Corp.,  Sees.  174 
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and  175;  Copeland  v.  Manufacturing  Co.,  54  X.  Y.  Sup.  C't. 
Rep.  235;  Thomas,  Trustee,  v.  Ry.  Co.,  1  McCrary,  392; 
Wardell  v.  R.  Co.,  4  Dillon  33;  r/Co.  v.  Poor,  59  Me.  270. 

• 

Appellees'  Brief,  Parker  &  Uiggins,  Attorneys. 

A  lease  made  by  a  corporation,  through  an  officer  thereof 
on  the  one  part,  with  himself  on  the  other  part,  is  not  abso- 
lutely void,  it  is  at  most  voidable.^  1  Morawetz  on  Corp., 
527;  Bundy  v.  Jackson,  24  Fed.  Rep.  628;  Bank  of  Columbia 
V.  Patterson,  Admr.,  7  Cranch,  299;  Proprietor  Canal  Bridge 
V.  Gordon,  18  Mass.  296;  1  Spelling  on  Corp.,  Sec.  197;  U.  S. 
Rolling  Stock  Co.  v.  The  Atlantic  &  Great  Western,  34  Ohio 
St.  450;  Bartell  v.  The  N.  W.  Cement  Co.,  33  N.  W.  Rep. 
327;  Parson  v.  The  Concord  R.  Corp.,  62  N.  II.  537;  The 
Town  of  Scarry  v.  Yarnell,  1  S.  W.  Rep.  319;  2  Pomeroy 
Eq.  Jur.,  Sec.  1077;  Duncomb  v.  Ry.Co.,  84  N.  Y.  190;  Barr 
V.  Ry.  Co.,  125  N.  Y.  275;  Mallory  v.  Mallory  Wheeler  Co., 
23  Atl.  Rep.  708;  Hotel  Co.  v.  Wade,  97  U.  S.  14;  Jessup  v. 
111.  Cent.  Ry.  Co.,  43  Fed.  Rep.  483;  15  Am.  Law  Review, 
917;  Hartz  v.  Brown,  77  111.  226.     - 

That  such  a  lease  is  valid  if  the  officer  be  directed  by  the 
board  of  directors  (or  the  president  of  the  board,  where  the 
president  could  make  the  lease  himself),  to  execute  such  lease 
on  behalf  of  the  corporation,  see  1  Morawetz  on  Corp.,  Sec. 
527;  1  Beach  on  Corp.,  402;  1  Bartell  v.  K  W.  Cement  Co., 
37  Minn.  89;  33  N.  W.  Rep.  327;  Knowles  v.  Duflfy,  40  Hun 
485;  Budd  v.  Walla  Walla  Co.,  2  Wash.  347;  7  Pac.  896;  Santa 
Cruz  Co.  V.  Spreckles,  65  Cal.  193;  Hill  v.  Nesbet,  100  Md. 
341;  Pneumatic  Gas  Co.  v.  Berry,  1 13  U.  S.  322;  Washburn  v. 
Green,  133  U.  S.  30;  Kelsey  v.  National  Bank  of  Crawford 
County,  69  Pa.  St.  426;  1  S^ielling  on  Corp.,  210;  Union 
Mutual  Life  Ins.  Co.  v.  White,  106  111.  68;  Smith  v.  Smith, 
62  111.  493;  Addison  v.  Lewis,  75  Va.  701;  Stratton  v.  Allen, 
16  N.  J.  Eq.  229. 

President  is  presumed  to  have  authority  to  bind  the  cor- 
poration within  the  powers  of  the  charter.  Crowley  v.  Min- 
ing Co.,  55  Cal.  273;  Union  Mutual  Life  Ins.  Co.  v.  AVhite, 
106  111.  68. 
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Same  presumption  as  to  vice-president.  Smith  v.  Smith, 
62  111.  493. 

That  the  lease  made  by  the  corporation  through  John  B. 
Carson,  its  vice-president,  with  himself  and  Andrew  J. 
Cooper,  if  voidable  in  the  first  instance,  was  capable  of  being 
made  valid  by  the  ratification  thereof  by  the  corporation,  see 
Dubuque  F.  College  v.  Dubuque,  LS  la.  555;  17  Am.  & 
Eng.  Ency.  of  Law,  162;  Beach  on  Corp.,  Sec.  195;  Oregon 
Ky.  V.  Oregon  Ry.  &  Nav.  Co.,  28  Fed.  Rep.  505;  Planters' 
Bank  v.  Sharp,  4  Smed.  &  M.  (Miss.)  75;  Greenleaf  v.  Nor- 
folk Southern  Ry.,  91  N.  Ca.  33;  First  Nat.  Bank  v.  Fitch, 
75  Mo.  178;  Kelsey  v.  Nat.  Bank,  69  Pa.  St.  426;  Eureka  v. 
Barley  Co.,  11  Wall.  491;  Gold  Mining  Co.  v.  Nat.  Bank, 
96  U.  S.  644;  Will  v.  Moyer,  5  Rob.  (N.  Y.)  259;  Esp.  C. 
Soc.  V.  Esp.  Church,  1  Pick.  (Mass.)  375;  Pac.  Rolling  Mill 
Co.  V.  Dayton  Ry.,  7  Sawyer,  67;  1  Beach  on  Corp.,  Sec.  194; 
Walworth  Co.  Bank  v.  Farmers  Loan  &  T.  Co.,  16  Wis. 
633. 

That  ratification,  where  the  principal  could  contract  in 
the  first  instance,  is  equivalent  to  original  leasing  through  a 
competent  board  of  directors,  or  other  competent  authority, 
see  Story  on  Agency,  239;  Connett  v.  City  of  Chicago,  114 
111.  233;  Abbot  on  Trial  Ev.  441;  Bishop  on  Contracts,  330; 
Wood  V.  Whelan,  93  111.  153. 

That  ratification  may  be  shown  by  circumstances  and 
acts,  see  Am.  Ins.  Co.  v.  Oakley,  9  Paige  Ch.  496;  N.  Y.  &  A. 
Ry.  V.  Mayor,  etc.,  1  Hilton  587;  17  Am.  &  Eng.  Ency.  of 
Law  164,  note  2;  Howe  v.  Keeler,  27  Conn.  538. 

If  the  benefit  of  the  contract  is  accepted  by  the  corpora- 
tion it  is  bound  thereby.  Kirkland  v.  Merasha  Co.,  68  Wis. 
34;  Paxton  Cattle  Co.  v.  1st  Nat'l  Bank,  21  Neb.  621; 
Holmes  v.  Kansas  City  Board  of  trade,  81  Mo.  137;  Paul- 
ding v.  London  Ry.,  8  Exch.  867;  Beverly  v.  Lincoln  Gas  Co., 
6  Adol.  and  Ellis  829;  Tuscaloosa  &  C.  Co.  v.  Perry,  85  Ala. 
158;  Mellidge  v.  Boston  Ins.  Co.,  5  Cush.  158;  Smith  v.  Mar- 
tin Arc.  Fire  Car  Heater  Co.,  19  N.  Y.  Sup.  285;  W.  Salem 
Land  Co.  v.  M.  T.  Oo.  (Va.),  15  S.  E.  Rep.  524;  McComb 
V.  Barcelona  A.  Assn.,  31  N.  E.  Rep.  613;  Battelle  v.  N.  W. 
Cement  Co.  (Minn.),  33  N.  AV.  Rop.  327. 
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Ratification  may  be  presumed  indirectly  from  acts  of  i*ec- 
ognition,  and  acquiescence  beyond  the  time  during  which 
disaffirmance  should  have  been  made.  Scott  v.  Jackson  M.  E. 
Church,  50  Mich.  52S;  Gold  Mining  Co.  v.  National  Bank,  <i 
Otto  (U.  S.)  640;  Benedict  v.  Maynard,  4  McLean  (U.  S.  C; 

5(;9. 

Silence  and  acquiescence  in,  and  acting  under  the  con 
tract,  estops  the  corjK)ration  to  deny  its  validity.  Zahnski 
V.  Cleveland  Co.,  23  Uow.  (U.  S.)  3S1;  Bissel  v.  Jeflfersonvillej 
24  How.  287;  Co.  v.  Emigrant  Co.,  93  U.  S.  124;  Lincoln  v. 
Davenport,  84  V.  S.  801;  Isham  v.  Buekirgham,  49  K.  Y 
217;  Bocock  v.  Pavey,  8  Ohio  St.  270;  Newbury  Co.  v 
Weare,  27  Ohio  St.  343;  Cassey  v.  (ialli,  94  U.  S.  680;  Goo<l- 
win  V.  Evans,  18  Ohio  St.  150;  Macon  &  B.  Ry.  Co.  v. 
Stops,  85  Ga.  1,  1890  Am.  Digest  743,  Sec.  189;  Cunning- 
ham V.  Massena  Spgs.  &  II.  C.  Ry.  Co.,  63  Hun  (N.  Y.)  439; 
Sherman  E.  T.  Co.  v.  Morris  (Kan.)  23  Pac.  Rep.  569. 

That  the  acts  of  the  corponition  in  taking  possession  of 
the  premises,  and  payment  of  rent  under  the  lease,  and 
other  facts  and  circumstances  proven,  show  full  ratification 
of  the  lease,  see  Story  v.  Furman,  25  N.  Y.  230;  Hoyt  v. 
Thompson,  17  N.  Y.  207;  Alcott  v.  Tioga  Co.,  27  N.  Y.  546; 
Jordan  v.  L.  L  Ry.  Co.,  115  N.  Y.  380;  1  Beach  on  Corp. 
355,  Sec.  257;  Oregon  Ry.  Co.  v.  Ore.  Ry.  &  Nav.  Co.,  28 
Fed.  Rep.  508;  Barr  v.  N.V.,  Lake  Erie  &  W.,  125  N.  Y,  275; 
Ilossao  M.  &  M.  Co.  v.  Donat,  10  Colo.  529;  16  Pac.  Rep. 
151.  Ratification  must  be  of  the  wht)le  contract;  it  can  not 
be  repudiated  so  far  as  it  is  onerous,  and  adopted  as  far  as 
it  is  beneficial.  Beach  on  Corp.,  Vol.  1,  p.  402,  Sec.  242; 
Great  Luxemburg  Ry.  Co.  v.  Magnay,  25  Beavan  536;  Cor- 
nell V.  Clark,  104  N.  Y,  451;  Saltmarsh  v.  Spaulding,  147 
Mass.  224;  17  N.  E.  Rep.  316. 

I 

Mr.  Presiding  Jcstioe  Shepard  delivered  the  opinion 
OF  the  Court. 

'  John  B.  Carson,  Van  H.  Higgins  and  Henry  J.  Furber 
sued  the  appellant  for  rent  due  under  a  certain  lease,  dated 
April  25,  1886,  and  made  by  said  Carson  and  one  Cooper,  to 
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the  appellant,  for  a  term  of  five  years  from  May  first,  18S7, 
of  certain  rooms  in  the  building  known  as  the  Adams  Ex- 
press Building,  in  Chicago,  to  be  occupied  by  appellant  for 
its  general  offices. 

The  lease  Avas  signed  by  the  lessors,  Cooper  and  Carson, 
and  by  the  lessee,  the  appellant,  by  its  corporate  name,  "  by 
John  B.  Carson,  Vice-Prest.  and  Gen'l  Mgr." 

The  interest  of  Cooper,  one  of  the  lessors,  was  subse- 
quently transferred  to  the  appellees,  Higgins  and  Furber,  and 
the  other  lessor,  Carson,  having  died,  his  executors  have 
been  substituted  in  his  place  on  the  record. 

The  said  John  B.  Carson,  one  of  the  lessors,  was  the  same 
person  who  executed  the  lease  on  behalf  of  the  lessee,  the 
appellant,  as  its  vice-president  and  general  manager,  and  he 
was  also,  at  the  time  he  executed  the  lease,  a  director  of  the 
appellant  company. 

Possession  of  the  demised  premises  was  taken  by  the  ap- 
pellant at  about  the  date  of  the  lease  and  retained  for  a 
period  of  three  years,  and  until  May  1, 1890,  when  appellant 
vacated  and  moved  out,  having  paid  rent  up  to  that  date. 

The  cause  was  tried  by  the  court  without  a  jury,  and  judg- 
ment rendered  in  favor  of  the  plaintiffs  for  the  full  amount 
of  rent  claimed  under  the  terms  of  the  lease. 

On  appeal  to  this  court  it  is  contended  that  the  lease  was 
absolutely  void,  and  that  no  recovery  under  it  could  be 
had,  because  John  B.  Carson,  a  director  and  executive  of- 
ficer of  appellant,  made  it  for  the  appellant  with  himself,  as 
owner  of  the  premises. 

Although  such  contracts  will  be  strictly  scrutinized  by 
the  courts,  and  will  be  set  aside  at  the  suit  of  the  corpora- 
tion, in  the  absence  of  ratification  by  acquiescence  or  other- 
wise, they  are  not  absolutely  void,  where,  in  the  making  of 
them,  the  corporation  is  represented  by  other  authorized 
agents. 

There  is  in  this  case  no  pretense  of  unfairness,  unreason- 
ableness or  imposition,  and  there  is  evidence  that  is  not  dis- 
puted, that  in  the  transaction  leading  up  to  the  making  of  the 
lease  the  appellant  was  represented  by  its  other  agents,  its 


5G0  Appellate  Courts  of  Illinois. 

Vof*  51.]  L.,  N.  A.  &  C.  Ry.  Co.  v.  Carson. 

president  and  members  of  its  executive  committee  and 
Fx>ard  of  directors. 

Mr.  Carson  testified  that  the  appellant  removed  its  head- 
quarters to  Chicago  in  1884^,  and  leased  rooms  on  the  fifth 
floor  of  the  Adams  Express  Building  for  such  purposes,  and 
continued  to  occupy  that  floor  until  the  spring  of  1887,  when, 
needing  more  room,  and  after  consultation  with  the  president 
of  the  appellant  company  and  Mr.  Astor,  Mr.  Hitt  and  Mr. 
Ehrhardt,  who  were  directors  of  the  company,  he  was 
instructed  to  finish  and  partition  off  the  ninth  floor,  being 
the  premises  covered  by  the  lease  in  question,  of  the  same 
building,  for  the  uses  of  the  company,  said  ninth  floor  being 
then  in  an  unfinished  condition,  and  that  in  properly  pre- 
paring said  floor,  the  owners  of  the  building  expended  from 
fifteen  to  twenty  thousand  dollars;  that  after  its  completion 
the  same  gentlemen  visited  and  went  over  the  oflSces  and 
approved  of  everything  he  had  done;  that  as  soon  as  the 
premises  were  ready  for  occupancy  the  company  moved 
into  them  and  occupied  the  same  for  three  years  or  a  little 
over,  with  full  knowledge  and  approval  of  every  member  of 
the  board  of  directors. 

At  that  time  Mr.  Dowd,  the  president,  Mr.  Astor,  Mr. 
Hitt,  and  three  other  directors,  comprised  the  executive  com- 
mittee of  the  board  of  directors. 

There  is  no  contradiction  of  the  testimony  of  Mr.  Carson, 
and  it  finds  corroboration  in  the  fact  that  the'  rental  as 
paid  was  charged  on  the  books  of  the  company,  and  that  in 
the  annual  reports  of  the  company  the  location  of  its  offices 
was  named. 

It  is  also  further  corroborated  by  the  testimony  of  Elihu 
Root,  one  of  the  directors  of  the  company,  during  the  period 
named,  who  testified : 

"  I  do  not  remember  whether  the  directors  took  anv  formal 
action  by  way  of  approving  the  lease,  except  that  I  know  it 
was  authorized  by  the  president  and  well  understood  by  the 
members  of  the  board;"  that  he  and  Mr.  Dowd,  the  presi- 
dent, and  quite  a  number  of  the  directors  visited  Chicago  for 
the  purpose  of  examining  the  premises  in  the  latter  part  of 
1886  or  early  in  1887,  and  that  Mr.  Dowd  told  him  of  his  in- 
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tention  to  make  the  lease,  and  that  he  assented  to  it;  that  the 
members  of  the  board  approved  and  consented  to  the  occu- 
pancy of  the  rooms,  and  to  the  payment  of  the  rent  there- 
for,  as  provided  by  the  lease,  and  that  it  was  a  matter  of 
common  notoriety  that  Mr.  John  B.  Carson  was  one  of  the 
owners  of  the  building;  that  the  directors  knew  as  a  matter 
of  fact  of  the  lease  and  of  the  occupation  under  it,  and  that 
he  knew  of  the  intention  to  make  it  before  it  was  made,  and 
knew  ot  the  making  of  it  at  the  time  it  was  made. 

The  truth  of  this  evidence  is  in  no  way  disputed  or  at- 
tacked. It  would  seem,  therefore,  that  the  bargain  itself,  n 
as  distinguished  from  the  written  lease,  was  the  act  not  so 
much  of  Carson  in  his  capacity  as  a  director  and  oiRcer,  as 
of  other  directors  and  officers  of  the  corporation,  and  one 
that  was  plainly  within  their  power  as  directors  an<J  officers 
to  perform. 

And  we  think  that  the  necessary  implication  from  such 
acts  of  the  other  officers  and  directors  of  the  appellant  cor- 
poration is  that  Carson  was  authorized  to  do  whatever  was 
necessary  and  reasonable,  to  secure  to  the  corporation  the 
premises  in  question.  It  is  said  in  Morawetz  on  Corpora- 
tions, Sec.  527 : 

"  There  is  no  necessary  impropriety  in  a  contract  between 
a  director  and  a  corporation,  if  the  latter  is  represented  by 
other  agents.  On  the  contrary,  such  contracts  are,  in  many 
instances,  the  natural  result  of  circumstances,  and  are  justi- 
fied by  the  approved  usages  of  business  men." 

And  it  is  further  said  in  the  same  connection  : 

"  An  agent  may  even  represent  the  corporation  in  making 
a  contract  with  himself  personally,  provided  he  act  under 
inmiediate  instructions  from  some  other  superior  agent,  or 
from  the  board  of  directors." 

We  think  the  evidence  is  as  plain  as  it  can  reasonably  be 
expected  to  be  in  the  absence  of  an  express  recorded  vote  of 
the  board  of  directors,  which  was  not  necessary,  that  Carson 
had  the  authority  of  the  board  of  directors,  and  the  presi- 
dent of  the  corporation,  to  lease  the  rooms  in  question  from 
himself. 

Vol.  LI  80 
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The  mere  statas,  alone,  of  Carson,  as  owner  of  the  demised 
premises  on  the  one  hand,  and  as  director  and  officer  of  the 
corporation  on  the  other  hand,  did  not  forbid  him  from  con- 
tracting with  himself,  \/ith  the  knowledge  and  authority  of 
the  other  officers  and  directors  of  the  corporation. 

Such  a  lease  as  was  made  was  one  that  the  corporation 
could  enter  into  with  perfect  propriety.  These,  or  some 
other  offices,  were  necessary  to  the  corporation  for  the  trans- 
action of  its  business. 

The  mere  fact  that  it  was  executed  by  an  officer  with 
himseK  did  not  avoid  it  ab  initio.  If  the  corporation,  acting 
under  different  formalities  and  through  other  agents,  could 
have  made  the  lease  a  valid  one,  we  see  no  reason  for  treat- 
ing it,  as  made,  as  absolutely  invalid.  Bar  v.  R.  R.  Co., 
125  N.  Y.  263. 

At  the  most,  we  regard  the  lease  as  but  voidable,  and  not 
as  void.     2  Pomeroy's  Eq.  Juris.,  Sec.  1077. 

And  being  voidable  only,  it  was  subject  to  ratification. 

Although  "  a  confirmation  of  a  void  thing  avails  nothing  " 
(Comyn's  Dig.  D.  1),  and  "  so  if  a  lease  be  absolutely  void, 
acceptance  of  rent  afterward  does  not  amount  to  a  confirm- 
ation "  (Ibid.  A.),  yet,  in  "every  case  where  a  lease  is  only 
voidable  "  (Ibid.  A.),  "  by  a  confirmation,  express,  or  in  fact, 
a  voidable  estate  shall  be  confirmed."  (Ibid.  A.)  Wurster 
V.  Eeitzinger,  5  111.  App.  112. 

The  written  lease  in  question  was  in  the  possession  of  the 
proper  officers  of  the  appellant  during  the  entire  three  years 
that  it  occupied  the  premises;  the  stipulated  rent  was  paid, 
monthly,  under  it,  and  such  payments  entered  on  the  books 
of  appellant;  the  lease  was  known  and  authorized  by  the 
president  and  all  the  directors,  and  all  the  business  offices 
of  the  corporation  in  Chicago,  were  located  in  the  leased 
premises  for  full  three  years,  and  nothing  was  said  or  done 
to  avoid  or  repudiate  it. 

Such  circumstances  of  positive  acts  and  acquiescence, 
make  the  presumption  of  ratification  very  strong,  and  are 
ample  evidence  of  ratification  in  fact. 

A  corporation,  like  an  individual,  may  be  bound  by  a  rati- 
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fication  evidenced  by  its  acts,  and  such  ratification  need  not 
be  in  writing,  even  though  it  be  of  an  act  done  without 
authority.  Oregon  Ey.  Co.  v.  Oregon  E.  &  N.  Co.,  28  Fed. 
Eep.  505;  Am.  Ins.  Co.  v.  Oakley,  9  Paige's  Ch.  496;  Wood 
V.  Whelen,  93  111.  153;  Howe  v.  Keeler,  27  Conn.  538;  Keeley 
V.  R.  R.  Co.,  141  Mass.  496. 

Our  conclusion,  therefore,  is,  that  the  judgment  of  the 
Circuit  Court  should  be  affirmed.  There  may  be  an  addi- 
tional reason  for  precluding  the  appellant  from  urging  that 
the  lease  was  a  A'^oid  one,  and,  therefore,  not  its  contract. 
The  plea  of  non  a^stimpsit,  which  was  the  only  plea  filed, 
was  not  verified.  It  is  said  in  Stevenson  v.  Farnsworth,  2 
Gil.  715 :  "  If  his  plea  is  not  verified  by  affidavit,  he  is  pre- 
cluded on  the  trial  from  controverting  the  execution  of  the 
instrument.  The  pleas  of  non  est  factum  and  non  assump- 
sit, may,  however,  be  pleaded  as  formerly.  The  statute 
does  not  change  the  mode  of  pleading,  but  the  rule  of  evi- 
dence only.  Under  these  pleas  the  defendant  may  still  insist 
on  any  legal  defense  that  he  could  have  done  at  common 
law,  except  merely  denying  or  disproving  the  execution  of 
the  instrument  declared  on." 

The  actual  signing  of  the  lease  in  the  name  of  the  appel- 
lant, by  Mr.  Carson,  as  vice-president  and  general  manager, 
is  conceded. 

If,  therefore,  the  appellant  wished  to  deny  the  authority 
of  Carson,  or  in  other  words,  wished  to  deny  that  the  instru- 
ment so  executed  was  the  act  or  instrument  of.  the  appel- 
lant, it  is  not  easy  to  see  why  its  plea  should  not  have  been 
verified  as  required  by  the  statute. 

Section  34,  Chap.  110,  entitled  Practice  (Kurd's  Eev.  Stat. 
1891),  provides  that  no  person  shall  be  permitted  to  deny, 
on  trial,  the  execution  of  any  instrument  in  writing,  whether 
sealed  or  not,  upon  which  an  action  may  have  been  brought, 
unless  the  person  so  denying  the  same  shall,  if  defendant, 
verify  his  plea  by  affidavit. 

The  allegation  of  the  declaration  is  that  the  plaintiifs 
demised  to  the  defendant  certain  premises,  "  and  by  the 
same  instrument  the  said  defendant  agreed  and  covenanted 
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to  yield  and  pay  therefor  ♦  ♦  ♦  as  rent  for  said  prem- 
ises," etc. 

If  appellant  had  not  so  agreed,  or,  in  other  words,  if  the 
act  of  Carson  in  executing  the  lease  in  the  name  of  the 
appellant  was  not  the  execution  of  the  lease  by  appellant, 
should  it  not  have  denied  the  execution  by  a  verified  plea  ? 
R.  R.  Co.  V.  Neill,  16  111.  269;  Home  Flax  Co.  v.  Beebe,  4S 
111.  138;  United  Workmen  v.  Zuhlke,  129  111.  298;  Supreme 
Lodge  V.  Zuhlke,  30  111.  App.  98;  Wurster  v.  Reit?inger,  5 
111.  App.  112;  Delahay  V.  Clement,  2  Scam.  575;  D wight  v. 
Newell,  15  111.  333;  Gaddy  v.  McCleave,  59  111.  182. 

But  this  question  not  having  been  raised  or  argued  in  the 
cause  as  presented  to  us,  we  need  not  decide  it,  the  other 
reasons  given  being  sufficient  to  require  an  affirmance  of  the 
judgment.    Affirmed. 

Mr.  Justicb  Gabt. 

The  plea  of  non  assrimpsit  not  being  verified,  I  think  no 
defense  which,  expressly  or  by  implication,  denied  that  the 
instrument  sued  on  was  executed  by  the  railway  company, 
was  admissible.  Supreme  Lodge  v.  Zuhlke,  30  111.  App.  98. 
And  therefore  all  discussion  of  other  matter  is  irrelevant. 

Mb.  Justicb  Watebman. 

A  director  of  a  corporation  may,  where  other  agents  act 
for  the  company,  make  a  contract  with  it;  but  a  director 
can  not  at  the  same  time  act  for  the  corporation  and  for 
himself;  it  is  essential  to  the  making  of  a  contract  that  there 
be  a  meeting  of  minds.  . 

When  a  contract  is  reduced  to  writing  it  expresses  the 
agreement  of  the  parties;  if  such  agreement  appear  on  the 
face  of  the  instrument  to  be  between  a  corporation  and  an 
officer  thereof,  and  the  execution  is  by  such  officer  on  the 
one  part  and  the  corporation  acting  only  through  and  by 
the  same  officer,  as  the  party  of  the  second  part,  such  writ- 
ing, as  an  agreement,  or  memorandum  evidence  of  a  contract, 
is  a  nullity;  at  the  most  it  can  be  considered  but  a  proposi- 
tion made  by  the  officer  to  the  corporation;  and  where  the 
contract  is  of  such  a  nature  that  it  must  be  in  writing,  as  a 
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conveyance  of  lands,  the  writing  above  described  can  not, 
by  a  mere  parol  ratification  by  the  company,  acting  through 
directors  or  agents,  be  made  a  binding  and  effectual  instru- 
ment, because  such  writing  is  not  the  act  or  deed  of  the 
company.  An  officer  of  a  company  can  not,  acting  for  and 
in  its  riame,  convey  its  lands  to  himself;  a  deed  upon  its  face 
appearing  to  be  so  made  is  void;  it  is  not  the  writing  or 
deed  of  the  company.  Clafflin  v.  Farmers  &  Citizens  Bank, 
25  N.  T.  293;  Mechem  on  Agency,  Sec.  68;  Neuendorf  v. 
World  Mut.  Life  Ins.  Co.,  69  N.  T.  389. 


Harry  X.  Lee  v.  Emma  B.  Lee. 

1.  DlvORJCE—Cofufonafion. — A  wife  having  filed  her  bill  for  divorce, 
afterward  went  with  her  husband  to  a  hotel,  and  occupying  the  same 
room,  lived  with  him  for  some  months.  It  was  held  she  could  not  main- 
tain the  suit. 

Memorandam. — Divorce  proceedings.  Appeal  from  the  Circuit  Court 
of  Cook  County.  Heard  in  this  court  at  the  October  term,  1898,  and 
reversed,  with  directions  to  dismiss  the  bill.  Opinion  filed  November  27, 
1898. 

The  statement  of  facts  is  contained  in  the  opinion  of  the 
court. 

C.  J.  Wabd,  attorney  for  appellant. 

Mb.  Justice  Waterman  delivered  the  opinion  of  the 
Court. 

Appellee  having  filed  her  bill  for  divorce,  afterward  went 
with  her  husband,  appellant,  to  a  hotel  in  Chicago,  and 
there,  occupying  the  same  room,  lived  with  him  for  some 
months.  This  she  does  not  deny;  she  merely  declares  that 
they  did  not  occupy  the  same  bed  or  '^  cohabit."  We  do  not 
care  to  go  into  a  consideration  of  the  truth  of  her  statement 
in  this  regard. 

Apparently  she  was  then  living  with  him  as  his  wife;  by 
her  own  confession  her  conduct  was  such  as  to  be  utterly 
inconsistent  with  the  maintenance  of  her  suit,  and  such  that 
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she  is  not  permitted,  for  the  matters  in  her  bill  allied,  to 
ask  a  decree  of  divorce. 

The  decree  of  the  Circuit  Court  is  reversed  and  the  cause 
remanded  'with  directions  to  dismiss  the  bill. 


Fish  et  aL  y.  Glover. 

1 ,  Debtor  and  Creditor—  Change  of  Hela  iiona.  — A  debtor  can  not,  by 
a  sale  and  conveyance  of  the  property  he  has  pledged  as  security  for  his 
debts,  change  his  relation  to  his  creditor.  As  between  him  and  a  third 
party,  who  has  undertaken  to  pay  his  debt*  he  may  become  a  mere  surety, 
but  as  between  him  and  his  creditor  he  remains  a  principal. 

2.  Debtor  and  Creditor— i^tgr/i^  of  Party  Purchasing  Equity  of 
Redemption, — As  between  a  debtor  and  a  party  who.  upon  purchase  of 
an  equity  of  redemption  in  a  thing  pledged,  contracts  to  x^iy  the  debt, 
this  purchaser  and  the  pledgee  stand  as  security;  but  the  obligation  of  the 
original  debtor  to  the  creditor  remains  unchanged.  In  such  case  the 
original  debtor  can  pay  the  debt  and  then  proceed  against  both  the  pledgee 
and  the  surety. 

8.  JuDGifBNTS — Entered  in  Term  Jinve, — Presumption, — A  judgment 
entered  in  term  time  is  presumed  to  have  been  rendered  upon  sufficient 
evidence. 

4.  Surety— i^^MJC  to  Bring  Suit — To  Whom  the  Law  Does  Not  Apply, 
— Sec.  1  of  Chap.  182,  R.  S.,  entitled  ^^  Sureties, ^^  providing  that  when 
any  person  bound  as  surety  for  another  for  the  payment  of  money  {^pre- 
bends tiiat  his  principal  is  likely  to  become  insolvent  or  to  remove  from 
the  State  without  discharging  the  contract,  if  a  right  of  action  has  accrued 
on  the  contract,  he  may,  by  writing,  require  the  creditor  forthwith  to  sue 
upon  the  same,  does  not  apply  to  cases  where  the  debtor  secures  his  debt 
by  a  mortgage  upon  real  estate  and  then  sells  the  mortgaged  property  to 
another  who  assumes  and  agrees  to  pay  the  mortgage  indebtedness. 

Memorandmn.— Assumpsit  Appeal  from  the  Circuit  Court  of  Cook 
County;  the  Hon.  Richard  W.  Clifford,  Judge,  presiding.  Heard  in 
this  court  at  the  October  term,  1S93,  and  affirmed.  Opinion  filed  January 
11,  1894. 

Statement  of  the  Case. 

On  the  20th  day  of  November,  1889,  appellee  loaned  to 
appellants  the  sum  of  $8,000,  taking  their  note  for  the  same, 
and  as  security  therefor,  a  trust  deed  by  them  executed  to 
one  Otis  K.  Glover,  of  certain  mining  property  land,  to- 
gether with  machinery,  etc.,  thereon. 
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On  the  20th  of  May,  1890,  appellants  sold  and  conveyed 
their  entire  interest  in  the  said  mining  property  to  one 
Thompson,  who,  by  the  terms  of  the  deed  of  conveyance 
assumed  and  agreed  to  pay  the  said  mortgage  indebtedness. 
Appellee,  upon  bein^  noticed  of  this  sale  ar.d  of  tlie  assump- 
tion of  the  indebtedness  by  Thompson,  replied  '*A11  right.- ' 

On  the  25th  of  November,  1890,  the  agent  of  appellee 
presented  the  note  to  appellants  for  payment;  they  there- 
upon informed  him  that  machinery,  etc.,  connected  with  the 
mine,  had  been,  levied  upon  under  writs  of  attachment,  and 
they  asked  appellee  to  foreclose  his  mortgage  in  order  to 
protect  the  property  and  prevent  a  sale  and  removal  of  the 
same  under  said  levies;  and  Mr.  Young,  agent  of  appellee, 
promised  that  if  this  were  done  he.  Young,  would,  at  fore- 
closure sale,  buy  the  property,  and  would  pay  the  full 
amount  of  the  indebtedness  and  all  the  costs  of  foreclosure. 

December  12,  1890,  appellants  served  written  notice  upon 
appellee,  requesting  him  to  foreclose  his  mortgage,  and  that 
unless  he  did  so  they  would  claim  the  benefit  of  all  legal 
rights  to  which,  as  sureties  for  the  payment  of  said  mort- 
gage indebtedness,  they  might  be  entitled. 

Appellee  did  not  foreclose  his  mortgage,  and  certain  ma- 
chinery, etc.,  was  removed  from  the  mining  lands  and  sold 
under  said  levies,  so  that  the  mortgaged  property,  originally 
worth  $10,000,  thus  denuded,  was  worth  only  $2,000. 

Judgment  by  confession  having  been  entered  upon  the 
note,  appellants  obtained  leave  to  plead  to  the  action,  and 
upon  trial  before  a  jury,  the  above  facts  appearing,  the 
court  excluded  all  the  evidence  frojn  the  jury  and  directed 
a  verdict  for  the  plaintiff,  and  thereafter  an  order  was  made 
that  the  judgment  of  $8,578,  entered  November  25,  1890, 
stand. 

Appellants'   Brief,  0.  W.  Greenfield,  Attorney;  D.  J. 

SCHUTLER  AND  F.  W.  YoUNG,  OF  CoUNSEL, 

As  between  themselves,  the  grantee  of  mortgaged  prop, 
erty  who  assumes  the  mortgage  debt,  becomes  the  princi- 

debto  p,  and  the  grantor  the  surety  for  the  payment  of 
the  debt.    Flagg  v.  Gillmacker,  98  111.  293;  Dean,  use,  etc., 
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V.  Walker,  107  111.  540;  Ellis  v.  Johnson,  96  Ind.  281;  Coin- 
stock  V.  Drohan,  71  Va.  395;  George  v.  Andrews,  60  Md.  28. 

And  when  notice  thereof  is  given  to  the  mortgagee  by 
the  mortgagor,  the  mortgagee  is  bound  by  the  relation. 
Jones  on  Mortgages,  Sec.  1226;  Colgrove  v.  Tallman,  67  N. 
Y.  96;  RusseU  v.  Weinberg,  4  Abb.  N.  C.  (N.  Y.)  143;  Kern- 
sen  V.  Beekman,  25  N.  Y.  555. 

Moreover,  the  mortgaged  property  becomes  the  primary 
fund  for  the  payment  of  the  debt.  Comstock  v.  Drohan,  71 
111.  912;  Jones  on  Mortgages,  Sees.  740,  741;  Lilly  v.  Palmer, 
51  111.  332;  Drury  v.  Holden,  121  111.  130. 

And  the  mortgagor  is  only  secondarily  liable.  Tripp  v. 
Vincent,  3  Barb.  Ch.  (N.  Y.)  615. 

And  a  release  of  the  grantor  or  original  debtor  by  the 
mortgagee  does  not  discharge  or  affect  the  liability  of  such 
grantee.  Ellis  v.  Johnson,  96  Ind.  381;  Tripp  v.  Vincent,  3 
Barb.  Ch.  (N.  Y.)  615. 

Appellee,  having  notice  of  the  intention  of  appellants  to 
convey  the  property  to  one  who  would  assume  the  payment 
of  the  mortgage  at  the  time  the  loan  was  made,  was  bound 
to  accept  and  be  governed  by  the  relation  of  suretyship 
when  that  relation  was  created,  and  he  made  aware  thereof. 
Payne  v.  Webster,  19  111.  104;  Brandt  on  Suretyship,  Sec. 
29;  Flynn  v.  Mudd,  27  111.  323;  Kennedy  v.  Evans,  31  111. 
258;  Trustee  of  Schools  v.  Southard,  31  111.  App.  359;  Graf- 
ton Bank  v.  Kent,  4  N.  H.  221;  Kelley  v.  Gillespie,  12 
la.  55. 

Right  of  the  surety  to  discharge  does  not  depend  on  con- 
tract with  the  creditor.  Pooly  v.  Harradine,  7  Ell.  and 
Bl.  421. 

A  grantee  assuming  a  mortgage  debt  and  agreeing  to  pay 
the  same  is  personabl}^  liable,  and  a  personal  action  may  be 
brought.  Rapp  v.  Stoner,  104  111.  618;  Dean  v.  Walker, 
107  lU.  540. 

Appellee's  Brief,  Gukley  &  Wood,  Attorneys. 

A  mortgage  is  but  an  incident  of  the  debt.  The  debt  is 
the  principal  thing.    Ryan  v.  Dunlap,  17  111.  40;  Lucas  v. 


First  DisTRrcT — October  Term,  1893.       569 

Fish  V.  Glover. 


Harris,  20  111.  165;  Vansant  v.  Allmon,  23  111.  30;  Yogle  v. 
Ripper,  34  111.  100;  Wayman  v.  Cochran,  35  111.  152;  Delano 
V.  Bennett,  90  III.  533;  Dayton  v.  Dayton,  7  111.  App.  136; 
Shiflferstein  v.  Allison,  24  111.  App.  294. 

The  lien  as  between  the  parties  can  be  destroyed  only  by 
payment  or  discharge  of  the  debt,  or  by  a  release  of  the 
mortgage.     Flower  v.  Elwood,  66  111.  438. 

The  creditor  may  pay  the  debt  and  be  subrogated.  James 
V.  Day  et  al.,  37  la.  164;  Marsh  v.  Pike  et  al.,  1  Sandf.  Ch., 
210;  Brandt  on  Suretyship,  Sec.  37,  and  cases  cited;  Taylor 
V.  Beck,  13  111.  376. 

A  mortgagee  may  treat  mortgagor  and  his  grantee  as 
principal  debtors.  No  novation  unless  mortgagee  has 
released  debtor  and  accepted  his  grantee.  The  mortgagee's 
rights  remain  unchanged  by  the  transfer  of  the  property 
mortgaged.  Jones  on  Mortgages,  Sees.  741,  742;  Sheperd  v. 
May,  115  XJ.  S.  505;  James  v.  Day  et  al.,  37  la.  164,  and  cases 
cited. 

Marshaling  of  assets  does  not  apply  as  between  debtor  and 
creditor.  Eogers  v.  Myers,  68  111.  92;  Plain  v.  Roth,  107  111. 
588;  Boone  v.  Clark,  129  111.  466;  Miller  v.  Cook,  135  111.  190. 

Mb.  Justice  Waterman  delivered  the  opinion  of  the 
Court. 

As  stated  by  counsel  for  appellants,  "  The  defense  to  this 
suit  is  based  entirely  upon  the  proposition  that  at  the  time 
the  note  upon  which  the  suit  is  brought  matured  and  became 
payable,  the  appellants  were  sureties  only  for  the  payment 
of  the  debt,  and  the  failure  and  refusal  of  appellee  to  recog- 
nize this  right,  and  his  refusal  to  foreclose  the  mortgage  and 
take  possession  of  and  protect  the  property  when  the  prop- 
erty was  sufficient  to  pay  the  debt;  and,  further,  because  of 
the  refusal  of  appellee  to  bring  any  suit  at  all  in  accordance 
with  the  statutory  notice  served  on  December  12,  1890, 
appellants  have  become  wholly  released  and  discharged." 

This  position  of  the  defendants  in  effect  is,  that  a  debtor 
can  at  any  time,  without  the  consent  of  his  creditor,  convert 
himself  from  a  principal,  bound  to  pay  in  all  events,  into  a 
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mere  surety,  responsible  only  for  a  failure  of  his  creditor 
to  realize,  as  far  as  by  dili^nce  he  can,  out  of  security  the 
amount  of  his  debt. 

In  other  words,  that  a  debtor  of  his  own  accord  may  vary 
the  terms  of  his  contract. 

That  this  can  not  be  done,  is  so  plain  as  to  make  discussion 
almost  superfluous. 

Appellants  borrowed  money  and  gave  their  absolute, 
unconditional  note  therefor.  The  fact  that  therewith,  to 
secure  the  same,  they  executed  a  trust  deed  ujion  their  prop- 
erty, did  not  impair  or  lessen  the  obligation  imposed  by  their 
note. 

The  surety  given  was  for  appellee's  benefit,  not  theirs, 
and  if  he  has  seen  fit  not  to  foreclose  upon  his  security,  but 
to  rely  entirely  upon  their  promise,  he  has  merely  sought  to 
enforce  their  unqualified  obligation. 

A  debtor  can  not,  by  a  sale  and  conveyance  of  the  property 
he  has  pledged  as  security  for  his  debt,  change  his  relation 
to  his  creditor;  as  between  himself  and  a  third  party,  who 
has  undertaken  to  pay  his  debt,  he  may  become  a  mere 
surety,  but  as  between  himself  and  his  creditor,  he  remains 
a  principal.  James  v.  Day  et  al.,  37  Iowa,  164;  Corbett  v. 
Waterman,  11  Iowa,  86;  Massie  v.  Mann,  17  Iowa,  132-135; 
Marsh  v.  Pike,  1  Sandf.  Ch.  210;  Waters  v..  Hubbard,  U 
Conn.  340. 

As  between  the  debtor  and  the  party  who,  upon  purchase 
of  the  equity  of  redemption  in  the  thing  pledged,  has  con- 
tracted to  pay  the  debt,  such  purchaser  and  the  pledgee  stand 
as  security;  but  the  obligation  of  the  original  debtor  to  his 
creditor  remains  unchanged.  Marsh  v.  Pike,  supra;  Jumel 
V.  Jumel,  7  Paige  Ch.  591;  Dean  v.  Walker,  107  111.  540; 
Shepard  v.  May,  115  U.  S.  505;  Jones  on  Morts.,  Sec.  742  a. 

In  such  case  the  original  debtor  can  pay  the  debt  and  then 
proceed  against  both  the  pledgee  and  the  surety.  Brandt  on 
Suretyship,  Sec.  37;  Taylor  v.  Beck,  13  111.  376-387;  Ayers 
v.  Dixon,  78  N.  Y.  318;  Eddy  v.  Trover,  6  Paige  Ch.  52 1; 
Kane  v.  The  State,  78  Ind.  103-107-108;  1  Story's  Eq.  Juris., 
Sec.  327-639. 
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Fish  V.  Glover. 

Counsel  for  appellants  urge  that  when  the  loan  was  made 
appellee  knew  that  a  sale  of  the  property  was  contemplated 
to  one  who  would  assume  the  incumbrance  thereon,  and 
become  the  principal  in  respect  thereto;  and  that  appellee 
was,  therefore,  bound  to  observe  all  the  duties  which  a  knowl- 
edge of  such  changed  relation  required. 

Whatever  negotiations  there  were  between  appellants  and 
appellee  prior  to  the  making  of  the  note  and  mortgage, 
were  merged  in  those  instruments;  the  writings  express  the 
relation  and  rights  of  the  parties;  Moreover,  the  party  to 
whom  it  was  represented  appellants  would  sell  the  property 
did  not  become  its  purchaser,  or  assume  payment  of  the 
obligation  of  appellants. 

In  reference  to  section  1  of  chapter  132  of  the  Revised 
Statutes  of  this  State,  it  is  sufficient  to  say  that  appellants, 
as  between  themselves  and  appellee,  never  became  mere  sure- 
ties, but  remain,  as  they  undertook  to  be,  principals. 

It  is  urged  that  the  bill  of  exceptions  fails  to  show  that 
the  note  upon  which,  in  open  court,  judgment  was  entered, 
was  introduced  in  evidence  when  appellants  were  allowed 
to  file  pleas  and  have  the  cause  tried  upon  its  merits.  The 
biU  of  exceptions  does  show  that  a  certified  copy  of  the 
note  was  before  the  court  upon  the  trial,  and  that  such  copy 
was,  by  consent  of  appellants,  introduced  in  evidence  in  the 
place  of  the  original,  and  that  testimony  concerning  it  was 
given  from  which  its  date,  amount,  maturity,  interest  and 
makers  clearly  appear. 

The  trust  deed  was  also  introduced  in  evidence,  and  its 
execution  by  appellants  proven;  upon  its  recitals  judgment 
might  be  had. 

The  judgment  entered  in  term  time  is  presumed  to  have 
been  rendered  upon  sufficient  evidence. 

The  warrant  of  attorney  filed  with  the  note  when  the 
judgment  was  confessed,  authorized  a  confession  for  the 
amount  of  the  note,  and  an  attorney's  fee  of  five  hundred 
dollars.  Only  two  hundred  and  fifty  dollars  for  attorney's 
fees  was  included  in  the  judgment. 

The  propriety  of  such  allowance  and  the  sufficiency  of  the 
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evidence  to  warrant  it,  must  be  presumed  to  have  been 
passed  upon  when  the  judgment  was  entered. 

No  specific  objection  to  the  amount  of  the  judgment  was 
made  in  the  court  below;  and  nothing  appears  in  the  record 
showmg  that  the  amount  of  attorney's  fees  allowed  by  the 
Circuit  Court  was  excessive  or  unwarranted. 

Appellants  have  not  shown  that  the  judgment  entered 
against  them  was  in  any  respect  unjust,  while  it  does  appear 
to  have  been  fully  warranted  by  the  papers  filed  and  the 
actual  relation  of  the  parties. 

The  order  of  court  that  the  judgment  entered^  stand,  is 
affirmed* 


Homan  t.  Fleming. 

1.  Damages — $1,500  Not  Excessive, — ^A  grocer's  delivery  wagon  was 
driven  by  a  servant  quite  rapidly  on  the  wrong  side  of  the  street,  through 
a  throng  of  people  who  had  been  stopped  by  a  ti*ain  of  cars  upon  a  track 
acrciss  the  street,  and  who,  wjien  there  came  an  opening  in  the  train, 
were  hurrying  through,  and  in  so  doing  were  off  the  sidewalk  and  in 
the  street,  and  the  servant  ran  over  and  injured  the  plaintiff.  It  voai 
Jield,  that  a  judgment  for  |1,500  was  not  excessive. 

2.  Variance  —  Prcecipe  and  Declaration. — Where  the  prceeipe  Is  in 
trespass  and  the  declaration  is  in  case  the  discrepancy  furnishes  no 
ground  for  an  arrest  of  judgment,  either  under  Sec.  22,  Ch.  110,  R.  S., 
entitled  **  Practice,"  or  at  common  law. 

Memorandnm. — Appeal  from  the  Circuit  CJourt  of  Cook  County;  the 
Hon.  Samuel  P.  McConnell,  Judge,  presiding.  Heard  in  this  court  at 
the  October  term,  1893,  and  affirmed.    Opinion  filed  February  1,  1894. 

The  statement  of  facts  is  contained  in  the  opinion  of  the. 
court. 

Henry  S.  Goldsmith  and  James  McCartney,  attomevs 
for  appellant. 

Alexander  Sullivan  and  Edward  J.  McArdle,  attorneys 
for  appellee. 
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Mr.  Justice  Gary  delivered  the  opinion  of  the  Court. 

This  is  an  action  on  the  case  for  personal  injury  sustained 
by  the  appellee  through  the  carelessness  of  a  servant  of  appel- 
lant. That  the  servant  of  the  appellant  carelessly,  and 
quite  rapidly,  drove  a  grocer's  delivery  wagon  on  the  wrong 
side  of  the  street,  through  a  throng  of  people  who  had  been 
stopped  by  a  train  of  cars  upon  a  track  across  the  street,  and 
who,  when  there  had  come  an  opening  in  the  train,  were  hur- 
rying through  the  opening,  and  in  so  doing  were  off  the 
sidewalk  and  in  the  street,  and  that  in  so  doing  the  servant 
ran  over  and  injured  the  appellee,  there  is  such  evidence  as 
justified  the  jury  in  finding  a  verdict  for  him.  And  there 
is  also  evidence  from  which  the  jury  were  justified  in  find- 
ing that  the  appellee  can  never  fully  recover  from  the  injury; 
that  through  life  his  physical  strength  and  activity  will  re- 
main diminished. 

Nothing  in  the  case  until  after  verdict  was  excepted  to; 
then  a  variety  of  motions  was  made,  but  none  of  them  de- 
serve consideration,  except  that  on  the  motion  for  a  new  trial, 
one  ground  alleged  was  that  the  damages  were  excessive. 

The  jury  gave  $1,900.  The  appellee  remitted  to  $1,500 
and  judgment  was  entered  for  that  amount.  If  the  appel- 
lee is  injured  in  any  material  degree  for  life  —  being  between 
fifteen  and  sixteen  years  of  age  when  hurt  —  it  is  difficult 
to  say  that  the  damages  are  excessive,  even  though  such  in- 
jury falls  far  short  of  what  could  be  characterized  as  per- 
manent disability.  ^ 

After  verdict  the  appellee  filed  an  amended  declaration 
which  was  followed  by  demurrer,  plea  and  motion  by  the 
appellant.  We  dismiss  all  that  matter  with  the  remark  that 
the  original  declaration  was  entirely  sufficient,  and  that  such 
proceedings  are  surplusage.  It  is  true  that  the  prcecipe  is  in 
trespass,  but  the  count  is  in  case,  and  even  before  the  stat- 
ute—  Sec.  22,  Ch.  110,  Practice  —  the  discrepancy  was  no 
ground  for  arrest  of  judgment.  Toledo,  TV.  &  "W.  Ey.  v. 
McLaughlin,  63  111.  389. 

The  appellant  has  not  deemed  it  necessary  to  abstract 
any  portion  of  the  proceedings  in  the  court  below,  upon 
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which  he  assigns  error,  but  only  to  index  the  twenty  pages? 
of  the  record  containing  them.  We  might  well  decline  to 
look  into  them.  Chicago  &  Q.  T.  Ry.  v.  Coolie,  33  111.  App. 
17,  has  been  followed  in  many  cases. 

There  is  no  debatable  question  in  the  case  except  as  to 
the  amount  of  the  damages,  and  it  is  not  so  clear  that  they 
are  excessive  as  to  justify  our  interference.  The  judgment 
is  affirmed. 


Brown  y.  Lobdell^  Farweli  &  Co. 

1.  Maucb-- Jn  Action  for  Deceit — Malice  is  the  gist  of  an  action  for 
deceit. 

2.  False  'REPKBSB^ATtos^— Repetition  o/.  Unnecessary, — A  state  of 
affairs  once  shown  to  exist,  is  presumed  to  continue  until  notice  is  given 
of  a  change.  So  where  a  person  procured  another  to  discount  notes  for 
him  by  false  representations,  it  ttaa  held^  not  to  be  necessary  that  each 
time  a  note  was  discounted  the  false  representation  should  be  repeated. 

8.  Fraud— Fraudttien/  Purpose  Inferred,  ^Where  one  knowingly 
states  what  is  untrue  for  the  purpose  of  obtaining  property  or  credit,  a 
fraudulent  purpose  is  inferred. 

MemoraH4iiiii.— Petition  for  discharge  under  the  insolvoit  act  Ap- 
peal from  the  County  Court  of  Cook  County;  the  Hon.  Frank  Scales, 
Judge,  presiding.  Heard  in  this  court  at  the  October  term»  1883,  and 
affirmed.    Opinion  filed  February  l*  18&4. 

Statement  or  the  Case. 

Appeal  was  arrested  on  a  co.  sa.  issued  upon  a  judgment 
by  default,  rendered  in  a  cause  wherein  the  plaintiff's  dec- 
lam  t  ion  was  as  follows : 

"  For  that  whereas,  the  defendant,  on,  to  wit,  the  early 
part  of  December.  1S91,  in  the  county  aforesaid,  then  being 
the  president  of  the  Union  Grain  Company,  a  corporation 
organizeil  and  existing  under  the  laws  of  the  State  of  Illi- 
nois, applied  at  the  office  of  the  plaintiff,  who  was  then,  and 
is  now,  engageil  in  buying  and  handling  commercial  paper, 
to  thei^eaf ter  engage  in  the  business  of  discounting  for  him 
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the  notes  of  said  Union  Grain  Company,  to  be  indorsed  and 
guaranteed  by  the  firm  of  S.  A.  Brown  &  Co.,  of  which 
said  firm  defendant  informed  the  plaintiff  he  was  the  lead- 
ing member,  and  to  induce  this  plaintiff  to  discount  for  him 
such  paper,  falsely  represented  and  stated  to  this  plaintiff 
that  he  was  worth  in  the  neighborhood  of  $800,000;  that  the 
business  of  his  said  firm  of  S.  A.  Brown  &  Co.  was  in  good 
condition;  that  the  Union  Grain  Company  had  a  capital  of 
$200,000;  that  $100,000  has  been  paid  in  in  cash,  and  was  po^ 
sessed  of  a  large  amount  of  accumulated  profits.  And  the 
plaintiff  avers  that  on  the  faith  of  said  representations  and 
statements  this  plaintiff  shortly  thereafter,  relying  implic- 
itly upon  all  the  statements  so  made  as  aforesaid  by  said  de- 
fendant, and  believing  said  statements  to  be  true,  began  to 
(jliscount  for  said  defendant  the  paper  of  the  Union  Grain 
Company,  and  indorsed  and  guaranteed  by  said  firm  of  S. 
B.  Brown  &  Co.,  of  which  said  defendant  was  the  principal 
partner,  and  on  the  17th  day  of  March,  1892,  relying  on 
and  believing  in  the  truth  of  said  false  statements,  plaintiff 
discounted  for  said  defendant  a  note  bearing  date  of  March 
17,  1892,  made  by  said  Union  Grain  Company,  payable  to 
the  order  of  said  S.  A.  Brown  &  Co.,  in  the  sum  of  $2,500, 
ninety  days  after  its  date,  and  indorsed  in  blank  and  guar- 
anteed by  said  firm  of  S.  A.  Brown  &  Co.,  of  which  said 
firm  said  defendant  was  the  principal  partner,  and  advanced 
to  said  defendants  for  said  note  of  $2,500,  the  sum  of 
twenty-five  hundred  dollars  ($2,500). 

And  plaintiff  avers  that  on  the  22d  day  of  March,  A.  D. 
1892,  plaintiff,  relying  upon  the  aforesaid  false  representa- 
tions of  said  defendant,  and  believing  them  to  be  true,  dis- 
counted for  said  defendant,  a  note  dated  March  22,  1892, 
made  by  the  said  Union  Grain  Company,  in  the  sum  of 
twenty-five  hundred  dollars  ($2,500),  ninety  days  after  its 
date,  and  indorsed  in  blank  and  guaranteed  by  said  S.  A. 
Brown  &  Co.,  of  which  said  defendant  was.  the  principal 
partner,  and  advanced  to  said  defendant  for  said  note  the 
sum  of  $2,500.  But  the  plaintiff  avers  that  the  representa- 
tions hereinbefore  alleged  to  have  been  falsely  made  by  said 


576  Appellate  Cocbts  op  Illinois. 

Vol.  51.]  Brown  v.  LobdeU,  Farwell  ft  Co. 

defendant  to  said  plaintiff,  to  wit,  that  defendant  was  worth 
in  the  neighborhood  of  eight  hundred  thousand  dollars 
($S00,000),  that  the  business  of  S.  A.  Brown  &  Co.  was  in 
^ood  condition,  that  the  capital  of  the  Union  Grain  Company 
WJis  $20'),000,  of  which  $10  ),OlK)  had  basn  paid  in  in  cash, 
and  that  said  Union  Grain  Company  was  possessed  of  a  large 
amount  of  accumulated  profits,  were  each  and  all  false  when 
so  made,  and  were  at  that  time  known  by  said  defendant  to 
be  false,  and  were  made  by  said  defendant  for  the  purpose  of 
deceiving  and  defrauding  this  plaintiff;  but  on  the  contrary, 
that  said  S.  A.  Brown  &  Co.,  of  which  said  defendant  was  a 
partner,  said  defendant,  and  said  Union  Grain  Company, 
were  each  and  all  insolvent  at  the  date  of  said  statements, 
and  have  so  remained  ever  since. 

And  plaintiff  avers  that  at  the  maturity  of  said  notes  the 
same  were  not  paid,  and  are  still  in  the  possession  of  the 
plaintiff,  unpaid;  that  long  prior  to  their  maturity,  said  S. 
B.  Brown  &  Co.,  of  which  said  S.  A.  Brown  was  the  princi- 
pal partner,  said  Union  Grain  Company  and  said  defendant 
failed  in  business,  and  were  closed  up  by  process  of  law,  and 
all  their  property  subject  to  execution  has  long  since  been 
sold,  and  said  notes  are  absolutely  worthless.  And  so  the 
defendant  falsely  deceived  and  defrauded  the  plaintiff,  to  the 
damage  of  the  plaintiff  in  the  sum  of  $50,000,  and  therefore 
it  brings  its  suit. 

Hamline,  Scott  &  Lord, 
Attorneys  for  Plaintiff." 

The  judgment  rendered  upon  this  declaration-was  at  the 
March  terra,  1893,  of  this  court,  affirmed  in  the  case  of 
Spencer  A.  Brown  v.  LobdeU,  Farwell  &  Co. 

Appellant  applied  to  the  County  Court  to  be  discharged 
under  the  insolvent  debtor's  act. 

The  court  being  of  the  opinion  that  malice  was  the  gist  of 
the  action,  refused  to  discharge  him,  and  he  prosecutes  this 
appeaL 

Floweb,  Smpfh  &  MusoKAVE,  attorneys  for  appellant. 

Hamline,  Scott  &  Loed,  attorneys  for  appellees. 
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Engel  V.  Sellers. 

Mr.  Justicb  Waterman  delivered  the  opinion  of  the 
Court. 

Malice  was  clearly  the  gist  of  the  action  against  appel- 
lant. 

It  was  alleged  that  to  induce  the  plaintiffs  to  discount  for 
him,  certain  paper,  he  made  certain  specified  false  state- 
n^ents  as  to  his  pecuniary  condition;  that  these  statements 
were  then  known  by  him  to  be  false  and  were  made  for 
the  purpose  of  deceiving  and  defrauding  the  plaintiffs, 
and  that  relying  upon  said  false  representations,  they  did 
discount  certain  notes  for  him,  which  notes  are  past  due, 
unpaid,  and  still  in  their  possession. 

The  declaration  contains  every  element  of  an  action  for 
deceit. 

It  was  not  necessary  that  each  time  the  plaintiffs  dis- 
counted a  note  for  appellant  his  representations  should  be 
repeated.  A  state  of  affairs  once  show;n  to  exist  is  presumed 
to  continue  until  notice  is  given  of  a  change.  Hutchinson 
v.  Bell,  1  Taunton  558;  Moyer  v.  Lederer,  50  111.  App.  94. 

When  one  knowingly  states  what  is  untrue  for  the  pur- 
pose of  obtaining  property  or  credit  a  fraudulent  purpose  is 
inferred.  Endslay  v.  Johns,  120  111.  469;  Nolte  v.  Eeichelm, 
96  111.  426;  Hiner  v.  Eichter,  51  111.  299;  Merwin  v.  Arbuckle, 
SI  111.  501;  Drabek  v.  Grand  Lodge,  24  111.  App.  90;  First 
Kat.  Bank  of  Flora  v.  Burkett,  101  111.  391. 

The  order  of  the  Circuit  Court  is  affirmed. 


Engel  y.  Sellers. 

1.  Bill  op  Exaspnoms— Motion  for  a  New  Trial.'-A  motion  for  a  new 
trial  together  with  the  ruling  of  the  court  thereon  must  appear  in  the  bill 
of  exceptions. 

2.  Erbor— Burden  of  Showing. — A  party  who  complains  of  an  error 
must  bring  to  the  court's  attention  what  it  is  he  complains  of. 

Memorandam, — ^Action  on  a  promissory  note.  Appeal  from  the  Circuit 
Court  of  Cook  County;  the  Hon.  Richabd  W.  Clifford,  Judge,  presid- 
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ing.    Heard  in  this  court  at  the  October  term,   1893,  and  affirmed. 
Opinion  filed  February  18,  1894. 

The  statement  of  facts  is  contained  in  the  opinion  of  the 
court. 

GoLDziER  &  EoDGEss,  attomejs  for  appellant. 
Pease  &  MoEwen,  attorneys  for  appellee. 

Mr.  Presiding  Justice  Shepard  delivered  the  opinion  of 
THE  Court. 

This  is  an  appeal  from  a  judgment  rendered  against  the 
appellant  on  three  promissory  notes  made  by  him,  in  a  suit 
brought  against  him  by  an  indorsee  of  said  notes.  The 
defense  was  the  general  issue  and  a  want  of  consideration. 

The  cause  was  tried  before  a  jury,  and  their  verdict  in 
favor  of  the  appellee,  and  the  judgtnent  entered  on  such  ver- 
dict was,  we  think,  amply  justified  by  the  evidence.  Kut 
even  if  we  thought  otherwise,  or  were  in  doubt,  we  should 
not  be  able  to  interfere  with  the  judgment. 

The  bill  of  exceptions  does  not  show  an  exception  by  the 
appellant  to  any  ruling  of  the  court  or  to  anything  that  was 
done  in  the  case,  and  does  not  show  that  any  motion  for  a 
new  trial  was  ever  made  or  ruled  upon.  There  is  therefore 
no  question,  either  of  law  or  of  fact,  upon  which  we  can 
pass. 

There  does  appear  in  the  transcript  of  the  record  made 
by  the  clerk  of  the  Circuit  Court,  but  not  in  the  bill  of  excep- 
tions, a  bare  statement  that  the  defendant  entered  his 
motion  for  a  new  trial.  Such  a  statement  in  the  clerk's 
transcript  furnishes  nothing  for  the  Appellate  Court  to  act 
upon. 

The  motion  for  a  new  trial,  together  with  the  ruling  of  the 
court  thereon,  must  appear  in  the  bill  of  exceptions.  Pick 
V.  GUckman,  Xo.  4956,  this  term;  O.  O.  &  F.  R.  V.  R.  R. 
Co.  V.  McMath,  91  111.  104. 

If  a  motion  for  a  new  trial  was  made  as  noted  in  the 
transcript  by  the  clerk,  it  nowhere  appears,  either  in  the 
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transcript  or  the  bill  of  exceptions,  that  the  court  ever  acted 
upon  the  motion,  nor,  as  before  stated,  was  any  exception 
taken  by  the  defendant,  the  appellant  here,  to  any  ruling  of 
the  court  or  to  anything  done  in  the  cause. 

A  party  who  complains  of  error  must  bring  to  the  court's 
attention  what  it  is  he  complains  of. 

The  judgment  of  the  Circuit  Court  will  be  affirmed. 


Commercial  National  Bank  v.  Canniff. 

1.  Interpleader — Qiteations  at  Issue—  Burden  of  Proof, — ^The  only 
question  under  an  interplea  is  the  title  to  the  property  in  dispute,  and 
upon  this  the  burden  of  proof  is  on  the  interpleader. 

2.  Fraudulent  Sales — WTio  May  Question, — ^A  sale,  however  fraud- 
ulent it  may  be,  is  binding  between  the  parties  to  it.  It  can  only  be 
avoided  at  the  instance  of  a  purchaser  from,  or  a  creditor  of  the  vendor. 
A  party  can  not  be  heard  to  say  that  a  sale  is  fraudulent  until  he  shows 
himself  to  belong  to  one  of  these  classes. 

3.  Fraudulent  Sales— Intervenors  in  Attachment  5mY«.— Fraud- 
ulent sales  being  good  as  between  the  parties  to  the  transaction,  whether 
the  defense  to  the  claim  of  the  purchaser  be  interposed  by  the  officer  or 
the  plaintiff  in  attachment  suit,  he  must  first  establish  the  fact  of  the 
indebtedness. 
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Memorandam.— Attachment.  Appeal  from  the  Superior  Court  of 
Cook  County;  the  Hon.  Theodore  Brentano,  Judge,  presiding.  Heard 
in  this  court  at  the  October  term,  1898,  and  affirmed.  Opinion  filed 
December  21,  1898. 

The  statement  of  facts  is  contained  in  the  opinion  of  the 
court. 


Weigley,  Bulkley  &  Gray,  attorneys  for  appellant. 
Andrews,  Miller  &  Gettys,  attorneys  for  appellee. 

Mr.  Justice  Waterman  delivered  the  opinion  of  the 
Court. 

The  property  of  one  M.  H.  McCahill,  an  absconding 
debtor,  having  been  attached  by  appellant,  appellee  inter- 
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vened,  claimiHg  that  the  property  levied  upon  under  the 
attachment  writ  belonged  to  him. 

The  record  fails  to  show  that  upon  the  hearing  appellant 
introduced  any  evidence  showing  that  he  was,  when  the 
attachment  writ  was  levied,  a  creditor  of  M.  11.  McCahill, 
against  whom  and  whose  property  the  writ  ran. 

As  is  urged  by  appellant,  the  only  question  under  the  in- 
terplea  was,  "  Is  the  property  in  question  that  of  the  inter- 
pleader ? "  and,  upon  this,  the  burden  ,of  [proof  was  on  the 
interpleader.  Marshall  v.  Cunningham,  13  111.  20;  Dexter  v. 
Perkins,  22  111.  143,  156-7;  Merrick  v.  Davis,  65  111.  319-322; 
Hanson  v.  Dennison,  7  111.  App.  73;  Ripley  v.  People's  Sav- 
ings Bank,  18  111.  App.  430. 

It  was  shown  upon  the  trial  that  McCahill  had  sold  the 
goods  in  question  to  the  intervenor.  Appellant  contended 
that  such  sale  was  fraudulent,  made  by  McCahill  to  hinder 
and  defraud  his  creditors,  and  that  appellee  had  knowledge 
of  this;  appellant  also  insisted  that  there  had  been  no  such 
change  of  possession  of  the  goods  as  was  notice  to  a  hona 
fide  purchaser  from  or  creditor  of  McCahill. 

The  purchase,  and  such  open  change  of  possession  as 
took  place,  was  sufficient  and  binding  as  between  McCaliill 
and  appellee;  if  avoided  or  held  fraudulent,  it  can  only  be 
so  held  at  the  instance  of  a  purchaser  from  or  a  creditor  of 
McCahill;  appellant  can  not  be  heard  to  say  that  such  sale 
was  fraudulent,  until  he  shall  show  himself  to  belong  to  one 
of  these  classes. 

Appellee  made  out  ^  prima  facie  case  which  could  not  be 
assailed  by  appellant  unless  he  showed  himself  to  be  a  cred- 
itor of  the  attachment  debtor. 

There  are  expressions  in  some  of  the  cases  cited  by  ap- 
pellant, notably  in  Merrick  v.  Davis,  supra^  indicating  that 
an  intervenor  admits  not  only  the  regularity  of  the  pro- 
ceedings, but  the  character  assumed  by  the  plaintiff,  at 
whose  instance  the  goods  in  controversy  have  been  seized; 
but  in  principle  there  is  no  distinction  between  the  necessity 
for  proof  of  such  character  by  a  plaintiff  in  replevin  or  tro- 
ver and  by  one  who  intervenes  in  an  attachment  or  sets  up 
a  right  of  property  as  against  a  sheriff's  execution. 
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Fraudulent  sales  being  good  as  between  the  parties  to 
the  transaction,  whether  the  defense  to  the  claim  of  the 
purchaser  be  interposed  by  the  officer  or  the  plaintiff  in  an 
attachment  suit,  he  must  first  establish  the  fact  of  indebted- 
ness. Brayley  v.  Byrnes,  20  Minn.  435;  Cook  v.  Hopper, 
23  Mich.  511;  Jones  v.  Lake,  2  Wis.  210;  Ives  v.  Hulce,  14 
III.  App.  391;  Currier  v.  Ford,  26  111.  489;  Wade  on  At- 
tachment, Sec.  205. 

The  judgment  obtained  by  appellant  against  McCahill 
subsequent  to  the  hearing  upon  the  plea  of  the  intervenor, 
can  not  be  considered  by  this  court;  it  was  not  before  and 
was  not  considered  by  the  trial  court.  The  judgment  not 
being  personal,  but  merely  i7i  rem,  was,  when  rendered,  no 
evidence  of  indebtedness  by  McCahill.  Gilcrist  v.  Savage, 
44  III.  56;  Manchester  v.  McKee,  4  GO.  511;  Brannigan  v. 
Eose,  3  Gil.  123-128;  Green  v.  Van  Buskirk,  7  Wallace, 
139. 

The  judgment  of  the  Superior  Court  in  favor  of  appellee, 
the  intervenor,  is  affirmed. 


Chicago  &  W.  I.  B.  B.  Co.  v.  DeMarko. 

1.  Bill  op  Exceptions— JtfM«f  be  Sealed.—lt  is  indispensable  that  a 
biU  of  exceptions  be  sealed  as  well  as  signed  by  the  judge  who  certifies 
to  the  same. 

Memorandnm. — Appeal  from  the  Circuit  Court  of  Cook  County;  the 
Hon.  Edwabd  F,  Dunne,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1893,  and  affirmed.    Opinion  filed  February  1,  1894. 

^  The  statement  of  facts  is  contained  in  the  opinion  of  the 
court. 

OsBORN  &  Lyndb,  attorneys  for  appellant. 
Whitehead  &  Stoker,  attorneys  for  appellee. 

Mr.  Justice  Watermajj  delivered  the  opinion  or  the 
Court. 
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In  the  common  law  record  of  this  case  we  find  no  error. 
We  can  not  consider  that  portion  of  the  transcript  sought 
to  be  made  a  record  by  a  bill  of  exceptions,  because  the  so- 
called  bill  of  exceptions  was  not  sealed  as  well  as  signed  by 
the  judge  who  certified  thereto. 

It  is  indispensable  that  a  bill  of  exceptions  be  signed  and 
sealed  by  the  judge  by  whom  the  same  is  made.  Widows  and 
Orphans'  Beneficiary  Association  v.  Powers,  30  111.  App.  82; 
Clive  V.  The  Toledo,  St.  Louis  ife  Kansas  R.  R.  Co.,  41  III. 
App.  516;  Miller  v.  Jenkins,  44  111.  443;  James  v.  Sprague, 
2  Scam.  55;  Mason  v.  Gibson,  13  111.  App.  463;  Morse  v. 
Williams,  4  Scam.  285;  Cowhick  v.  Gunn,  2  Scam.  417. 

The  judgment  of  the  Circuit  Court  is  affirmed. 


Edgar  T.  Paul  y.  Lafayette  Conwell. 

1.  WiTSES&ES— Competency,  How  Shoum, — If  a  party  doubts  the 
competency  of  a  witness  to  testify  concerning  matters  in  controversy  he 
may,  by  cross-examination,  show  his  incompetency,  or  insist  before  his 
evidence  is  given,  that  his  competency  to  speak  upon  the  matter  be 
shown. 

Memorandam. — Assumpsit  for  services,  etc.  AppeHl  from  the  Circuit 
Court  of  Cook  County;  the  Hon.  Richard  S.  TurmLL,  Judge,  presiding. 
Heard  in  this  court  at  the  October  term,  1893,  and  affirmed.  Opinion 
tiled  December  21,  1893. 

The  statement  of  facts  is  contained  in  the  opinion  of  the 
court. 

Eastman  &  Schumacher,  attorneys  for  appellant, 
Peasb  &  McEwEN,  attorneys  for  appellee. 

Mr.  Justice  Waterman  delivered  the  opinion  of  the 
Court. 

This  was  an  action  brought  in  the  court  below  by  appel- 
lee to  recover  for  certain  services  claimed  by  him  to  have 
been  rendered  to  appellant. 
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A  plea  of  the  general  issue  and  one  of  set-oflf  were  filed, 
and  appellant  also  sought  to  recoup  the  damage  he  claimed 
that  he  had  sustained  by  reason  of  the  improper  way  in 
which,  as  he  insisted,  appellee  had  performed  the  work  for 
which  he  sought  to  recover  compensation. 

Complaint  is  made  that  the  court  below  allowed  wit- 
nesses for  the  plaintiff  to  testify  as  to  who,  in  their  opinion, 
was  superintendent  of  certain  buildings  erected  by  appel- 
lant. 

We  do  not  so  regard  the  testimony. 

The  witnesses  testified  that  a  certain  person  was  the 
superintendent  at  a  certain  time;  this  is  said  to  have  been 
the  giving  of  a  mere  opinion. 

The  evidence  amounted  to  no  more  than  that  the  person 
named,  acted  as  the  superintendent.  Why  a  witness  who 
saw  a  person  superintending  might  not  so  testify,  or  if  he 
witnessed  the  transaction,  give  evidence  that  a  certain 
person  acted  as  a  carpenter,  or  was  a  carpenter,  we  fail  to 
see. 

If  appellant  doubted  the  competency  of  the  witnesses  to 
determine  whether  a  man  was  acting  as  a  superintendent,  he 
might,  by  cross-examination,  have  shown  his  incompetenpy, 
or  insisted,  before  his  evidence  was  given,  that  his  compe- 
tency to  speak  upon  so  simple  a  matter  be  shown. 

The  witnesses  Hanson  and  Bagley,  testified,  as  experts,  as 
to  the  usual  compensation  paid  for  the  services  of  architects 
and  superintendents;  there  was  no  error  in  refusing  to  allow 
them  to  testify  what  the  value  of  plaintiff's  services  would 
l^ve  been  if  he  was  incompetent  or  improperly  discharged 
his  duties. 

The  letter  of  May  12,  1890,  introduced  in  evidence  by 
plaintiff,  was  of  little  consequence,  and  its  production  can 
not  have  done  appellant  any  harm.  We  do  not  think  that 
appellee  should  have  been  permitted  to  testify  that  he  never 
guaranteed  that,  the  houses  would  not  cost  more  than  the 
estimate,  because  there  was  no  evidence  that  he  made  such 
guarantee;  but  we  do  not  sit  to  reverse  judgments  for  incon- 
sequential errors. 
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There  is  a  slight  confusion  of  words  in  one  of  the  instruc- 
tions, as  modified  by  the  court,  but  nothing  which  we  think 
can  in  any  way  have  misled  the  jury. 

Upon  the  whole,  the  case  was  fairly  tried;  a  different  ver- 
dict might  properly  have  been  reached,  but  we  find  in  this 
record  no  error  warranting  a  reversal  of  the  judgment  ren- 
dered, and  it  is  affirmed. 
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51      584      1.    boIj  of  Exceptions— JfcTw**  STiow  that  it  Contains  all  the  Evi- 
^      ^*^  dence. — In  the  absence  of  a  certificate  by  the  judge  that  the  bill  of  excep- 
tions contains  all  the  evidence  introduced  upon  the  trial,  the  court  ia 
bound  to  presume  that  there  was  sufficient  evidence  to  sustain  the  judg- 
ment of  the  court  below. 

2.  hiLL  OF  Exceptions— ^mendm^nf  After  the  Tenn  is  Over.— An 
amendment  to  a  biU  of  exceptions  can  not  be  made  after  the  term  haa 
passed,  from  what  exists  within  the  personal  knowledge  and  recoUection 
of  the  trial  judge  only. 

Memorandum. — Action  for  personal  injuries.  Appeal  from  the  Cir- 
cuit Court  of  Cook  County;  the  Hon.  Richard  W.  Clifford,  Judge,  pre- 
siding. Heard  in  this  court  at  the  October  term,  1893,  and  affirmed. 
Opinion  filed  February  1,  1894. 

The  statement  of  facts  is  contained  in  the  opinion  of  tbo 
court. 

Edwin  Walker  and  John  T.  Fish,  attorneys  for  appel- 
lant. ) 

Walker,  Judd  &  Hawley,  attorneys  for  appellet, 

Mr.  Presiding  Justice  Shepard  delivered  the  opinion 
OF  the  Court. 

The  appellee  was  distressingly  injured  on  December  20, 
1890,  by  being  run  upon  by  a  freight  train  while  attempt* 
ing  to  cross  appellant's  railroad  tracks  at  the  crossing  of 
them  by  Chicago  avenue,  a  public  street  in  Chicago. 
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As  a  result  of  the  injury  appellee  lost  his  left  arm  by 
necessary  amputation  above  the  elbow,  and  the  second, 
third  and  little  finders,  and  the  heel  and  palm,  of  his  right 
hand. 

He  was  a  plumber's  laborer  by  occupation,  and  earned 
average  wages  of  fifteen  dollars  a  week,  and  was  thirty-five 
years  of  age  at  the  time  of  trial,  which  was  about  two  and 
a  half  j'^ears  after  the  accident. 

The  trial  of  the  cause  in  the  Circuit  Court  resulted  in  a 
verdict  and  judgment  of  $29,583.33^,  against  the  appellant. 

A  verdict  so  large  and  so  peculiar  in  amount,  would,  when 
objected  to  upon  grounds  urged  upon  our  consideration,  be 
subjected  to  very  close  scrutiny  if  we  could  know  that  all 
the  evidence  heard  in  the  court  below  was  before  us. 

In  the  absence  of  a  certificate  by  the  judge  that  the  bill 
of  exceptions  contains  all  the  evidence  introduced  upon  the 
trial,  we  are  bound  to  presume  that  there  was  suflBcient  evi- 
dence to  sustain  the  judgment  of  the  court  below.  Tomp- 
kins V.  Mann,  6  111.  App.  171;  Fuller  v.  Bates,  6  111.  App. 
442;  Nason  v.  Letz,  73  lU.  371;  Goodrich  v.  City,  72 
111.  121. 

In  James  v.  Dexter,  113  111.  (>54,  it  is  said :  "  Whether  the 
finding  *  ^^  *  was  correct  or  not  can  not  be  considered 
on  appeal,  unless  where  the  bill  of  exceptions  purports  to 
contain  all  the  evidence  introduced  at  the  trial."  In  Nimms 
V.  Kuykendall,  85  111.  476,  this  court  said : 

"  We  can  not  say  the  court  decided  wrong,  for  the  bill  of 
exceptions  does  not  purport  to  contain  all  the  evidence,  and 
we  must  presume  there  was  suflBcient  evidence  to  warrant 
the  court  in  the  finding.  Numerous  other  cases  in  this 
court  declare  the  same  doctrine,  so  that  the  practice  in  that 
respect  is  now  well  settled." 

There  is  no  pretense  that  the  certificate  to  the  original 
bill  of  exceptions  imports  that  the  bill  of  exceptions  contains 
all  the  evidence  that  was  introduced. 

Our  attention  was  first  directed  to  this  omission  in  the 
certificate  by  a  motion  filed  by  appellee's  counsel  in  this 
court  to  quash  the  assignment  of  errors  on  that  groiind. 
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which  motion  being  overruled,  the  appellant  has  filed  herein 
what  is  called  by  counsel  a  supplemental  bill  of  exceptions, 
but  which  is  in  fact  nothing  but  a  certified  copy  of  an  order 
together  with  a  statement  of  facts  upon  which  the  order  is 
base<l,  entered  October  30, 1893,  nuTic  pro  tunc^  as  of  Sep- 
tember 25,  1893,  which  was  the  date  of  signing  the  original 
bill  of  exceptions.  It  is  therein  stated  as  upon  the  ''per- 
sonal knowledge  and  recollection"  of  the  judge  before  w^hom 
the  cause  was  tried,  that  the  said  original  bill  of  exceptions 
contained  all  the  evidence  offered  or  introduced  on  the 
trial,  and  it  was  thereupon  ordered  "  That  the  certificate  of 
said  judge  to  said  bill  of  exceptions  be  so  amended  as  to 
certify  the  facts  by  inserting  the  following,  to  wit :  The 
foregoing  bill  of  exceptions  contains  all  the  testimony  and 
evidence  introduced  in  the  case  by  either  and  both  of  said 
parties." 

To  the  entering  of  such  order  and  the  action  of  the  court 
relative  thereto,  the  appellee,  by  counsel,  duly  excepted. 

And  appellee's  counsel  again  insist  upon  their  original 
objection  to  the  sufficiency  of  the  bill  of  exceptions,  and 
urge  that  what  has  been  filed  here  as  an  amended  or  supple- 
mental bill  of  exceptions  shall  be  disregarded  because,  if 
for  no  other  ground,  it  affirmatively  shows  upon  its  face 
that  it  was  made  simply  from  the  recollection  of  the  trial 
judge,  and  not  from  any  memoranda  or  minutes  kept  by  the 
judge,  or  record  of  such  kind  or  nature  as  the  law  requires 
that  the  court  must  have  in  order  to  amend  by,  after  the 
term  is  passed. 

Ignoring  the  question  as  to  whether  the  filing  here  of 
what  is  a  mere  certified  copy  of  an  order,  such  as  stated,  is 
in  form  a  proper  amendment  to  a  bill  of  exceptions,  it  is 
enough  to  say  that  an  amendment  to  a  bill  of  exceptions 
can  not  be  made  after  the  term  has  passed,  from  what  exists 
within  the  personal  knowledge  and  recollection  of  the  trial 
judge  only. 

However  hard  the  rule  may  be  as  applied  to  this  case,  the 
rule  is  too  well  settled  to  be  departed  from.  Koblin  v. 
Yaggy,  35  111.  App.  537;  In  re  Annie  Barnes,  27  III.  App. 
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151,  and  cases  there  to  be  found;  People  ^.  Anthony,  129 
111.  218;  see,  also,  Seig  v.  Long,  72  Ind.  18. 

It  is  affirmatively  stated  in  the  recital  part  of  the  order 
brought  here  as  an  amended  bill  of  exceptions,  that  the 
judge  "  kept  some  minutes  of  the  evidence  in  said  case  upon 
the  trial  thereof,  but  not  sufficiently  full  to  authorize  the 
certificate,  from  said  minutes  alone,  that  said  bill  of  excep- 
tions contained  all  the  evidence,"  and  it  then  proceeds  to 
further  recite  that  on  the  motion  for  a  new  trial  said  orig- 
inal bill  of  exceptions  was  presented  to  and  examined  by 
said  judge,  and  that  from  his  "  personal  knowledge  and 
recollection"  the  bill  of  exceptions  does  contain  all  the 
evidence. 

We  can  not  depart  from  well  settled  rules  in  order  to 
accommodate  the  exigencies  of  a  particular  case,  and  being 
bound  to  presume  the  court  below  decided  correctly,  in  the 
absence  of  authoritative  knowledge  that  we  have  before  us 
all  that  was  before  the  court  bulow,  the  judgment  of  the 
Circuit  Court  will  be  affirmed. 


Marder^  Lnse  &  Co,  &  W.  A.  Fowler  v.  Edward  A.  Fil- 
kins^ Assignee  of  M.  H.  Kauffman  Medical  Pub.  Co. 

1.  AssiONMENTS  FOR  THE  Beneftt  OP  Ckeditors— Judgment  Cred- 
itors— Preferences, — Creditors  of  an  insolvent  corporation  who  obtain 
judgments  upon  their  claims,  have  executions  issued  and  placed  in  the 
sherifiTs  hands  prior  to  the  execution  and  recording  of  an  assignment  by 
said  insolvent,  will  be  held  as  preferred  creditors  and  their  claims  or- 
dered paid  as  such. 

2.  Assignments  for  the  Benefit  of  CREDrroRS — Assignee  Takes  Sub- 
ject to  all  Liens, — The  doctrine  settled  is,  that  when  property  is  assigned 
by  debtors  for  the  payment  of  the  debts  of  the  assignors,  the  assignee 
takes  it  as  a  volunteer,  and  subject  to  all  the  liens,  equities  and  burdens 
to  which  it  was  subject  in  the  hands  of  the  assignors. 

Xemorandam. — Voluntary  assignments.  Appeal  from  the  County 
Court  of  Cook  County;  the  Hon.  Frank  Scales,  Judge,  presiding. 
Heard  in  this  court  at  the  October  term,  1893,  and  reversed  with  direc- 
tions.   Opinion  filed  January  11,  1894. 


11     5»7 
53    689 


5S3  Appellate  Courts  of  Illinois. 

Vol.  51.]  Marder,  Luse  &  Co.  v.  Filkins. 

The  statemeivt  of  facts  is  contained  in  the  opinion  of  the 
court 

M.  Bryant  &  M.  Blanchard,  attorneys  for  Marder,  Luse 
&Co. 

G.  F.  White,  attorney  for  W.  A.  Fowler. 

Bangs,  Wood  &  Bangs,  attorneys  for  appellee. 

Mr.  Presiding  Justice  Shepard  delivered  the  opinion 
OF  THE  Court, 

The  M.  H.  Kauffman  Medical  Publishing  Company,  a 
corporation,  made  its  deed  of  assignment  to  the  appellee, 
dated  September  14,  1892,  which  was  filed  in  the  recorder's 
office  of  Cook  county  on  the  same  day  at  12  o'clock  noon, 
and  in  the  office  of  the  clerk  of  the  County  Court  at  12:30 
o'clock  in  the  afternoon  of  the  same  day. 

Two  days  before,  and  on  September  12th,  the  appellant, 
Marder,  Luse  &  Company,  a  corporation,  recovered  a  judg- 
ment, by  confession,  in  the  Superior  Court,  against  the 
insolvent  corp3ration,  and  caused  execution  to  be  issued 
thereon,  and  placed  in  the  hands  of  the  sheriff,  on  the  day 
the  judgment  was  recovered. 

On  September  14,  1892,  the  same  day  the  deed  of  assign- 
ment was  executed  and  recorded,  the  appellant,  William  A. 
Fowler,  recovered  a  judgment  in  open  court,  in  said  Supe- 
rior Court,  upon  a  cause  submitted  to  the  court  by  agree- 
ment of  parties,  without  a  jury,  and  caused  execution  to  be 
issued  thereon  and  placed  in  the  hands  of  the  sheriff  on  the 
same  day,  nearly  two  hours  before  the  deed  of  assignment 
was  filed  in  either  the  recorder's  office,  or  in  the  office  of 
the  county  clerk. 

No  levy  was  made  under  either  execution. 

The  appellants,  respectively,  filed  their  petitions  in  the 
County  Court,  setting  up  the  fact  of  the  recovery  of  said  judg- 
ments and  the  issue  of  executions  thereon,  and  the  deliverv 
of  the  same  to  the  sheriff,  and  prayed  that  the  amounts  of 
the  judgments  should  be  allowed  as  first  liens  against  the 
insolvent  estate,  and  paid  as  such. 
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To  the  petition  of  Marder,  Luse  &  Company,  the  assignee 
answered  that  there  was  no  such  valid  judgment  and  execu- 
tion, and  to  the  petition  of  William  A.  Fowler,  the  assignee 
answered,  neither  admitting  nor  denying  its  allegations, 
but  called  for  proof  thereof. 

The  County  Court  denied  the  prayer  of  both  petitions  for 
a  preference,  but  allowed  them  both  as  general  unpref erred 
claims. 

In  point  of  time  the  two  executions  were  entitled  to  liens 
in  the  order  of  their  delivery  to  the  sheriff,  and  it  is  difficult 
to  see  when  or  how  they  lost  priority  over  the  general  cred- 
itors of  the  insolvent  estate. 

It  is  not  claimed  in  any  way  whatever,  that  either  one 
of  the  judgments  was  obtained  for  a  debt  not  fairly  and 
honestly  due  to  its  fuU  amount,  from  the  insolvent  corpora- 
tion to  the  respective  judgment  creditor^,  who  are  appel- 
lants; nor  is  it  claimed  that  either  judgment  was  recovered 
as  a  part  of  a  plan  to  make  an  assignment  by  the  insolvent. 

And  even  though  it  were  so  claimed,  the  evidence,  on  the 
hearing  of  the  petitions,  which  we  have  carefully  scruti- 
nized for  the  disclosure  of  such  fact,  if  it  were  so,  clearly 
shows  that  the  assignment  was  precipitated  by  a  report  sub- 
sequent to  the  recovery  of  the  last  judgment,  that  posses- 
sion of  the  property  of  the  insolvent  was  threatened  to  be 
taken  under  an  alleged  fraudulent  chattel  mortgage. 

The  only  reason  presented  to  us  by  counsel  for  appellee 
as  to  why  the  judgment  of  the  County  Court  should  be  sus- 
tained, is  the  want  of  authority  by  the  president  of  the 
insolvent  corporation  to  confess  judgment  against  the  cor- 
poration, and  incidentally,  to  facilitate  the  obtaining  of 
judgment  against  the  corporation  as  was  done  in  the  Fowler 
suit,  and  this  is  based  solely  on  the  testimony  elicited  from 
KauflFman,  the  president  of  the  insolvent  corporation,  that 
"  the  board  of  directors  did  not  give  me  authority  to  execute 
any  power  of  attorney  to  confess  judgment." 

It  was  decided  in  Llnion  Trust  Co.  v.  Trumbull,  137  111. 
146,  that  a  proceeding  in  the  County  Court  under  the  act 
relating  to  assignments  by  insolvent  debtors  is  a  proceed- 
ing in  equity,  and  not  a  purely  statutory  proceeding. 
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Nothing  being  shown,  or  pretended  to  exist,  which  in  any 
manner  detracts  from  the  equities  of  the  claims  of  the 
respective  appellants,  the  liens  of  the  executions  should  not 
be  avoided  for  mere  want  of  authority  to  confess,  or  con- 
sent to  the  judgments. 

JBurch  V.  West,  134  111.  258,  was  a  case  where  a  receiver 
brought  a  bill  in  equity  to  enjoin  the  sale  by  a  sheriff  under 
executions,  issued  upon  judgments  entered  by  confession 
against  a  corporation,  mainly  upon  the  ground  that  the 
officers  who  executed  the  notes  and  warrants  of  attorney, 
upon  which  the  judgments  were  confessed,  had  no  authority 
to  execute  the  same;  and,  assuming  "  that  the  officers  of  the 
company  were  not  authorized  to  execute  the  powers  of 
attorney,"  the  court  said : 

'*  All  of  the  judgments  were  based  upon  full,  adequate  and 
valuable  considerations,  and  nothing  appears  in  the  record 
to  charge  any  of  the  judgment  creditors  with  fraud,  or  to 
show  that  any  of  the  judgments  were  collusively  confessed, 
when  no  indebtedness,  or  no  sufficient  indebtedness,  existed. 
Nothing  appears  in  the  record  to  impeach  the  justice  of  the 
judgments.  *  *  *  In  this  case,  there  being  no  injustice 
and  no  fraud  •  in  the  judgments,  neither  the  printing  com- 
pany, nor  its  creditors,  nor  the  receiver,  have  any  right 
to  relief  in  a  court  of  equity."  See,  also.  Packer  v.  Roberts, 
40  III.  App.  445. 

The  fact  that  it  is  the  assignee  of  the  judgment  debtor 
who  invokes  the  lack  of  authority  by  the  president  of  his 
insolvent  principal,  lends  no  additional  weight  to  the  objec- 
tion. 

"  The  settled  doctrine  is,  that  when  property  is  assigned 
by  debtors  for  the  payment  of  the  debts  of  the  assignors,the 
assignee  takes  it  as  a  volunteer,  and  subject  to  all  the  liens, 
equities  and  burdens  to  which  it  was  subject  in  the  hands 
of  the  assignors."     Union  Trust  Co.  v.  Trumbull,  »iipra. 

Upon  the  record,  as  here  presented,  no  good  reason 
appears  why  the  claims  of  both  appellants.  Harder,  Luse  & 
Company,  and  William  A.  Fowler,  should  not  be  allowed  as 
preferred  claims,  and  ordered  to  be  paid,  as  such,  by  the 
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assignee,  against  the  proceeds  of  all  the  property'  upon  which 
the  executions  were  a  lien,  in  the  order  of  their  priority  as 
between  themselves;  and  the  judgment  of  the  County  Court 
is  therefore  reversed  with  directions  to  so  allow  and  order 
concerning  the  same.    Reversed  with  directions. 


Bolton  y.  Haling  et  al« 


1.    Contract— Jn^erpretofion. — Where  a  contract  is  clear  and  unam- 


biguous in  its  terms,  it  is  error  for  the  trial  court  to  admit  evidence  as  to     9}  o?! 
what  was  meant  by  the  parties  to  it.  ,       5J      ^591 
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Memorandnm. — Assumpsit.  Appeal  from  the  Circuit  Court  of  Cook 
County;  the  Hon.  Sajcuel  P.  McConnell,  Judge,  presiding.  Heard  in 
this  court  at  the  October  term,  1898.  Reversed  and  remanded.  Opin- 
ion filedDecember  81,  1893. 

The  statement  of  facts  is  contained  in  the  opinion  of  the 
court. 

N.  M.  Jones,  attorney  for  appellant. 
Walter  L.  Fisher,  attorney  for  appellees* 

Mr.  Presiding  Justice  Shepard,  delivered  the  opinion 
OF  THE  Court. 

On  the  22d  of  January,  1890,  appellees  made  a  written 
proposition  to  appellant  in  relation  to  the  purchase  from 
him  of  two  lots  on  Indiana  avenue,  Chicago,  and  the  sale 
to  him  of  one  lot  on  State  street,  Chicago,  as  follows : 

"We  will  give  $37.50  per  foot,  cash,  for  lots  21  and  22,  in 

block  4,  Davidson's   Sub.  of  Lots  7,  8,  and  part  of  12,  of 

Wilson,  Ileald  and  Stebbing's  Sub.   of  the  East  \  of  the  S. 

W.  i  Sec.  15,  T.  38  N.,  R.  14,  being  the  3d  and  4th  lots  north 

of  63d  street,  west  front  on  Indiana  avenue.     Title  to  be 

merchantable,  and  a  merchantable  abstract  to  be  furnished 

brought  down  to  date. 

E.  C.  Huling  &  Co." 
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"Jaotart  22d,  1890. 

"  We  will  furnish  you  lot  (29)  on  State  street,  west  front, 
in  Jno.  N.  Wheeler's  Sub.  S.  W.  i,  S.  W.  i  of  S,  W.i  of 
Sec.  10,  T.  38,  N.,  R.  14,  located  on  State  street  between  54th 
and  55th,  at  $1,950,  25  x  160  feet  or  more,  to  alley. 

E.  C.  HuLiKo  &  Co." 

On  the  back  of  the  above  written  proposal,  the  appellant 
wrote  as  follows : 

**  I  accept  the  within  if  title  proves  satisfactory. 

James  Bolton." 

The  sale  to  appellant  of  the  State  street  lot  was  consum- 
mated in  March  following,  he  receiving  a  deed  therefor 
from  one  Flanagan. 

•Upon  examining  the  title  to  the  Indiana  avenue  lots,  two 
objections  were  discovered  and  insisted  upon,  one  in  the 
nature  of  a  tax  title,  and  another  of  an  undivided  ownership 
by  a  third  party,  in  a  part  of  the  lots,  which  the  ap])ellant 
was  unable,  or  unwilling,  to  remove,  because  of  the  large 
amount  of  money  exacted  by  the  holders  of  the  adverse 
claims  or  titles. 

The  Indiana  avenue  lots  were,  together,  fifty  feet  in  width, 
which  at  the  price  per  front  foot  named  in  the  proposition, 
would  equal  $1,875,  and  the  persons  in  whom  were  vested 
the  interests  outstanding  and  adverse  to  appellant's  title, 
would  not  relinquish  their  claims  to  appellant  for  a  sum  of 
money,  much,  if  at  all,  less  than  the  entire  purchase  price 
he  was  to  receive. 

With  those  adverse  interests  outstanding,  it  can  not  be 
said  that  appellant  could  give  to  the  purchaser  a  *'  mer- 
chantable" title,  and  the  purchaser  being,  properly,  un- 
willing to  accept  a  less  title,  the  appellant  finally,  and  in 
October,  1890,  declared  he  would  go  no  further  in  exe- 
cuting the  contract. 

This  suit  was  thereupon  begun  and  resulted  in  a  judg- 
ment against  the  appellant  for  $2,375,  that  sum  being  found 
by  the  court  to  be  the  difference  in  value  of  the  lots  between 
the  date  of  the  contract  and  the  date  of  its  breach,  nine 
months  af  terward,  and  it  is  from  that  judgment  this  appeal 
is  prosecuted. 
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It  is  interesting,  although  irrelevant,  to  comment  upon 
the  fact  that  under  the  law,  if  appellant  ha-d  executed  and 
delivered,  and  the  appellees  had  accepted,  a  warranty  deed 
of  the  lots  in  question  for  the  consideration  to  him  paid  in 
full,  and  subsequently  his  title  had  wholly  failed,  the  meas- 
ure of  damages  would  have  been  the  consideration  paid  with 
interest,  whereas  as  held  in  this  State,  but  not  in  England, 
for  a  breach  of  the  contract  to  convey,  no  consideration 
whatever  having  been  paid,  the  measure  of  damages  is  the 
difference  in  value  of  the  premises  between  the  date  of  the 
contract  and  of  its  breach,  which,  in  this  case,  is  a  sum  con- 
siderably in  excess  of  what  he  would  have  been  mulcted  in 
had  he  given  a  deed  and  received  the  whole  consideration. 

It  would  seem  in  the  interests  of  consistency  as  if  the  rule 
of  law,  in  one  case  or  the  other,  ought  to  be  changed.  We 
do  not  doubt,  however,  but  the  rule,  as  it  is,  as  to  the  meas- 
ure of  damages,  was  correctly  applied  by  the  court. 

The  question  is,  was  the  proper  construction  of  what  the 
contract  was,  properly  determined  by  the  court. 

We  think  not.  The  two  propositions  were  submitted  to 
the  appellant  at  the  same  time  and  on  the  same  paper. 
While  either  one  was  a  complete  proposition  in  itself,  and 
was  separable  from  the  other,  if  the  appellant  had  chosen  to 
so  treat  it,  they  were  both  in  fact  accepted  by  him  by  the 
single  acceptance  written  across  the  back  of  the  paper  con- 
taining them.  His  acceptance  applied,  so  far  as  its  terms 
indicated,  as  well  to  both  as  to  either  one.  Had  the  propo- 
sitions been  written  on  separate  sheets  and  submitted  at  dif- 
ferent times,  the  identical  words  of  acceptance  employed  by 
appellant  would,  if  indorsed  on  each  separate  sheet,  have 
been  a  good  acceptance  as  applied  to  each  proposition. 

Nothing  was  lacking  in  the  words  of  acceptance  to  make 
them  complete,  and  for  a  breach  he  would  have  been  as 
clearly  liable  on  the  one  as  on  the  other. 

"  If  title  proves  satisfactory,"  is  as  applicable  to  his  agree- 
ment to  sell  as  to  his  agreement  to  buy. 

A  man  may  well  say,  I  will  buy  your  land  if  your  title  is 
satisfactory  to  me,  and  just  as  well  may  he  say,  I  will  sell 
you  my  land  if  my  title  is  satisfactory  to  you. 

Yoi.  Ll  3g 
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It  was  his  right  to  say,  in  the  one  ease,  I  will  not  engage 
to  tie  myself  up  in  a  contract  to  buy  your  land  unless  your 
title  proves  satisfactory  to  me,  and  in  the  other  case,  I  will 
not  tie  up  myself  or  my  land  in  a  contract  to  sell  you  my 
land  unless  my  title  proves  satisfactory  to  you. 

It  was  commendable  prudence  on  appellant's  part  to  so 
guard  himself,  having  in  view  the  many  disreputable  prac- 
tices in  beclouding  titles  of  which  common  knowledge  ex- 
ists, and  the  words  he  employed  show  clearlj^  enough  what 
his  intention  was.  That  both  parties  so  understood  it  can 
most  certainly  be  inferred  from  the  action  that  was  after- 
ward taken  with  reference  to  each  proposition.  The  lan- 
guage used  by  the  appellant  being  clear  and  explicit,  and  the 
paper  upon  which  it  was  written  relating  to  both  proposi- 
tions, it  was  error  for  the  trial  court  to  admit  evidence  of 
what  was  meant  by  the  parties.  Such  evidence  bein^  im- 
properly in  the  record  we  should  not  look  at  it  to  determine 
whether  the  minds  of  the  parties  met  upon  any  diflferent 
interpretation  to  be  given  to  the  propositions  and  their  ac- 
ceptance. 

Considered  together,  the  propositions  and  the  acceptance 
created  a  contract,  or  two  contracts,  clear  and  unambiguous 
in  terms,  that  required  no  explanation,  and  no  recourse  to 
evidence  in  explanation  thereof  should  have  been  admitted. 

Upon  the  whole  case  the  appellees  were  not  entitled  to 
recover,  and  the  judgment  of  the  Circuit  Court  should  have 
been  for  the  appellant. 

The  judgment  will  therefore  be  reversed  and  it  is  so 
ordered;  and  the  case  having  been  tried  by  the  court  below 
without  a  jury,  we  will  enter  filial  judgment  here  for  the 
appellant  upon  a  finding  of  th^  facts. 
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The  City  of  Springfield  v.  Michael  Burns. 

1.  NEGuaENCE — Exercise  of  Ordinary  Care. — In  actions  for  personal 
injuries  the  question  as  to  whether  the  plaintiff  was  in  the  exercise  of 
ordinary  care  is  a  question  of  fact  for  the  jury. 

2.  Instructions — Cities  and  Villages — Sidewalks, — An  instruction 
that  a  city  is  not  bound  to  keep  its  walks  in  reasonable  repair  for  tlieii 
entire  width,  is  erroneous. 

Memorandnm. — ^Action  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  Sangamon  County;  the  Hon.  James  A.  Creighton,  Judge,  pre- 
siding. Heard  in  this  court  at  the  May  term,  1898,  and  affirmed.  Opinion 
filed  October  28,  1893. 

The  opinion  states  the  case. 

Davis  McKeown,  city  attorney,  and  Connolly  &  Matheu, 
for  appellant. 

John  C.  Snigg,  attorney  for  appellee. 

Mr.  Justice  Wall  delivered  the  opinion  of  the  Court. 

The  appellee  recovered  a  judgment  for  $300,  on  account 
of  personal  injury  sustained  by  reason  of  a  defective  side- 
walk. 

The  brief  of  appellant  is  confined  mainly  to  a  discussion 
of  the  evidence. 

(595) 
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The  plaintiff  was  no  doubt  injured  by  stepping  into  a  hole 
in  the  walk  where  the  plank  had  worn,  or  been  broken  off, 
and  there  was  evidence  tending  to  show  that  the  defect  had 
been  there  long  enough  to  charge  the  cit}'^  with  notice. 

The  only  difficult  question  of  fact  was  whether  the  plaint- 
iff used  ordinary  care.  It  appears  that  a  short  distance  west 
of  where  the  injury  occurred  the  walk  was  in  a  worse  con- 
dition than  there — that  the  plaintiff  passed  over  that  part 
of  the  walk  in  safety — and  that  when  he  got  to  the  point 
in  question  he  went  along  the  north  edge  of  the  walk  to 
avoid  the  mud  and  slush  which  covered  the  middle  and  the 
south  side. 

In  doing  so  he  stepped  in  the  hole.  It  is  argued  that  by  the 
exercise  of  proper  care  he  could  have  avoided  the  injury. 
It  was  dark,  or  nearly  so,  and  misty,  said  for  this  reason 
he  failed  to  see  the  dangerous  place,  as  he  says.  Whether 
he  exercised  the  proper  degree  of  care  was  for  the  jury — 
and  we  think  there  is  enough  evidence  to  warrant  their  con- 
clusion on  this  point. 

That  the  city  was  in  fault  is  clear  enough.  The  court 
instructed  the  jury  very  fully  upon  the  duty  of  the  plaintiflF 
to  exercise  ordinary  care,  and  the  city  has  no  occasion  to 
complain  in  this  respect. 

It  is  urged,  however,  that  the  court  erred  in  modifying  an 
instruction  which  was  intended  to  advise  the  jury  that  the 
city  was  bound  to  keep  its  walks  in  reasonable  repair  but  not 
for  their  entire  width.  The  modification  consisted  in  strik- 
ing out  the  words  hut  not  for  their  entire  width.  This  was 
right.  The  duty  of  the  city  is  not  limited  to  any  part  of 
the  walk. 

Persons  may  properly  travel  along  the  edge  of  a  sidewalk 
at  any  time  and  more  especially  so  when  it  is  apparently 
necessary  in  order  to  avoid  mud  and  slush  on  the  other  por- 
tions thereof.  We  find  no  error  and  must  affirm  the  judg- 
ment 
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William  Partlow^  Administrator^  etc.^  t.  Illinois  Central     ^  ^^ 

Railroad  Company.  Ui^sq? 

1.  iNSTRUcrnoNS— 3ft««i  be  Contained  in  the  ^b^fra^t —When  a  party 
bringing  a  case  to  the  Appellate  Court  fails  to  copy  the  instructions  com- 
plained of,  or  any  that  were  given  on  either  side  in  the  abstract,  the  court 
u^ill  be  entirely  justified  in  declining  to  consider  errors  assigned  upon 
them. 

2.  Railroads— iSpeed  of  Trains, — It  is  not  negligence  per  ae  to  run  a 
train  at  a  speed  of  forty  or  fifty  miles  per  hour  through  an  incorporated 
town  when  there  is  no  ordinance  regulating  the  speed  of  trains. 

8.  Neguoence — Omissions  to  Look  for  Trains. — The  jury  should  not 
be  instructed  that  the  omission  to  look  and  listen  for  the  approach  of  a 
train  is  negligence  per  se. 

4.  Railroad  Crossings — Care  in  Approaching. — ^When  one  ap- 
proaches a  railroad  track  and  observes  that  there  is  nothing  to  obstruct 
his  view,  and  that  there  are  no  other  sounds  to  prevent  hearing  an 
approaching  train,  he  may  rationally  conclude  it  is  safe  to  cross,  and  in 
such  case  he  will  not  be  required  to  make  a  more  particular  examina- 
tion. 

Memorandnm.— Action  for  personal  injuries.  Error  to  the  Circuit 
Court  of  Coles  County;  the  Hon.  Edward  P.  VaiL,  Judge',  presiding. 
Heard  in  this  court  at  the  May  term,  1893,  and  affirmed.  Opinion  filed 
November  4,  1893. 

The  opinion  states  the  case. 

Craig  &  Craig,  attorneys  for  plaintiff  in  error. 

Horace  8.  Clark,  attorney  for  defendant  in  error. 

Mr.  Justice  Wall  delivered  the  opinion  of  the  Court. 

The  plaintiff  in  error  brought  an  action  against  the  defend- 
ant in  error  for  causing  the  death  of  the  intestate.  A  trial 
by  jury  resulted  in  a  verdict  and  judgment  thereon  for  the 
defendant. 

The  intestate  was  fatally  injured  by  a  collision  with  a  pas- 
senger train  on  defendant's  road  at  a  crossing  in  the  village 
of  Humbolt.  The  train  was  one  of  the  fastest  on  the  road 
and  made  no  stop  at  this  station.  It  was  running  forty 
to  fifty  miles  an  hour.  It  is  undisputed  that  the  whistle 
was  sounded  at  the  crossing  a  quarter  of  a  mile  north  of  that 
where  the  collision  occurred,  and  according  to  the  testimony 
of  the  train  men  there  was  no  want  of  later  signals  by 
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whistle  or  bell  of  the  approach  of  the  train.  The  deceased 
and  Ilushong,  his  brother-in-law,  were  in  a  wagon  approach- 
ing the  road  from  the  west.  It  was  just  at  nightfall,  though 
not  very  dark.  Hushong  escaped  without  serious  injury. 
He  testifies  that  as  they  approached  the  track,  when  about 
fifty  yards  from  it,  he  and  the  deceased  looked  for  trains; 
they  did  not  stop  and  listen,  but  looked.  At  the  point 
where  they  then  were  the  view  of  the  track  northward 
whence  the  train  was  coming  was  obstructed  by  buildings 
and  freight  cars. 

They  did  not  discover  the  train  until  just  as  they  reached 
the  crossing.  Their  horses  were  blind.  It  is  uncertain 
whether  the  team  got  upon  the  track  or  whether  it  was 
driven  against  the  train,  but  as  the  horses,  wagon  and  men 
were  all  found  on  the  west  side  of  the  track  it  is  quite 
probable  the  latter  theory,  which  is  not  without  support  in 
the  testimony,  is  the  correct  one. 

The  jury  found  the  defendant  not  guilty,  and  found  spe- 
cially that  the  deceased  did  not  exercise  care,  and  that  the 
defendant  gave  the  necessary  signals  and  was  not  guilty  of 
want  of  care.  There  were  other  special  findings  as  to  pro- 
bative or  evidentiary  matters,  which,  when  taken  together, 
are  in  support  of  those  stated,  as  to  the  ultimate  facts  upon 
which  the  proper  solution  of  the  case  depends. 

We  think  the  evidence  justified  these  special  findings  that 
deceased  did  not  exercise  ordinary  care  and  that  there  was 
no  negligence  on  the  part  of  the  defendant.  If  the  jury 
were  right  in  the  conclusions  thus  reached,  or  either  of  them, 
the  general  verdict  for  defendant  was  necessarily  correct, 
and  unless  the  jury  were  improperly  guided  by  the  instruc- 
tions the  judgment  must  be  affirmed. 

It  is  insisted  that  there  is  manifest  and  prejudicial  error 
in  the  instructions. 

The  plaintiff  in  error  has  failed  to  copy  the  instructions 
complained  of  or  any  that  were  given  on  either  side,  in  the 
abstract,  and  for  this  reason  we  would  be  entirely  justified 
in  declining  to  consider  the  point  thus  made.  Miller  v. 
Newell,  29  App.  192;  Fenter  v.  T.,  St.  L.  &  K.C.R.  R.,  lb. 
250;  Florez  v.  Brown,  27  App.  270. 


Third  District— May  Term,  1893.        599 

Partlow  V.  L  C.  R.  R.  Ck>. 

We  have,  however,  consulted  the  record  and  given  the 
matter  such  examination  as  seems  necessary  to  dispose  of  the 
question  thus  presented.  The  court  gave  the  following  at 
the  request  of  the  defendant : 

1.  In  the  absence  of  any^proof  of  an  ordinance  limiting 
the  speed  of  a  railroad  train  through  a  city  or  village,  the 
railroad  company  would  have*  a  right  to  run  its  trains 
through  any  such  village  or  city  at  any  rate  of  speed 
thought  proper,  consistent  with  the  safety  of  its  trains  and 
passengers,  and  of  persons  rightfully  upon  its  right  of  way 
at  road  crossings  who  were  exercising  ordinary  care  in  cross- 
ing the  railroad,  and  any  person  without  ordinary  care  cross- 
ing such  railroad  and  receiving  any  injury  for  the  want  of 
such  care  could  not  recover  therefor  on  account  of  such 
speed  alone. 

2.  That  in  the  absence  of  any  proof  of  a  village  ordinance 
such  a  rate  of  speed  as  is  customary  among  railroad  com- 
panies with  their  fast  trains  is  not  in  itself  negligence  on 
the  part  of  the  railroad  company. 

We  think  no  valid  objection  can  be  taken  to  the  first  in- 
struction. It  limits  the  right  of  the  company  to  run  at  any 
rate  of  speed  by  the  duty  to  care  for  the  safety  of  passen- 
gers and  of  persons  rightfully  on  the  right  of  way. 

The  second  may  be  criticised  because  it  refers  to  "  such 
rate  of  speed  as  is  customary  among  railroad  companies  " 
as  fixing  a  standard. 

What  is  or  is  not  customary  in  this  respect  is  not  the 
question,  but  we  can  not  see  that  any  harm  could  have  been 
done  by  this  instruction. 

■  It  merely  amounted  to  this,  that  the  rate  of  speed  proved 
in  the  present  case  was  not  in  itself  negligence  on  the  part 
of  the  company. 

That  is  to  say,  the  jury  are  not  to  infer  negligence  merely 
from  the  fact  that  the  speed  was  forty  or  fifty  miles  per 
hour,  as  proved.  It  might  be  negligent  or  it  might  not,  but 
it  was  not  so  necessarily.  There  was  no  municipal  ordinance 
fixing  the  speed  of  trains  when  passing  through  the  corpora- 
tion. 
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It  is  urged  that  the  court  erred  in  giving  the  followin] 
"  Every  person  is  bound  to  know  that  a  railroad  crossing  is 
a  dangerous  place  and  he  is  guilty  of  neglect  unless  he 
approaches  it  as  if  it  were  dangerous,  and  if  the  jurj'  believe 
from  the  evidence  that  the  deceased,  as  he  ap])roached  the 
railroad  track  in  the  wagon,  driven  by  his  brother-in-law, 
did  not  look  or  listen  to  ascertain  if  a  train  was  coming  and 
observe  all  reasonable  precaution  to  avoid  danger,  but  on 
the  contrary,  the  team  was  driven  directly  onto  the  track 
where  the  accident  happened,  without  any  steps  being  taken 
by  the  deceased  or  his  brother-in-law  to  ascertain  if  a  train 
was  approaching,  then  the  deceased  was  chargeable  with 
such  negligence  as  precludes  a  recovery  in  this  case,  unless 
the  jury  believe  from  the  evidence  that  the  servants  of  the 
railroad  company  were  guilty  of  gross  negligence." 

It  is  no  doubt  the  well  settled  rule  in  this  State  that  the 
jury  are  not  to  be  told  that  the  omission  to  look  and  listen 
for  the  approach  of  a  train  is  negligence  per  se. 

As  a  matter  of  argument  it  has  been  repeatedly  said  that 
such  omission  in  the  particular  case  was  negligent.  • 

And  it  may  be  said  that  it  is  so  usually  or  generally,  though 
not  necessarily,  in  all  cases. 

This  instruction  would  be  erroneous  within  the  rule  were 
it  not  for  the  clause  "  but  on  the  contrary  the  team  was 
driven  directly  onto  the  track  where  the  accident  hapi^ened 
-without  any  steps  being  taken  by  the  deceased  or  is  brother- 
in-law,  to  ascertain  if  a  train  was  approaching."  We  can  not 
understand  how  a  man  can  be  said  to  exercise  ordinary  care 
at  such  a  place  when  he  uses  no  more  than  he  would  at  a 
place  not  dangerous,  such  as  the  crossing  of  an  ordinary 
wagon  road  for  example.  It  may  be  said  that  this  clause  is 
merely  another  statement  of  the  proposition  that  it  is  negli- 
gence not  to  look  and  listen — and  it  may  be  asked  what  other 
steps  can  one  take  ? 

When  one  approaches  a  railroad  track  and  observes  that 
there  is  nothing  to  obstruct  his  view,  and  that  there  are  no 
other  sounds  to  prevent  hearing  an  approaching  train,  he  may 
rationally  conclude  it  is  safe  to  cross,  and  in  such  case  he 
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would  not  be  required  to  make  a  more  particular  examina- 
tion. 

And  even  if  he  were  to  see  a  train  coming,  yet  at  such  a 
distance  as  to  make  it  apparently  safe  to  cross  ahead  of  it, 
he  may  prudently  do  so,  though  he  would  not  be  justified  in 
making  the  attempt  if  it  were  doubtful  whether  he  could  do 
so  without  risk;  but  when  it  is  apparent  that  by  reason  of 
intervening  buildings  and  freight  cars  a  train  might  be  com- 
ing and  not  visible  to  him,  and  that  by  reason  of  other  noises 
he  might  not  be  able  to  distinguish  the  sound  of  the  train, 
then  as  a  matter  of  common  prudence  he  ought  to  take  some 
special  care  for  his  safety  and  not  content  himself  with  the 
reflection  that  he  neither  sees  nor  hears  a  train.  He  must 
know  that  there  is  danger  and  if  he  goes  on  as  though  there 
was  no  danger  he  can  not  be  free  from  negligence.  This  is 
all  the  jury  were  told  by  the  instruction,  when  it  is  fully  and 
fairly  considered,  and  it  is  all  they  would  understand  in  view 
of  the  evidence  to  which  it  was  to  be  applied. 

As  above  stated,  the  view  was  obstructed,  and  according 
to  the  proof  one  of  the  buildings  was  a  grain  elevator  which 
was  then  in  operation. 

Here,  then,  was  a  situation  where  the  train,  if  there  was 
one,  could  not  be  seen,  and  perhaps  it  could  not  be  heard, 
and  yet  no  pro]>er  precaution  was  taken. 

We  quote  from  Hushong's  testimony : 

Q.  Now,  you  may  tell  whether  you  listened  for  any  train 
there  before  you  drove  on  the  track,  and  whether  you 
looked?  A.  We  looked.  We  didn't  stop  our  team  and 
listen,  but  then  we  looked  for  the  train. 

Q.  Did  you  hear  any  whistle  blow,  or  any  bell  ring,  or 
anything  of  that  kind  ?    A.    No,  sir. 

Q.  You  may  tell  if  there  was  one  of  those  elevators 
there  running !  A.  The  one  next  to  the  depot  was  running 
—  the  north  elevator. 

Q.  Was  that  on  the  railroad's  right  of  way  ?  A.  I  be- 
lieve it  is;  I  couldn't  say  for  certain. 

Q.  If  the  right  of  way  is  100  feet  on  each  side,  state 
whether  it  would  be  on  the  right  of  way^or  not  ?  A.  Yes, 
sirj  it  would  be. 
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Q,  You  may  tell  whether  there  were  any  cars  standing 
there  anywhere  ?  A.  The  side  track  was  full  from  the  de- 
jx)t  down  to  the  road  to  the  crossing  where  we  started 
across. 

Q.  How  near  did  they  come  to  the  wagon  track  where 
you  crossed  the  railroacl?  A.  They  were  doAvn  within 
twenty  feet  of  the  wagon  road. 

Q.     From  the  depot  down?    A.     Yes,  sir. 

Q.  Now,  you  may  tell  how  long  you  saw  the  cars  before 
j'ou  were  struck  ?  A.  Well,  just  as  we  drove  across  the 
side  track  my  brother-in-law  says,  there  is  the  train;  and 
just  as  he  went  to  pull  up  on  the  lines  to  say  whoa,  the  train 
hit  the  team;  that  is  the  first  we  had  seen  or  heard  of  it. 

In  view  of  the  case  made  by  the  proof,  we  are  inclined  to 
hold  no  error  was  committed  in  giving  this  instruction. 

But,  as  already  stated,  the  jurj*^  found  specially  that  the 
defendant  was  not  guilty  of  a  want  of  ordinary  care.  If 
this  was  so,  tlien  there  could  be  no  verdict  for  the  plaintiff, 
and  it  was  immaterial  whether  the  deceased  was  exercising 
ordinary  care  or  not.  Therefore,  even  if  the  instruction 
^was  erroneous,  the  error  was  harmless  in  view  of  this  special 
finding  that  the  defendant  was  not  negligent. 

It  is  also  objected  that  the  court  would  not  admit  evi- 
dence offered  by  the  plaintiflf  to  show  that  the  village 
officials,  or  some  of  them,  had  complained  to  the  railroad 
company  of  the  speed  of  this  train.  We  think  the  evidence 
Wits  properly  excluded.  The  village  board  might  have 
passed  any  ordinance  on  the  subject  w^ithin  its  lawful 
power,  and  so  have  controlled  the  rate  of  speed  within  the 
corporate  limits,  but  had  not  done  so. 

If  the  customary  speed  of  the  train  at  that  place  was  dan- 
gerous, the  company  was  bound  to  know  it  without  being 
so  notified  by  the  village  officials,  or  any  one  else,  and  if  it 
was  not  dangerous,  no  mere  complaint  would  make  it  un- 
lawful. 

We  find  no  error  in  the  record,  and  the  judgment  will  be 
affirmed. 


Third  District— May  Term,  1893r         603 


Pratt  &  Co.  V.  Paris  Gas  Light  &  Coke  Co. 


Henry  Pratt  and  John  J.  Ryan,  Partners  as  Henry  Pratt    {^^^^^ 
&  Co.^  y.  Paris  tias  Light  &  Coke  Co. 

1.  Patents — Jurisdiction  of  State  Courts. — In  an  action  in  a  State 
court  for  the  recovery  of  the  price  agreed  to  be  paid  for  the  use  of  a 
patent,  the  defendant  may,  for  the  purpose  of  showing  a  failure  of  con- 
sideration, prove  that  the  patent  is  void  because  it  is  an  infringement  of 
a  prior  patent. 

2.  Patents — Jurisdiction  of  State  Courts.—The  Federal  courts  have 
exclusive  jurisdiction  of  all  actions  to  annul  letters  patent,  and  of  actions 
between  the  owners  of  adversary  patents  to  determine  questions  of  pri- 
ority and  infringements. 

Memorandam. — Assumpsit  for  goods  sold,  etc.  Appeal  from  the  Cir- 
cuit C^orfc  of  EJgar  Count/;  the  Hon.  Ferdinand  Bookwalter,  Judge, 
presiding.  Heard  in  this  court  at  the  May  term,  1893,  and  affirmed. 
Opinion  filed  November  27,  1898. 

The  opinion  states  the  case. 

John  T.  Richards,  Joseph  E.  Dyab  and  Daniel  F.  Eaum, 
attorneys  for  appellants. 

Appellee's  Brief,   H.   Van  Sellar  and  F.  W.   Dundas, 

Attorneys. 

The  law,  we  submit,  is,  that  whenever  a  suit  is  brought  on 
a  contract  in  a  State  court  and  the  question  of  the  validity 
of  a  patent  comes  up  collaterally  or  grows  out  of  the  contract, 
then  the  State  court  has  jurisdiction  to  hear  and  determine 
the  matter.  Sigle  v.  Brooks,  25  111.  App.  210;  Nye  v.  Eay- 
mond,  16  111.  154;  Sareburn  v.  Jackson,  60  Conn.  569;  Middle- 
brook  V.  Boodburn,  47  N.  Y.  446;  Bebein  v.  McKinzie,  47  N. 
Y.  662;  3  Wait's  Actions  and  Defenses,  766;  Dickenson  v. 
Hall,  14  Pick.  220;  18  Am.  &  Eng.  Ency.,  70,  71,  141;  Page 
V.  Dickenson,  28  Wis.  690;  Eice  v.  Garnhart,  34  Wis.  453; 
Saxton  V.  Dodge,  57  Barb.  84;  Slemmen's  Appeal,  58  Penn. 
155. 

The  fact  that  a  patent  can  not  be  used  without  infringing 
on  other  patents  is  a  good  defense.     Davis  v.  Gray,  17  Ohio, 
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330;  Orr  v.  Bunwell,  17   Ala.  378;  17  Am.  &  Eng.  Ency., 
Ul. 

If  a  patent  is  invalid,  that  is  a  good  defense.  Nye  v.  Kay; 
mond,  16  III  153. 

Mr.  Justice  Wall  delivered  the  opinion  of  the  Court. 

This  was  assumpsit  by  appellants  against  appellee  to 
recover  the  price  of  a  certain  apparatus  for  the  manufacture 
of  water  gas,  furnished  by  the  former  to  the  latter  under  a 
contract  in  writing.  The  appellee  pleaded  the  general  issue 
and  four  si)ecial  pleas.  These  latter  were  in  effect  that  the 
consideration  had  failed,  that  the  contract  had  been  entered 
into  upon  false  and  fraudulent  representations  by  the  ap- 
pellants, as  to  material  facts,  involving  the  right  to  use 
tlie  patent  for  the  manufacture  of  gas  by  the  apparatus 
in  question,  and  that  the  appellants  had  failed  to  indemnify 
the  appellee  against  the  claims  of  the  real  owner  of  the 
patent. 

The  court  overruled  a  demurrer  to  the  special  pleas  and 
thereupon  replications  were  filed.  The  issues  were  found 
by  a  jury  for  the  appellee,  and  after  denying  a  motion  for 
a  new  trial,  the  court  entered  judgment  accordingly,  from 
which  appellants  prayed  the  present  appeal.  The  evidence 
tended  to  show : 

1st.  That  while  the  parties  were  negotiating,  the  appel- 
lee distinctly  informed  appellants  that  it  would  not  buy  the 
apparatus  if  there  was  any  question  as  to  the  right  to  use 
the  patent,  and  that  if  there  was  any  claim  of  that  sort, 
whether  valid  or  not,  it  would  have  nothing  to  do  with 
the  matter;  and  that  the  appellants  then  represented  that 
while  there  had  been  a  claim  that  the  patent  was  an  infringe- 
ment upon  what  was  known  as  the  Springer  patent,  that 
claim  had  been  abandoned  and  there  was  then  no  such  claim 
made  by  the  holders  of  the  Si)ringer  patent,  and  that  upon 
the  faith  of  this  representation  the  appellee  signed  the  con- 
tract. 

2d.  That  this  representation  was  false  and  so  known  to 
appellants,  and  that  shortly  after  the  contract  was  signed, 
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and  while  the  apparatus  was  being  put  in  pla<3e,  the  appellee 
was  notified  by  the  National  Gas  Light  and  Coke  Company, 
that  the  use  of  the  apparatus  would  infringe  upon  the 
Springer  patent,  and  that  a  suit  would  be  brought  against 
appellee  if  it  should  use  the  same;  that  appellee  then  notified 
the  appellants  of  the  fact,  and  of  its  unwillingness  to  pro- 
ceed further  in  the  matter,  and  that  appellants,  to  induce 
the  appellee  to  proceed,  promised  to  give  the  appellee  a  bond 
of  indemnity  against  any  loss  in  the  premises,  whereupon 
the  appellee  consented  to  proceed,  but  that  the  bond  was 
never  given. 

3d.  That  a  suit  was  brought  against  the  appellee  by  the 
National  Gas  Light  and  Coke  Company  in  the  U.  S.  Circuit 
Court  for  the  Southern  District  of  Illinois  for  an  infringe- 
ment of  said  Springer  patent,  which  suit,  though  brought 
nearly  four  years  previously,  and  which  appellants,  by  the 
terms  of  the  contract,  were  bound  to  defend,  was  still  pend- 
ing and  undetermined. 

4th.  That  the  use  of  the  apparatus  was  an  infringement 
on  the  Springer  patent,  and  that  the  appellee  was  liable  for 
damages  on  that  account  for  the  time  during  which  it  had 
used  the  apparatus,  a  period  of  a  year  or  more,  and  it  appear- 
ing that  appellants  were  not  defending  said  suit  as  by  the 
true  meaning  of  the  contract  they  were  bound  to  do  and 
that  they  would  not  execute  the  bond  of  indemnity  as  agreed, 
appellee  quit  using  the  apparatus  and  notified  appellants 
that  it  would  not  pay  for  the  apparatus  and  that  the  same 
was  subject  to  their  order. 

We  are  inclined  to  hold  that  the  jury  were  warranted  by 
the  proof  in  finding  that  the  contract  was  entered  into  upon 
the  faith  of  the  representation  that  the  right  to  ulse  the  patent 
was  not  disputed  and  that  this  representation  was  known  by 
appellants  to  be  untrue  when  it  was  made;  and  further  that 
appellee  was  justified  in  its  refusal  to  proceed  under  the  con- 
tract on  being  apprised  of  these  facts. 

Hence  the  agreement  then  made  by  the  appellants  to  give 
an  indemnity  in  the  form  of  a  bond  (in  addition  to  the 
covenant  in  the  contract  to  defend  any  suit  brought  for 
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infringement)  was  upon  a  valid  consideration,  and  the  fail- 
ure to  comply  with  this  agreement  was  good  reason  for 
refusing  to  use  the  apparatus  or  to  pay  for  it. 

We  are  also  inclined  to  hold  that  the  pendency  of  the  suit 
in  the  Federal  court  for  so  long  a  period,  unexplained,  suf- 
ficiently supports  the  allegation  of  the  plea  that  the  appel- 
lants had  failed  to  defend  the  suit  as  by  their  contract  they 
had  agreed  to  do. 

The  more  difficult  question  arises  from  the  apparent  fact 
that  the  verdict  of  the  jury  may  not  have  been  based  upon 
a  finding  of  these  matters  favorably  to  the  appellee,  but  upon 
a  finding  that  the  use  of  this  apparatus  was  an  infringement 
of  the  patents  controlled  by  the  National  Gas  Light  &  Coke 
Company. 

If  the  appellants  had  no  right  to  sell  to  appellee  the  priv- 
ilege of  using  this  apparatus  because  it  was  such  infringement, 
then  it  is  clear  there  was  a  total  failure  of  consideration,  and 
upon  this  ground  the  ap|)ellee  was  entitled  to  the  verdict. 

The  apparatus  was  wholly  worthless  to  ap|)ellee  if  it  could 
not  be  safely  used,  and  the  presumption  is  that  what  bene- 
fit was  derived  from  its  use  up  to  the  time  it  was  abandoned 
would  be  fully  met  by  the  liability  to  account  for  damages 
in  the  shape  of  royalty  to  the  holders  of  the  patent  infringed 
upon,  irrespective  of  the  loss  necessarily  arising  from  having 
to  make  a  change  in  its  method  of  manufacturing  gas.  Rice 
V.  Garnhart,  34  Wis.  453;  Bliss  v.  Negus,  8  Mass.  46. 

The  appellants  insist,  however,  that  the  issue  thus  pre- 
sented was  not  within  the  jurisdiction  of  the  court  to  try,  and 
that  it  could  be  determined  only  in  the  courts  of  the  United 
States. 

If  this  position  is  well  taken  the  judgment  must  be  reversed, 
and  so  the  question  of  vital  importance  is : 

In  an  action  in  a  State  court  for  the  recovery  of  the  price 
agreed  to  be  paid  for  the  use  of  a  patent  may  the  defendant, 
for  the  purpose  of  showing  a  failure  of  consideration,  prove 
that  the  patent  is  void  because  it  is  an  infringement  of  a 
prior  patent  ? 

That  the  Federal  courts  have  exclusive  jurisdiction  of  all 
actions  to  annul  letters  patent  and  of  actions  between  the 
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owners  of  adversary  patents  to  determine  questions  of  prior- 
ity and  infringement  is  not  a  matter  of  doubt.  As  to  this 
there  is  no  conflict  of  judicial  opinion. 

The  present  is  not  such  a  proceeding.  It  is  merely  an 
action  on  a  money  demand  to  which  there  is  interposed  the 
defense  of  a  want  or  failure  of  consideration,  and  in  support 
of  this  defense  the  validity  of  the  patent  is  involved.  The 
point  arises  collaterally. 

The  weight  of  authority  as  we  find  it,  is  that  the  State 
court  has  jurisdiction  in  such  case.  Page  v.  Dickerson,  2S 
Wis.  694;  Rice  v.  Gamhart,  supra;  Middlebrook  v.  Broadbent, 
47  N.  Y.  443;  Saxton  v.  Dodge,  57  Barb.  84;  Slemmer's 
Api^eal,  58  Penn.  155;  Nye  v.  Raymond,  16  111.  154. 

Other  cases  to  the  same  eflFect  are  cited  in  these;  opposed 
will  be  found  Elmer  v.  Pennel,  40  Me.  480;  and  perhaps 
others.  ^ 

As  to  the  ruling  of  the  court  upon  instructions  we  think 
the  complaint  of  appellants  not  well  founded. 

Although  the  court  refused  the  instructions  set  forth  in 
the  abstract,  yet  we  find  that  it  gave  nineteen  others  at  the 
instance  of  appellants,  not  abstracted,  in  which  the  law  w^as 
stated  with  sufficient  clearness  and  accuracy. 

The  objections  to  those  given  at  the  request  of  appellee 
are  unsound  if  the  general  views  we  have  above  expressed 
are  correct.  It  seems  not  necessary  to  discuss  these  objections 
in  detaiL    The  judgment  will  be*  affirmed. 


Illinois  Central  Railroad  Company  r.  John  Quirky  Ad- 
ministrator of  the  Estate  of  Patrick  H. 
Quirky  Deceased. 

1.  Neguoencb — Must  Be  Shown  or  There  Can  Be  No  Becovery,— In 
actions  for  personal  injury  the  result  of  negligence  on  the  part  of  the 
defejidant,  proof  of  the  acts  constituting  the  negligence  must  be  made 
by  the  plaintiff  or  there  can  be  no  recovery. 

2.  Railroads — Not  Liable  for  Criminal  Acta  of  Others. — A  railroad 
company  is  not  liable  for  injuries  resulting  from  the  criminal  acts  of 
tiiii'd  parties  in  causing  a  wreck  of  its  cat's. 
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3.  Evidence— iJ^carfte  of  Conviction  of  Persons  Causing  Wrecks. — 
In  an  action  for  damages  for  a  death  caused  by  negligence,  it  is  not 
error  to  refuse  to  admit  in  evidence  certified  copies  of  the  record  of  the 
trial  and  conviction  of  the  persons  for  the  murder  of  appellee's  intestate 
by  causing  the  wreck  of  appellant's  cars. 

Memorandnm. — Actions  for  damages  occasioned  by  death  from  negli- 
gent act.  Appeal  from  the  Circuit  Court  of  Cl^ampaign  County;  the 
Hon.  Edward  P.  Vail,  Judge,  presiding.  Heard  in  this  court  at  the 
May  term,  1898.     Reversed  and  remanded. 

The  opinion  states  the  case. 

Wolfe  &  Stoker,  attorneys  for  appellant. 

Appellee's  Brief,  Thoi^las  J.  Smith,  Attorney;  C.  B.  Smith 

AND  J.  L.  Ray,  of  Counsel. 

In  an  action  for  damages  causing  death  by  negligence,  a 
verdict  of  not  guilty  upon  an  indictment  for  homicide,  is 
not  admissible  in  evidence.  Marsh  v.  Walker,  48  Texas,  372; 
Cottingham  v.  Wicks,  54  Ga.  275;  Gray  v.  McDonald,  16  S. 
W.  Rep.  398. 

Mb.  Justice  Wall  delivered  the  opinion  of  the  Coxtrt. 

On  the  night  of  May  28,  1891,  Patrick  Quirk,  who  was  a 
locomotive  engineer,  and  while  in  the  discharge  of  his  duty 
as  such,  lost  his  life  in  a  wreck  on  the  Illinois  Central  Rail 
road.  His  administrator  brought  this  suit  to  recover  dam- 
ages therefor,  alleging  that  the  wreck  was  caused  by  the 
unsafe  condition  of  the  track,  and  recovered  a  judgment  for 
§3,000. 

It  appears  that  the  railroad  company  had  been  ballasting 
its  track.  The  work  had  progressed  north  from  Centi'alia 
and  it  was  a  matter  of  dispute  as  to  how  far  it  had  been 
completed  with  respect  to  the  point  where  the  accident 
occurred. 

Appellee  insisted  and  offered  evidence  tending  to  prove 
that  it  was  incomplete  at  that  point  and  that  by  reason  of 
such  condition  the  engine  was  derailed,  and  this  was  the 
unsafe  condition  intended  to  be  alleged  in  the  declaration. 


Third  Disteict— May  Term,  l&dd.        609 


1      ' 


I.  C.  R.  R  Ck).  V.  Quirk. 


The  process  of  ballasting  need  not  be  minutely  described, 
but  in  a  general  way,  three  gangs  of  mefi  were  employed, 
the  first  of  which  took  out  a  certain  portion  of  the  dirt  con- 
stituting the  road-bed,  removed  the  defective  ties  and 
replaced  them  with  sound  ones;  the  second  lifted  the  track, 
drove  spikes  and  adjusted  the  ballast  which  had  been  depos- 
ited by  the  ballast  train  after  the  work  of  the  first  gang, 
and  the  third  gang  finished  the  work,  "lined"  the  track 
and  "  trimmed "  the  ballast  between  the  rails  and  on  the 
sides.  Appellant  proved  that  the  work  of  the  second  gang 
had  been  carried  north  of  the  point  where  the  accident 
occurred  and  that  so  far,  at  least,  the  track  was  practically 
safe,  though  it  was  not  completely  finished.  At  the  time 
the  train  was  running  slowly,  ten  or  twelve  miles  per  hour, 
on  account  of  this  unfinished  condition,  the  deceased  being 
fully  aware  of  the  situation. 

He  had  passed  over  it  that  morning  with  an  engine  com- 
ing south.  He  knew  all  about  it  and  it  is  not  contended 
that  he  was  running  recklessly.  Indeed,  it  is  to  be  inferred 
from  the  proof  that  he  was  using  proper  care,  and  that  the 
derailment  was  not  due  to  any  negligence  on  his  part.  The 
first  question  presented  is  as  to  the  liability  of  the  company 
in  such  a  case. 

It  must  be  clear  that  the  work  of  ballasting  the  track  was 
proper,  and  indeed  necessary  to  make  a  first-class  road,  and 
there  was  no  negligence  in  undertaking  it  while  the  ordi- 
nary freight  and  passenger  traiflc  was  being  conducted.  It 
was  right  and  proper  to  do  this  work,  not  only  for  the  safety 
of  passengers,  but  for  that  of  employes,  and  it  was  not 
necessary  or  practicable  to  suspend  the  business  of  the  road 
while  it  was  going  on. 

Some  inconvenience  and  extra  care  on  the  part  of  all 
would,  of  course,  be  expected,  and  this  could  not  well  be 
otherwise. 

If  the  company  used  all  reasonable  care  in  the  premises  it 
was  not  responsible  for  the  injury  to  the  deceased  if  he  was 
fully  advised  of  the  situation.  The  hazard  in  such  case 
would  be  an  incident  of  the  service,  and  conceding  that  the 
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wreck  resulted  from  the  imperfect  condition  of  the  track,  it 
would  be  necessary  to  show  want  of  care  on  the  j)art  of  the 
company,  or  that  deceased,  without  imputation  of  negligence 
on  his  part,  was  unaware  of  the  extra  danger. 

As  already  observed,  the  deceased  knew  the  situation, 
and  was  using  due  care  commensurate  thereto.  We  find  in 
the  evidence  no  sufficient  proof  that  the  company  was  neg- 
ligent. 

The  work  was  carried  on  with  a  proper  force  of  men, 
and  in  a  proper  way — with  due  care  in  all  respects  so  far  as 
disclosed  by  the  record.  Further,  the  weight  of  evidence 
is,  as  we  read  it,  very  clearly  to  the  effect  that  the  second 
gang  of  men  had  passed  the  point  of  the  wreck;  that  the 
track  so  far  was  entirely  safe  for  the  speed  at  which  the 
train  was  moving  and  that  the  accident  was  due  to  some 
other  cause. 

The  engine  was  thrown  on  the  east  side  of  the  track,  the 
tender  and  baggage  car,  and  possibly  another  car,  were 
thrown  on  the  west. 

The  rest  of  the  train  remained  on  the  track  and  was  sub- 
sequently pulled  back  to  Centralia  by  a  relief  train. 

It  was  found  that  one  rail  on  the  west  side  of  the  track 
had  been  loosened.  The  angle  bars  connecting  it  with  the 
next  rail  south  were  removed.  Those  bars  were  not  bent. 
The  bolts  which  held  them  in  place  were  out;  the  nuts 
were  off,  and  the  threads  of  the  nuts  and  bolts  were  un- 
broken. The  spikes  had  been  pulled  out  along  the  west 
side  of  the  rail  for  ten  or  twelve  ties,  and  a  rat-tail  file,  three- 
fourths  inch  in  diameter,  had  been  driven  into  one  of  the 
holes  from  which  the  spike  had  been  drawn  on  the  "  shoul- 
der tie,"  that  is  the  tie  next  north  of  the  "  joint  tie." 

This  file  was  broken  off  close  to  the  wood,  and  the  broken 
pieces  were  lying  a  few  feet  south. 

There  were  found  at  the  place  a  claw  bar,  such  as  is  used 
for  the  purpose  of  pulling  spikes,  and  a  track  wrench,  such 
as  may  be  used  to  fasten  bolts  on  angle  bars.  These  tools 
belonged  to  the  Jacksonville  South  Eastern  Eailroad,  and 
had  been  taken  from  its  tool  house  a  day  or  two  before,  by 
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some  unknown  person.  A  file  had  also  been  taken  from  the 
same  place,  similar  to  that  driven  into  the  shoulder  tie. 
There  is  no  reason  to  believe,  from  the  proof,  that  these 
spikes  were  drawn,  or  the  angle  bars  removed  in  the  course 
of  the  work  of  ballasting  the  track.  Indeed  there  is  no 
doubt  that  such  was  not  the  case,  and  that  this  was  the 
criminal  work  of  others.  The  presence  of  the  file  driven 
into  the  spike  hole,  also  strongly  tends  to  prove  that  there 
had  been  some  unlawful  interference  with  the  track. 

In  addition  to  these  circumstances,  as  to  which  there  is 
no  contradiction,  the  appellant  proved  by  a  reputable  wit- 
ness, that  he  passed  along  the  highway,  parallel  with  the 
railroad,  returning  to  his  home  from  a  meeting  of  the  Fair 
Association,  of  which  he  was  the  president,  at  Centralia, 
about  the  hour  of  ten  o'clock  of  the  night  of  the  wreck,  and 
but  a  short  time  before  it  occurred.  His  attention  was  at- 
tracted by  a  sound  of  striking  or  tapping  upon  iron,  and 
looking  in  the  direction  whence  the  sound  came,  he  saw  two 
men  on  the  track,  at  or  very  near  the  place  of  the  wreck, 
one  of  them  holding  or  leaning  on  a  crow-bar,  and  the 
other  stooping  over  and  apparently  doing  something  to  the 
track. 

These  men  he  identified  the  next  day  when  they  were 
under  arrest,  and  the  appellant  offered  to  prove  by  the  rec- 
ord of  the  Circuit  Court  of  Marion  County,  that  they  were 
indicted  and  convicted,  and  sent  to  the  penitentiary  for  the 
murder  of  the  said  Patrick  Quirk,  by  causing  the  said  wreck, 
by  so  interfering  with  the  track. 

This  record  the  court  excluded,  and  as  we  think,  properly, 
because  of  the  diflference  between  the  parties  to  that  pro- 
ceeding and  this. 

After  carefully  considering  all  the  evidence  and  the  briefs 
of  counsel,  we  are  of  opinion  that  the  appellee  failed  to  show 
that  appellant  was  negligent  in  respect  to  the  condition  of 
its  tracks,  and  that  appellant  satisfactorily  proved  that  the 
wreck  was  caused,  not  by  its  negligence,  but  by  the  unlaw- 
ful act  of  other  parties,  in  loosening  the  rail  as  above  de- 
scribed. 


61  ei2i 

70    lo6 


612  Appellate  Courts  of  Illinols. 

Vol.  51.]  Harte  v.  Fowler. 

We  think  there  is  no  room  for  doubt  on  these  points,  as 
the  record  now  appears,  and  that  the  verdict  was  so  clearly 
against  the  proof  that  it  was  the  duty  of  the  Circuit  Court 
to  grant  a  new  trial.  For  the  error  in  this  respect  the  judg- 
ment will  be  reversed  and  the  cause  remanded. 


P.  W.  Harts  r.  Rose  H.  Fowler,  for  use,  etc. 

1,  Guarantor— WTicn  Not  Liable, — If  the  principal  is  not  liable,  the 
guarantor  will  not  be. 

Hemorandam.— ABSumpsit.  Appeal  from  the  Circuit  Court  of  San- 
gamon County;  the  Hon.  Jbsse  J.  PmLLiPS,  Judge,  presiding.  Heard 
in  this  court  at  the  May  term,  1893.  Reversed  and  remanded  with 
directions.    Opinion  filed  November  4,  1893. 

The  opinion  states  the  case. 

Conk  LINO  &  Grout,  attorneys  for  appellant. 

Brown,  Wheeler  &  Brown,  attorneys  for  appellee. 

Mr.  Justice  Boogs  delivered  the  opinion  of  the  Court. 

The  judgment  appealed  from  was  rendered  against  the 
appellant  as  guarantor  for  Hattie  B.  Harts,  upon  a  contract 
which  was  before  this  court  in  the  case  of  Hattie  B.  Harts 
V.  Rose  H.  Fowler,  use,  etc.  We  decided,  in  an  opinion  filed 
at  this  term  in  the  last  named  case,  that  liability  to  pay  cer- 
tain interest  claimed,  did  not  arise  against  the  maker  of  the 
contract.  The  judgment  against  the  appellant,  in  the  case 
at  bar,  is  for  the  same  alleged  liability  upon  the  same  con- 
tract as  guarantor  for  the  maker. 

If  the  principal  is  not  liable,  the  guarantor  would  not 
be;  hence  the  judgment  herein  must  be  reversed;  but  as 
we  held  that  judgment  should  have  been  rendered  against 
the  principal  maker  of  the  contract  for  the  sum  of  $3,015.66 
with  interest  from  the  2d  day  of  January,  1892,  at  five  per 
cent,  and  remanded  the  case  against  her  with  directions  to 


Third  District— May  Term,  1893.        613 

Spindler  v.  The  People. 

the  Oifcuit  Court  to  enter  such  judgment,  this  case  must  be 
and  is  remanded  with  directions  to  the  Circuit  Court  to 
enter  like  judgment  against  the  appellant  herein.  Reversed 
and  remanded  with  directions. 
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Sureties  on   the  Bond  of  Merton    Dunlap^  County  51*  612I 

Clerk,  V.  The  People  of  the  State  of  Illinois, 

for  use  of  the  County  of  Ford. 

1.  Sureties — Defenses  on  Official  Bonds, — ^In  an  action  upon  the  offi- 
cial bond  of  a  county  clerk  for  fraudulently  issuing  orders,  etc..  the 
sureties  can  not  be  heard  to  make  the  defense,  that,  but  for  the  negli- 
gence of  the  treasurer,  and  the  failure  of  the  board  to  compare  the  orders 
with  its  fUes  and  records,  the  fraud  could  not  have  been  successf  uL 

Memorandum.  —Debt  on  official  bond.  Appeal  from  the  Circuit  Court 
of  Ford  County;  the  Hon.  Thomas  F.  Tipton,  Judge,  presiding.  Heard 
in  thii^  court  at  the  May  term,  1893,  and  affirmed.  Opinion  filed  Decem- 
ber 8,  1893. 

The  opinion  states  the  case. 

Alfeed  Sample,  pro  se,  0.  H.  Teomans,  E.  0.  Geay,  and 
F.  H.  MoFFETT,  attorneys  for  appellants. 

Cook  &  Moffett,  attorneys  for  appellee. 

Per  Cubiam. 

This  was  an  action  on  the  official  bond  of  Merton  Dunlap, 
as  county  clerk  of  l^ord  county,  for  the  term  of  four  years, 
beginning  the  first  Monday  in  December,  1886,  and  ending 
the  first  Monday  of  December,  1890.  The  sureties  only 
were  served  with  process  and  the  principal  did  not  appear. 

The  case  was  tried  before  the  court  without  a  jury  by 
consent  and  resulted  in  a  finding  for  the  plaintiff,  the  dam- 
ages being  assessed  at  $4,571.35.  Judgment  was  accordingly. 

The  plaintiff- s  claim  comprised  four  classes : 
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1st.  Fees  received  by  the  clerk  during  his  term  of  olfice 
and  not  accounted  for  in  his  semi-annual  reports,  $378.38. 

2d.  Allowances  made  him  by  the  board  for  services  ren- 
dered the  county,  which  he  never  accounted  for  in  his  semi- 
annual reports,  $572.99. 

3d.  For  orders  issued  by  Dunlap  payable  to  himself,  in 
excess  of  allowances  made  to  him  by  the  board,  $2,530.4t8. 

4th.  For  orders  issued  by  Dunlap  to  other  parties  with- 
out authority  from  the  board,  which  orders  were  paid  to 
him,  $634.57. 

And  for  orders  issued  by  Dunlap  to  other  parties  in  excess 
of  amounts  allowed  to  them,  which  excess  of  orders  Dun- 
lap collected  and  converted  to  his  own  use,  $454.83. 

It  is  conceded  that  for  the  first  class  the  appellants  are 
liable. 

As  to  the  second  class  it  is  contended,  as  it  was  in  the  case 
preceding,  James  Y.  Campbell  et  al.  v.  The  People,  etc.,  that 
the  sureties  are  not  liable,  because  when  the  several  allow- 
ances were  made  there  was  no  general  balance  due  from  the 
county  to  the  clerk,  his  settlements  having  been  regularly 
made  semi-annually,  as  by  law  required,  and  the  balances 
then  found  due  having  been  adjusted.  It  is  not  necessary 
to  repeat  the  views  expressed  in  that  case  on  this  point. 
For  the  reasons  there  stated,  the  objection  is  regarded  as 
untenable. 

As  to  the  items  embraced  in  the  third  and  fourth  classes, 
the  difference  is  that  in  the  one  the  orders  were  payable  to 
the  clerk,  and  in  the  other  they  were  payable  to  other 
parties. 

These  were  all  improperly  issued  and  it  can  not  be  denied 
that  the  clerk  was  guilty  of  a  breach  of  duty  in  that  re- 
spect. It  is  argued  here,  as  it  was  in  the  Campbell  case,  that 
as  the  orders  were  not  countersigned  by  the  treasurer  they 
were  improperly  paid  by  him,  hence  the  sureties  are  not 
liable;  and  that  as  to  those  which  were  not  payable  to  the 
clerk  but  to  third  parties,  the  treasurer  was  further  at  fault, 
as  lie  should  have  paid  them  only  to  the  payees  named.  It 
appears  that  it  was  customary  for  the  clerk  to  deposit  the 
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orders  at  the  bank  of  Blackstock  &  Co.,  where  the  treasurer 
kept  his  funds,  and  the  bank  would  pay  the  money  to  Dun- 
lap,  he  claiming  as  to  those  not  payable  to  him  that  he  Avas 
the  agent  of  the  payees.  The  bank  would  at  intervals  re- 
ceive checks  from  the  treasurer  for  the  amount  of  orders  so 
received  and  on  hand  and  he  would  report  the  orders  to  the 
county  board  in  his  next  semi-annual  statement,  and  the 
overissue  not  then  being  detected,  the  board  would  ap- 
prove the  report  and  destroy  the  orders. 

Admitting  that,  but  for  the  negligence  of  the  treasurer, 
and  the  failure  of  the  board  to  compare  the  orders  with  its 
files  and  records,  the  fraud  could  not  have  been  successful, 
yet  we  hold  here,  as  we  did  in  the  Campbell  case,  that  no 
defense  thereby  arises  to  the  sureties. 

Perhaps  the  board  might  have  made  the  discovery  by  the 
use  of  more  care,  but  the  conduct  of  the  clerk  was  skillful 
as  well  as  criminal,  and  the  board  had  no  suspicion.  The 
prime  cause  of  the  loss  was  the  gross  malfeasance  of  the 
clerk  in  the  course  of  his  official  action. 

The  sureties  can  not  be  heard  to  make  this  defense. 

In  this  case,  as  in  the  preceding,  the  orders  were  in  effect 
payable  to  bearer,  and  the  clerk  seems  to  have  had  a  gen- 
eral authority  from  persons  having  claims  allowed  against 
the  county  to  collect  and  remit.  What  we  said  on  this 
point  in  the  preceding  case  of  Campbell  et  al.  v.  The 
People,  is  applicable  here. 

Without  going  further  into  details,  or  making  special 
reference  to  all  the  points  discussed  in  the  briefs,  we  are  of 
opinion  the  judgment  should  be  affii'med. 


David  Nappin  ?•  John  Abbott. 

1.  Mistakes— PH?uj<pai  lAdbie  for  Mistakes  of  Agent. --A  principal 
is  liable  for  the  mistakes  of  his  agents  made  in  the  line  of  his  employ- 
ment. 

Memorandnm.— Trespass  for  taking  personal  property.  App'^al  from 
the  Circuit  CJourt  of  Fulton  County;  tlie  Hon,  jEFF£r.soN  Oru,  Judge, 
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prefliding:    Heard  in  this  oourt  at  the  May  term,  1893,  and  affirmed. 
Opinion  filed  December  12,  1893. 

The  statement  of  facts  is  contained  in  the  opinion  of  the 
court. 

« 

Gray  &  Waggoner,  attorneys  for  appellant, 

D.  Abbott,  attorney  for  appellee. 

Mb.  Justice  Wall  delivered  the  opinion  op  the  Court. 

This  case  originated  before  a  justice  of  the  peace  and  was 
j  removed  by  appeal  to  the  Circuit  Court,  where,  by  agree- 
ment, the  issues  were  submitted  to  the  court,  a  jury  being 
waived,  resulting  in  a  finding  and  judgment  for  the  plaintiff 
for  fifty  dollars,  from  which  judgment  the  defendant  has 
prosecuted  an  appeal  to  this  court.  The  plaintiff  had  sold 
the  defendant  a  thoroughbred  Ilereford  bull  calf  and  a 
heifer  of  the  same  breed  for  the  sum  of  $92.60. 

The  male  animal  was  designated,  but  the  heifer  was  to  be 
selected  by  the  defendant,  he  to  have  his  choice  of  two 
owned  by  the  plaintiff.  These  heifers  the  defendant  had 
never  seen.  The  plaintiff  sent  him  word  to  come  and  get 
the  animals,  and  he  went  accordingly  on  the  day  named. 
The  plaintiff  was  not  present  but  had  instructed  his  hired 
men  to  meet  the  defendant  and  give  him  the  stock.  These 
hired  men  testify  that  they  did  not  know  which  were  the 
thoroughbred  heifers,  but  the  defendant  professed  to  know 
and  made  his  selection  without  anything  said  or  done  by 
them.  He  testified  that  he  did  not  know,  or  assume  to 
know,  and  that  they  pointed  out  two  heifers  as  the 
thoroughbreds,  and  he  selected  one  of  them,  and  it,  together 
with  the  male,  was  driven  to  his  premises.  It  was  a  part  of 
the  contract  that  the  plaintiff  was  to  furnish  a  pedigree, 
showing  the  animals  to  be  thoroughbred.  The  next  day 
after  the  defendant  got  the  animals,  the  heifer  died,  and 
then  it  was  ascertained  that  she  was  not  one  of  the 
thoroughbreds,  and  was  therefore  not  one  of  the  animals 
which  the  plaintiff  intended  to  sell  and  he  intended  to  buy. 
The  plaintiff  sued  for  the  value  of  the  bull  under  the  con- 
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tract,  and  for  the  value  of  the  heifer  taken  from  his 
premises,  upon  the  theory  that  the  defendant  was  a  tres- 
passer in  so  taking  her,  and  was  responsible  for  her  safe 
keeping  and  return. 

The  defendant's  testimony  was  clearly  to  the  eflfect  that 
he  took  the  heifer  under  a  mistake  on  his  j)art  and  no  less 
so  on  the  part  of  the  agents  for  the  plaintiff. 

In  other  words,  that  it  was  the  mistake  of  plaintiff's 
agents  in  pointing  out  this  heifer  as  one  of  the  thorough- 
breds which  induced  him  to  select  her. 

She  was  a  large  fine  animal  but  not  a  pure  blood. 

It  is  true  the  hired  men  testify  the  other  way,  but  as 
defendant  states,  and  not  denied  by  the  plaintiff,  the  latter 
was  surprised  when  he  learned  of  the  mistake,  and  said  that 
one  of  the  men,  naming  him,  knew  better.  At  any  rate  it 
was  a  question  of  fact  for  the  court  sitting  as  a  jury  to 
determine  whether  the  defendant's  action  was  induced  by 
the  action  of  the  plaintiff's  agents.  If  it  was,  then  the 
defendant  could  not  be  held  as  a  trespasser,  and  was  not 
responsible  for  the  loss  of  the  heifer  unless  caused  by  some 
act  or  neglect  of  his,  which  does  not  appear. 

In  the  absence  of  anything  .to  the  contrary  in  the  record, 
we  are  to  presume  the  court  properly  applied  the  law  to  the 
facts,  and  the  finding  as  to  the  latter  must  have  the  same 
xeight  as  the  verdict  of  a  jury.  Hence,  in  view  of  the  con- 
flicting evidence,  we  are  not  prepared  to  hold  that  the  find- 
ing is  wrong. 

The  judgment  must  therefore  be  affirmed. 


lake  Erie  &  Western  Bailroad  Co.  y.  W.  E.  Sellman. 

1.  Res  Ad  judicata — Where  it  Does  Not  Apply. — The  doctrine  of  res 
adjudicata  does  not  apply  where  there  is  no  final  operative  judgment. 
So  held  where  a  judgment  from  a  justice  of  the  peace  was  suspended  by 
the  taking  of  an  appeal,  and  the  suit  was  dismissed  before  a  trial  on 
the  appeal* 
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Memoraiidnm. — Action  of  case  against  a  common  carrier  for  damage 
and  loss  of  goods.  Appeal  from  the  Circuit  Court  of  McLean  County: 
the  Hon.  Thomas  F.  Tipton,  Judge,  presiding.  Heard  in  this  court  at 
the  May  term,  1893,  and  affirmed.     Opinion  filed  November  27,  1893. 

The  opinion  states  the  case. 

Appellant's  Brief,  A.  E.  DeMange,  Attorney;  W,  E. 

Hackedorn,  of  Counsel. 

The  principle  of  res  Judicata  extonds  not  only  to  the  ques- 
tions of  law  and  fact  which  were  decided  in  the  former  suit, 
but  also  to  the  grounds  of  recovery  or  defense  which,  under 
the  issues,  might  have  been  but  were  not  presented,  and  both 
parties  and  privies  are  bound.  Harmon  v.  Auditor,  123  111. 
122;  Litchv.  Clinch,  35111.  App.  657;  Bennett  v.  Star  Mining 
Co.,  119  111.  10. 

While  it  is  true  that  a  plaintiff  may  maintain  several  ac- 
tions against  a  number  of  persons  who  commit  a  tort  jointly 
and  may  recover  several  judgments,  he  can  have  but  one 
satisfaction.     Severin  v.  Eddy,  52  111.  191. 

A  prior  adjudication  of  the  same  subject-matter  between 
the*  same  parties  or  their  privies  operates  as  an  estoppel 
upon  the  parties  against  subsequent  litigation,  at  least  as  to 
all  matters  that  were  actually  in  controversy  and  decided  in 
that  adjudication.    Moore  v.  Williams,  232  IlL  590. 

Edward  Barry,  attorney  for  appellee. 

Mr.  Justice  Pleasants  delivered  the  opinion  of  the 
Court. 

August  11,  1891,  appellee  brought  this  action  on  the  case 
for  damage  and  loss  of  goods  alleged  to  have  been  caused 
by  negligence  of  the  carrier.  A  trial  by  the  court  without 
a  jury  resulted  in  a  finding  and  judgment  thereon  for  plaint- 
iff for  $60.  After  the  usual  motions  entered  and  overruled, 
defendant  appealed. 

On  the  15th  of  July  appellee  shipped  a  lot  of  household 
goods,  clothing  and  other  articles  from  Ottawa  to  Blooming- 
ton,  via  Peoria,  over  the  roads  of  the  C,  B.  &  Q.,  and  the 
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appellant  companies.  At  Ottawa  he  received  from  the  first 
mentioned  company  a  bill  of  lading  containing  a  clause  ex- 
])ressly  limiting  the  liability  of  that  company  to  loss  arising 
on  its  line.  Among  the  goods  so  shipped  was  a  zinc-covered 
trunk,  locked  and  with  a  clothes  line  tied  around  it,  contain- 
ing wearing  apparel  of  appellee  and  of  his  wife  and  child, 
Avhich  on  said  bill  was,  mistakenly  listed  by  the  company's 
agent  as  a  chest  of  tools.  Appellee  did  not  see  the  goods 
from  the  time  they  were  delivered  to  the  company  at 
Ottawa,  until  they  arrived  at  Bloomington,  about  a  Aveek 
later,  when  it  was  discovered  that  some  were  damaged  and 
others  were  missing.  For  this  loss  and  damage,  after  some 
fruitless  negotiation,  he  brought  suit  against  the  Burlington 
Company  before  a  justice  of  the  peace,  in  Peoria,  and  ob- 
tained a  judgment,  from  which  the  company  took  an  appeal 
to  the  Circuit  Court.  On  the  9th  day  of  May,  1892,  that 
case,  pending  the  appeal  and  after  this  action  was  brought, 
was  settled  without  trial,  for  less  than  half  the  amount  of 
the  judgment  appealed  from,  by  an  agreement  in  writing 
between  the  parties,  which  released  the  Burlington  Company 
but  expressly  stated  that  the  plaintiff  did  not  release  any 
claim  he  might  have  against  the  appellant  here;  and  that 
suit  was  accordingly  dismissed. 

The  main  point  urged  for  the  reversal  of  the  judgment 
below,  and  which  is  learnedly  and  ingeniously  presented,  is 
that  the  doctrine  of  res  adjudicata  applies  and  bars  a  recov- 
ery. It  is  said  that  in  that  suit  against  the  Burlington 
Company  the  plaintiff  prosecuted  for  the  same  causes  of 
action  that  are  involved  in  this,  and  has  had  satisfaction; 
though  it  is  conceded  that  if  he  knowingly  assented  to  the 
limitation  of  the  liability  of  the  Burlington  Company  ex- 
pressed in  the  bill  of  lading,  and  had  not  received  from  that 
company  satisfaction  for  all  the  damages  and  loss  of  goods 
in  their  transit  from  Ottawa  to  Bloomington,  he  might  re- 
cover in  this  case  for  any  resulting  from  the  negligence  of 
appellant. 

We  think  the  technical  doctrine  of  res  adjudicata  does 
not  apj)ly,  because  there  was  no  final  operative  judgment 
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against  the  Burlington  Company.  That  of  the  justice  of 
the  peace  was  suspended  by  the  appeal  taken,  and  the  suit 
was  dismissed  before  trial  on  the  appeal. 

Nor  do  we  understand  the  evidence  as  showing  or  tend- 
ing to  show  that  the  settlement  was  for  any  damage  other 
than  that  which  occurred  on  the  Burlington  road.  The 
agreement  for  settlement  expressly  negatives  that  proposi- 
tion. It  may  be  presumed  that  that  agreement  on  the 
part  of  the  plaintilBf,  which  was  to  settle  with  the  defend- 
ant and  release  it  for  so  much  less  than  the  amount  of  the 
judgment  appealed  from,  was  induced  by  his  belief,  either 
from  the  evidence  produced  on  the  trial  or  facts  that  after- 
ward came  to  his  knowledge,  that  the  larger  portion  of  the 
loss  and  damage  occurred  on  the  road  of  this  appellant. 
There  was  evidence  on  the  trial  of  this  case  that  the  trunk 
was  received  at  Peoria  and  there  delivered  to  the  appellant 
company  in  apparently  good  order,  but  when  it  arrived  at 
Bloomington  the  lock  had  been  broken,  the  trunk  opened 
and  the  contents  taken  away.  Young,  the  drayman  in  the 
employ  of  Boyce  &  Son,  to  whom  it  was  delivered  by  the 
company's  agent,  called  his  attention  to  the  fact,  but  was 
told  by  the  latter  to  go  ahead  and  load  it.  These  contents 
were  wholly  lost  to  appellee,  and  the  testimony  as  to  their 
value  fully  warranted  the  amount  of  damage  found  by  the 
court  below. 

We  see  no  material  error  in  the  record,  and  the  judgment 
will  therefore  be  affirmed. 


Joseph  Faith  y.  Frank  Tecum. 

1.  Possession— -Hb/dtng  Without  a  Title— Extent  of  Possession, — ^The 
possession  of  a  person  in  the  occupancy  of  premises  without  title  extends 
only  to  the  lands  actually  occupied  by  him. 

2.  Trespass  to  Real  Estate— i2igf/i<  of  Action  in  the  Owner  of  the 
Fee, — The  right  of  action  for  damages  resulting  from  a  trespajss  is  in  the 
owner  of  the  fee  at  the  time  and  is  not  assigned  by  a  subsequent  convey- 
ance of  the  land. 
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3.  Statute  op  Frauds— ParoZ  License  to  Cut  Timber. — If  an  owner 
gives  a  parol  license  to  cut  timber  on  his  land  it  will  protect  the  licensee 
against  the  owner  and  his  grantee  with  notice.  It  is  not  within  the 
statute  of  frauds,  for  no  interest  in  land  is  involved. 

Memorandnm. — ^Assumpsit  for  goods  sold  and  delivered.  Appeal 
from  the  Circuit  Court  of  Sangamon  County;  the  Hon.  Jesse  J. 
Phillifs,  Judge,  presiding.  Heard  in  this  court  at  the  May  term, 
1893,  and  afiSrmed.    Opinion  filed  December  12,  1893. 

The  opinion  states  the  case. 

B.  Galligan  and  Palmer,  Shutt  &  Dbennan,  attorneys 
for  appellant, 

M.  XJ.  Woodruff,  attorney  for  appellee. 

Mr.  Justice  Wall  delivered  the  opinion  of  the  Court 

The  appellee  recovered  a  judgment  against  the  appellant 
for  the  sum  of  seven  dollars,  for  one  hundred  fence  posts 
sold  and  delivered. 

The  defense  was  that  the  posts  were  cut  in  part  on  the 
land  of  the  appellant  and  that  the  damages  thereby  occa- 
sioned were  equal  to  the  demand  sued  for. 

At  the  time  the  alleged  trespass  was  committed,  the  title 
to  the  land  was  not  in  the  appellant,  nor  does  it  appear 
that  he  was  in  possession.  He  had  an  equitable  title,  but 
no  legal  title,  and  had  not  the  actual  possession  of  the  land 
on  which  the  trees  were  cut.  Hence,  being  without  a  title, 
his  possession  extended  only  to  the  land  he  actually  occu- 
pied. Davis  V.  Easly,  13  111.  192;  Goewey  v.  Urig,  18  111. 
238;  Fisher  v.  Bennehoflf,  121  111.  426. 

The  right  of  action  for  the  damages  resulting  from  the 
trespass  was  in  the  owner  of  the  fee  at  that  time  and  was 
not  assigned  by  a  subsequent  conveyance  of  the  land  to  the 
appellant.    C.  &  A.  K.  K.  Co.  v.  Maher,  91  111.  312. 

But  the  case  was  tried  upon  the  theory  that  the  question 
was  whether  the  owner  of  the  land  had  given  the  appellee 
the  right  to  cut  the  timber  before  he  conveyed  to  appel- 
lant's grantor,  and  whether  the  latter  and  the  appellant  had 
notice  of  the  same  before  they  became  interested  in  the 
land. 
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On  this  point  the  evidence  was  conflicting  and  the  jury 
found  for  ai)i)ellees.  The  trouble  grew  out  of  the  fact  that  an 
old  fence  was  supposed  to  be  the  line,  and  the  appellee  had 
V)ought  the  right  to  cut  the  timber  east  of  the  fence.  A  sub- 
sequent survey  placed  the  line  east  of  the  trees  in  question. 
If  the  OAVTier  gives  a  parol  license  to  cut  timber  on  his  land, 
it  will  protect  the  license  against  the  owner  and  his  grantee 
with  notice.  It  is  not  within  the  statute  of  frauds,  for  no 
interest  in  land  is  involved.  3  Kent's  Com.  452;  Williams  v. 
Flood,  03  Mich.  48;  Claflin  v.  Carpenter,  5  Mete.  580;  Par- 
sons V.  Smith,  5  Allen,  578. 

The  court  properly  instructed  the  jury.  The  motion  for 
new  trial  was  mainly  pressed  because  of  newly  discovered 
evidence. 

The  alleged  evidence  was  merely  cumulative,  not  conclu- 
sive. The  alleged  ground  of  surprise  as  to  the  testimony  of 
appellee  was  not  sufficient.    The  judgment  will  be  affirmed. 


Charles  Buhl  t.  8.  D.  Noe. 

1.  Real  Estate  Agent— H7ien  Entitled  to  His  Commission. — ^When 
the  owner  contracts  with  a  broker  to  sell  his  property  upon  a  eoinmis- 
sion,  no  price  being  fixed,  and  the  broker  produces  a  buyer  with  whom 
the  owner  negotiates  aJtid  finally  a  sale  is  effected,  the  broker  is  entitled 
to  his  commission. 

2.  Real  Estate  Agent— T^€n  Not  Entitled  to  His  Commission,-— 
When  the  owner  contracts  witli  a  broker  to  sell  his  property  upon  a 
commission,  a  price  being  fixed,  and  the  broker  fails  to  produce  a  buyer, 
and  the  owner,  in  order  to  effect  a  sale,  is  compelled  to  negotiate  with 
an  adjoining  owner  and  sell  in  connection  with  such  adjoining  owner  at 
a  reduced  price,  the  broker  is  not  entitled  to  his  commission. 

Memorandum. — Assumpsit  for  broker's  commissions.  Appeal  from 
the  Circuit  Court  of  Vermilion  County;  the  Hon.  Ferdinand  Book- 
WALTER,  Judge,  presiding.  Heard  in  this  court  at  the  May  term,  1893. 
Opinion  filed  November  4,  1893. 

The  opinion  states  the  case. 

Calhoun,  Steely  &  Jones  and  W.  E.  Lawkence,  attorneys 
for  appellant. 
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Salmans  &  Draper,  attorneys  for  appellee. 

Mr.  Justice  Wall  delivered  the  opinion  of  the  Court. 

The  plaintiflf  below  recovered  a  judgment  for  $375  for 
commissions  on  the  sale  of  real  estate,  from  which  defend- 
ant prosecuted  an  appeal  to  this  court. 

The  declaration  as  originally  filed  contained  a  single 
count  in  indebitatus  assumpsit  for  commissions  on  the  sale 
of  a  certain  parcel  of  ground  situate,  etc. 

After  a  verdict  and  pending  motion  for  new  trial,  the 
plaintiflf  obtained  leave  to  file  an  amended  declaration,  in 
which  it  was  alleged  that  the  plaintiflf  was  a  real  estate 
broker  in  Danville;  that  he  entered  into  an  agreement  with 
the  defendant  to  sell  the  property  for  him  upon  a  commis- 
sion of  5  per  cent  on  the  first  $1,000  and  2^  per  cent  on  the 
residue;  that  by  the  contract  the  plaintiflf  was  to  plat  the 
property  at  his  own  expense  and  to  send  the  plat  with  a 
sealed  bid  to  the  U.  S.  Treasury  Department  at  Washing- 
ton; that  the  price  to  be  asked  was  §15,000,  and  that  the 
plaintiflf  did  make  the  plat  and  send  it  with  the  bid  to 
said  department;  that  the  agent  of  the  government  came  to 
Danville  and  that  the  plaintiflf  opened  negotiations  for  sale, 
and  while  said  negotiations  were  pending,  defendant  oflfered 
the  premises  at  a  less  price,  to  wit,  $14,000,  which  was  by 
the  government  accepted  and  the  sale  made  at  that  price, 
whereby  the  defendant  became  liable  for  the  commissions  at 
the  rate  above  alleged. 

It  is  urged  that  the  court  erred  in  permitting  the  declara- 
tion to  be  amended  after  verdict.  The  practice  act.  Sec.  24, 
is  authority  for  such  permission  and  it  does  not  appear  that 
the  rights  of  the  defendant  were  unduly  prejudiced  by  the 
amendment.  It  was  clear  that  the  evidence  oflFered  by 
plaintiflf  did  not  support  the  original  count,  but  it  was  not 
objected  to  on  that  ground  and  it  was  therefore  proper  to 
allow  an  amendment. 

A  more  important  and  diflScult  question  is  whether  the 
evidence  supported  the  new  count,  and  whether  the  facts 
proved  entitled  the  plaintiflf  to  recover. 
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It  appears  that  the  government  had  asked  for  sealed  bids 
for  a  lot  of  ground  in  the  city  of  Danville,  on  which  a  public 
building  might  be  erected,  and  that  the  plaintiff  proposed  to 
the  defendant  to  offer  a  lot  belonging  to  the  latter.  The 
matter  was  discussed  somewhat  and,  as  the  plaintiff  states, 
the  defendant  finally  authorized  him  to  plat  the  ground  and 
offer  it  for  $15,000,  and  was  to  pay  commissions  at  the  rate 
specified  in  case  of  a  sale  at  that  price.  The  government 
agent  visited  Danville  not  long  afterward,  and  the  plaintiff 
learning  he  was  there,  called  on  him  and  showed  him  the 
proi)erty. 

It  appears  that  the  lot  was  not  of  sufficient  size,  and  that 
in  order  to  meet  the  requirements  of  the  government,  the 
defendant  made  an  arrangement  with  the  owner  of  adjoin- 
ing property  by  which  the  necessary  quantity  was  obtained, 
and  the  defendant  received  $14,000  for  his  property  under 
such  arrangement. 

In  making  this  arrangement  the  defendant  allied  himself 
with  another  real  estate  agent,  and  it  is  quite  probable  he 
was  com])elled  to  do  so  in  order  to  get  his  property  into  the 
deal,  and  in  so  doing  he  wholly  ignored  the  plaintiff.  Thus 
it  seems  that  all  the  plaintiff  did  was  to  plat  and  offer  the 
property  at  a  price  which  was  not  obtained,  and  presumably 
was  not  obtainable,  and  that  the  property  could  not  have 
been  sold  to  the  government  at  any  price  without  the  parcel 
of  adjoining  property,  which  was  necessary  to  make  up  the 
amount  of  ground  required.  If  the  plaintiff's  contract  was 
to  sell  the  property  at  the  price  fixed,  $1&,000,  then  he 
could  claim  his  commissions  only  in  the  event  of  such  a  sale, 
or  in  the  event  that  having  produced  a  buyer  able  and  will- 
ing to  buy  at  that  price,  the  defendant,  knowing  the  fact, 
sold  the  property  at  a  lower  price.  Such  action  of  the  owner 
knowing  the  facts,  would  be  a  waiver  of  the  condition  as  to 
price,  and  would  entitle  the  agent  to  his  commissions.  Mc- 
Arthur  v.  Slawson,  53  Wis.  41.  . 

It  is  possible  the  government  would  have  paid  $15,000  for 
the  defendant's  property  had  it  been  of  the  proper  quantity? 
but  the  evidence  is  quite  satisfactory  that,  without  the  ad- 
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joining  strip,  it  would  not  have  taken  it  at  any  price,  and 
there  is  no  proof  that  in  any  event  it  would  have  paid  that 
sura  for  it. 

The  court  gave  the  following  instructions,  at  the  instance 
of  the  plaintiff: 

"  3.  The  court  instructs  the  jury  that  where  the  owner  of 
real  estate  puts  the  same  in  the  hands  of  an  agent  to  sell  on 
commission,  and  the  agent  brings  the  owner  and  purchaser 
together,  and  they  then  continue  the  negotiations  and  con- 
summate the  sale,  the  agent  is  entitled  to  his  commission 
even  though  the  owner,  in  order  to  make  the  trade,  agreed 
with  the  purchaser  to  take  a  less  sum  than  was  at  first  given 
to  the  agent. 

4.  The  law  requires  the  owner  of  land  to  deal  fairly  and 
honestly  and  in  good  faith  with  an  agent  in  whose  hands 
he  has  placed  his  real  estate  for  sale;  he  will  not  be  per- 
mitted to  dismiss  or  discharge  his  agent  after  a  purchaser  is 
found  and  negotiations  are  put  on  foot,  and  then  conclude 
the  trade  himself  and  escape  the  payment  of  commission. 

5.  In  weighing  the  evidence,  you  have  a  right  to  consider 
all  the  facts  and  circumstances  in  evidence  in  this  case,  and 
the  demeanor  of  the  witnesses  and  their  appearance  while 
testifying,  their  means  of  knowledge,  and  the  reasonableness 
of  their  stories,  or  the  unreasonableness  of  the  same;  and  if, 
after  hearing  all  the  evidence,  you  can  say  you  believe,  from 
a  preponderance  of  the  evidence,  that  the  defendant  put  his 
real  estate  into  the  hands  of  the  plaintiff  for  sale,  and  that 
the  plaintiff  brought  the  purchaser  and  defendant  together 
and  that  as  a  result  the  defendant  sold  the  real  estate  in 
question  to  the  buyer  with  whom  plaintiff  had  started  nego- 
tiations, then  and  in  that  case  your  verdict  should  be  for  the 
plaintiff  for  whatever  amount  you  may  find  due  him,  accord- 
ing to  the  contract  between  them,  if  you  find  there  was  such 
contract." 

These  instructions  all  ignore  the  fact  that  the  contract 
required  the  plaintiff  to  produce  a  buyer  able  and  willing  to 
pay  the  price  fixed,  $15,000;  or  at  least  they  assume  that  it 
was  not  important  that  the  purchaser  was  able  and  willing 
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to  buy  at  that  price,  and  that  if  a  sale  resulted,  no  matter 
on  what  terms,  the  plaintiff  was,  under  the  contract,  entitled 
to  his  commissions. 

For  the  sake  of  selling  at  that  price  the  defendant  might 
have  been  willing  to  pay  the  commissions;  but  if  he  had  to 
sell  at  a  less  sum,  or  not  at  all,  he  might  have  preferred  not 
to  sell,  if  he  would  have  to  pay  commissions  on  the  lower 
and  only  obtainable  sum. 

As  applied  to  the  case  made  by  the  proof,  these  instruc- 
tions were  calculated  to  mislead  the  jury.  They  ignored  the 
fact  that  the  defendant  was  compelled  to  ally  himself  with 
the  owner  of  the  adjoining  property  in  order  to  effect  a  sale 
of  his,  even  at  the  price  of  $1,000  less  than  that  fixed  by 
the  contract.  Having  such  a  contract,  it  was  necessary  for 
the  plaintiff  to  show  that  after  he  had  produced  a  buyer 
able  and  willing  to  take  the  property  at  the  price  fixed,  the 
defendant,  knowing  the  fact,  voluntarily  sold  the  pro]>erty 
at  a  lower  price.  When  the  owner  contracts  with  a  broker 
to  sell  his  property  upon  a  commission,  no  price  being  fixed, 
and  the  broker  produces  a  buyer  with  whom  the  owner 
negotiates,  and  finally  a  sale  is  effected,  the  broker  is  entitled 
to  his  commission;  but  such  we  do  not  understand  was  the 
case  here,  and  it  was  error  to  so  assume  in  the  instructions. 
It  may  be  insisted  that  it  was  not  incumbent  on  the  plaintiff 
to  find  a  purchaser  able  and  willing  to  pay  the  fixed  price  of 
$15,000  for  the  property,  but  we  think  the  case  as  made  by 
the  proof  is  such  that  the  court  could  not  properly  so 
assume,  as  it  did,  in  the  instructions  above  quoted. 

The  judgment  will  be  reversed  and  the  cause  remanded. 


Springfield  City  Ry.  Co.  v.  William  Clark,  John  Bitter 

and  John  Foster. 

1.  CoMPARATiv  E  Neougence— Ordinary  Care,— The  rule  of  compar- 
ative negligence  can  not  be  invoked  by  a  plaintiff  unless  he  establishes 
affirmatively  that  he  himself  was  in  the  exercise  of  ordinai-y  care. 

2.  Ordinary    Cark— 27ie   Term   Defined,— Oidmaxy  care    is  such 
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care  as  a  reasonably  prudent  person  adopts  for  the  security  of  his  person 
or  property  to  avoid  injury. 

Memorandum. — ^Action  of  case  for  personal  injuries.  Appeal  from 
the  Circuit  Court  of  Sangamon  County;  the  Hon.  Jesse  J.  Phillips, 
Judge,  presiding.  Heard  in  this  court  at  the  May  term,  A.  D.  1893, 
and  affirmed.    Opinion  filed  October  28,  1893. 

The  opinion  states  the  case. 

OoNKLiNQ  &  Grout,  attorneys  for  appellant. 

Patton  &  Hamilton  and  James  M.  Gb^i^ham,  attorneys 
for  appellees. 

Mr.  Justice  Pleasants  delivered  the  opinion  of  the 
Court. 

These  were  actions  on  the  case  for  injuries  to  persons  and 
property,  respectively,  resulting  from  a  collision  between  a 
car  of  appellant  and  a  carriage  of  which  appellee  Clark 
was  driver  and  Foster  the  owner,  and  in  which  Eitter  was 
riding  as  a  passenger. 

The  accident  occurred  about  half  past  ten  o'clock  in  the 
night  of  January  19,  1892,  at  the  crossing  of  Edwards  and 
Spring  streets  in  said  city.  The  car  was  going  north  on 
Spring  and  the  carriage  west  on  Edwards. 

By  stipulation  of  counsel  they  were  tried  together  and 
only  one  bill  of  exceptions  was  prepared. 

Upon  the  general  issue  the  jury  found  for  the  plaintiffs 
and  assessed  the  damages  of  Clark  at  $800,  of  Bitter  at  $400 
and  of  Foster  at  $300.  Motions  for  a  new  trial  in  each 
were  overruled  and  judgments  entered  on  the  verdicts, 
respectively. 

The  errors  assigned  and  argued  are  that  these  verdictss 
were  against  the  law  and  the  evidence,  that  the  damages 
assessed  were  excessive,  and  that  the  court  erred  in  giving 
and  refusing  instructions. 

It  was  a  cold  and  clear  but  moonless  night.  Snow  had 
fallen  during  the  day  and  had  thawed,  but  the  rails  were 
icy,  a  condition  which  made  them  very  unreliable  with  refer- 
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ence  to  stopping  or  slowing  the  car.  The  wheels,  though  not 
turning,  would  slide.  As  to  the  rate  of  speed  at  which  it 
was  going,  the  testimony  conflicted,  ranging  from  seven  to 
eighteen  or  twenty  miles  per  hour. 

On  the  south  side  of  Edwards  street,  some  twelve  or  fif- 
teen feet  from  the  corner  of  Spring,  there  was  a  watering 
trough  where  a  team  was  standing,  to  avoid  which  the  car- 
riage was  turned  north  and  was  crossing  Spring  in  a  north- 
westerly direction.  The  driver's  back  was  therefore  toward 
the  south,  from  whence  the  car  was  coming.  At  the  south- 
west corner  of  the  crossing  was  a  building  nearly  one  hundred 
feet  long  on  Edwards  street  which  obstructed  the  view  of 
Spring  street,  south,  until  it  was  passed.  The  driver  stated 
that  there  was  no  car  north,  to  which  he  looked,  that 
he  heard  no  signal  of  any  coming  from  the  south  before  he 
passed  the  corner,  and  that  he  looked  as  soon  as  he  could,  but 
did  not  see  it.  Spring  street  is  only  sixty-six  feet  in  width, 
and  the  car  track,  four  feet  eight  and  a  half  inches  wide,  is 
in  the  middle  of  it,  making  the  east  rail  but  a  little  over 
thirty  feet  west  of  the  east  line  of  Edwards,  on  which  he 
was  dri^ing.  He  had,  therefore,  hardly  passed  the  comer 
so  as  to  be  able  to  see  south,  before  his  horses  were  at  the 
track.  They  were  going  at  the  rate  of  five  or  six  miles  per 
hour.  He  says  he  first  observed  the  car  when  it  was  from 
seventy-five  to  one  hundred  feet  south  of  him  when  his 
horses  were  on  or  at  the  rail  and  he  was  unable  to  back; 
that  he  thereupon  hallooed  to  the  motorneer  to  stop  or  slow 
up  his  car,  but  no  attention  being  paid  to  it  he  whipped  up 
his  horses  in  hope  of  getting  across  before  it  could  reach 
him.  There  was  no  one  inside  the  car  but  the  conductor, 
who  was  then  attending  to  the  stove.  Clark  and  Ritter  tes- 
tified that  the  motorneer  was  not  looking  forward  along  the 
track  but  standing  sideways,  toward  the  west,  and  batting 
his  hands  as  if  to  keep  them  warm,  and  that  immediately 
upon  Clark's  hallooing  he  turned  his  back  to  the  front  and 
looked  into  the  car.  It,  struck  the  hind  wheel  of  the  car- 
riage throwing  it  twenty  feet  or  more  against  a  telephone 
post,  and  ran  on  at  least  one  hundred  and  fifty  feet  before  it 
was  stopped. 
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From  the  evidence  in  the  record  we  are  not  prepared  to 
say  the  jury  over-estimated  the  damages  to  the  carriage  or 
to  its  driver  or  the  passenger. 

Both  the  conductor  and  motomeer  testified  that  the  bell 
was  sounded  for  Edwards  street,  but  the  driver  and  passen- 
ger, who  were  listening  for  it,  and  two  others  of  the  six  wit- 
nesses who  observed   the  collision,  say  they  did"  not  hear  it. 

Thus  the  evidence  upon  the  question  of  care  or  negligence 
on  the  part  of  the  motomeer  and  that  of  the  driver,  upon 
whom  the  rights  of  the  plaintiflFs  respectively  depend,  was 
conflicting,  as  is  usual  in  such  cases. 

It  must  be  conceded  there  was  a  failure  to  use  ordinary 
care  by  one  or  both  of  these  men.  Such  a  collision  could 
hardly  have  occurred  upon  any  other  supposition;  consider- 
ing the  time  and  kind  of  night,  the  condition  of  the  rails,  the 
narrowness  of  the  street  and  the  obstruction  of  the  view 
south  from  Edwards  street  by  the  long  house  on  the  corner, 
it  might  well  be  doubted  whether  an  ordinarily  careful 
motorneer  would  approach  such  a  corner  at  an  unusually  high 
rate  of  speed,  without  notice  by  some  sound  signal,  looking 
in  another  direction  and  without  having  in  hand  the  means 
provided  for  regulating  the  movement  of  his  car,  but  giving 
attention  only  to  his  own  personal  comfort.  There  was  evi- 
dence tending  to  prove  that  such  was  the  case  with  this 
motorneer  on  that  occasion. 

So  also  it  might  well  be  doubted  whether  an  ordinarily 
careful  carriage  driver  would  drive  west,  on  Edwards,  upon 
the  track,  without  availing  himself  of  the  earliest  opportunity, 
after  passing  the  obstruction  to  his  view  by  the  long  house, 
to  look  south  for  a  coming  car.  There  was  some  circum- 
stantial evidence  tending  to  prove  that  Clark  did  so  on  this 
occasion.  That  is  the  only  fault  charged  to  him,  unless  he 
did  see  the  car  in  time  to  stop  his  carriage  and  so  avoid  the 
collision,  but  recklessly  undertook  to  cross  ahead  of  it.  He 
positively  denied  that  he  saw  the  car  in  time  to  avoid  it,  and 
as  to  that  was  not  contradicted,  even  circumstantially.  If 
he  failed  to  look,  which  he  also  denied,  the  question  would 
arise  whether  such  failure  was  explained  and  measurably 
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excused  far  enough  to  relieve  him  from  the  charge  of  failing 
to  use  ordinary  care,  by  reliance  upon  the  absence  of  the 
signal  for  which  he  listened,  if  he  did  listen  and  it  was 
not  given,  the  diversion  of  his  course  by  the  team  at  the 
trough,  and  proper  attention  to  his  horses,  then  going  north 
of  west.  This,  with  the  other  controverted  questions  of  fact, 
was  for  the  jury. 

It  was  their  province  to  find  the  facts  from  the  evidence 
and  also  to  determine  whether  those  facts  were  or  were  not, 
as  to  each  of  the  parties,  consistent  with  the  exercise  of 
ordinary  care;  and  unless  there  was  error  on  the  part  of  the 
court  materially  contributing  to  it  their  finding  should  be 
conclusive.  Five  instructions  were  given  for  the  plaintiff. 
The  first  three  in  relation  to  negligence  and  care  on  each 
side,  and  the  remaining  two  upon  the  measure  and  elements 
of  damages.    Each  of  the  former  is  complained  of. 

It  is  said  that  in  the  first  the  court  attempted  to  state  the 
rule  of  comparative  negligence,  but  omitted  the  requirement 
of  ordinary  care  on  the  part  of  the  plaintiflF,  which  is  true 
as  far  as  it  goes;  however,  it  is  repeated  in  the  second  given 
for  defendant,  with  this  addition:  "  Yet  if  they  further 
believe  from  the  evidence  that  the  driver,  Clark,  was  guilty 
of  negligence  which  contributed  to  the  collision,  then  the 
plaintiff  can  not  recover  unless  the  jury  believe  from  the  evi- 
dence that  the  negligence  of  the  defendant  was  gross  and 
that  of  the  driver,  Clark,  was  slight  in  comparison  with  that 
of  the  defendant;  and  if  the  jury  believe  from  the  evidence 
that  Clark  was  not  in  the  exercise  of  ordinary  care  and  cau- 
tion in  approaching  and  crossing  the  track,  then  he  was 
guilty  of  negligence  which  was  not  slight  and  plaintiff  can 
not  recover."  There  is  no  necessary  inconsistency  in  these 
instructions.  The  addition  to  defendant's  defines  slight 
neo'ligence,  used  in  plaintiff's,  as  being  greater  than  is  con- 
sistent with  the  exercise  of  ordinary  care,  and  makes  the 
exercise  of  at  least  such  care  on  the  part  of  the  driver  essen- 
tial to  the  right  of  plaintiff  to  recover.  Each  of  the  two 
others  given  for  plaintiff  also  plainly  require  that  degree  of 
care  to  entitle  him  to  a  verdict.    The  third  for  defendant 
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strongly  announces  the  same  requirement  and  furnishes  a 
definition  of  ordinary  care;  and  the  first  is  to  the  same  effect, 
without  the  definition.  Taken  together,  these  instructions 
state  the  rule  of  law  so  fully  and  clearly  that  the  jury  could 
not  have  been  misled  by  the  omission  from  plaintiff's  first. 
They  do  not  present  a  case  of  contradictory  instructions  in 
which  the  jury  might  as  well  follow  the  one  as  the  other. 
Willard  v.  Swanson,  126  111.  381. 

The  second  and  third  given  for  plaintiff  are  objected  to  as 
tending  to  confine  £he  attention  of  the  jury  to  the  conduct 
of  the  driver  at  the  moment  of  collision,  without  reference 
to  the  question  of  care  or  negligence  in  his  conduct  preced- 
ing it.  This  objection  is  founded,  as  to  the  second,  on  the 
phrase,  "  You  should  take  into  consideration  the  situation 
and  conduct  of  both  parties  at  the  time  of  the  alleged  inju- 
ries." In  support  of  it  some  cases  are  cited  in  which  the 
Supreme  and  Appellate  Courts  have  disapproved  of  instruc- 
tions they  thought  to  have  this  tendency.  I.  C.  E.  R.  Co. 
V.  Waldon,  52  111.  294;  C,  B.  &  Q.  E.  E.  Co.  v.  Sykes,  1 
App.  527;  C.  &  N.  W.  E.  E.  Co.  v.  Clark,  2  Id.  122;  C,  B. 
&  Q.  E.  E.  Co.  V.  Col  well,  3  Id.  649.  The  instructions  in 
question  in  these  cases  were  more  open  to  criticism  on  this 
ground  than  the  one  here  under  consideration,  and  yet  as  to 
some  of  them  we  should  be  disposed  to  say  with  the  Supreme 
Court  in  L.  S.  &  M.  S.  Ey.  Co.  v.  Johnson,  135  111.  652-3, 
"  it  was  hj^percriticism,"  and  to  put  a  somewhat  higher  esti 
mate  upon  the  intelligence  of  juries.  The  institution  would 
be  hardly  worth  preserving,  if  in  any  such  body  of  twelve 
men  there  should  not  be  found  some  of  sufficient  sense  and 
influence  to  prevent  such  a  misconstruction.  We  have  not 
the  slightest  doubt  that  in  this  case  the  jurors  as  well  as  the 
counsel  discussed  and  considered  the  conduct  of  the  driver  in 
approaching  the  point  of  collision.  It  will  be  observed  that 
the  instruction  requires  their  consideration  of  the  situation 
and  conduct  of  both  parties  at  the  time  of  the  alleged  inju- 
ries. If  they  were  limited  to  the  punctum  temporia  the 
instant  of  collision,  as  to  the  driver,  they  were  so  also  as  to 
the  motorneer,  and  such  a  limitation  would  have  been  quite 
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as  favorable  to  defendant  as  to  plaintiff  and  absurd  as  to 
both.'  But  there  was  no  such  understanding.  If  the  instruc- 
tion, considered  by  itself,  could  have  caused  it,  the  possibil- 
ity was  removed  by  those  given  for  defendant,  the  second 
and  third  of  which  required  due  care  by  Clark  '*  in  approach- 
ing and  crossing "  the  track.  L.  S.  &  M.  S.  R.  R.  Co.  v. 
Johnson,  supra. 

This  objection,  as  to  the  third  of  plaintifTs  instructions, 
rests  upon  what  seems  to  us  a  misapprehension. 

That  instruction  was  as  follows :  "  It  is  the  duty  of  the 
defendant  by  its  agent  or  servants  to  use  reasonable  care  to 
see  vehicles  which  may  be  passing  across  its  tracks;  and  if 
you  believe  from  the  evidence  that  the  motorneer  of  the 
defendant  did  not  use  ordinary  care  to  observe  Clark  while 
he  was  passing  across  the  track  of  the  defendant  upon  a 
public  street,  and  that  if  said  motorneer  had  used  such  onii- 
nary  care,  he  could  have  seen  the  carriage  in  time  to  have 
stopped  his  car  or  slackened  its  speed  so  as  to  have  avoided 
injury  to  said  carriage  and  Clark  and  Bitter,  and  that  the 
plaintiff,  while  using  ordinary  care,  was  injured  as  charged 
in  the  declaration  on  account  of  such  neglect,  the  jury 
must  find  a  verdict  for  the  plaintiff." 

The  third  count  of  the  declaration  in  Clark's  case  alleges 
that  defendant's  servant,  by  the  exercise  of  ordinary  care, 
could  and  should  have  seen  the  carriage,  and  stopped  or 
slackened  speed  so  as  to  avoid  injury  to  the  carriage  cros& 
ing  the  track;  but  not  regarding  its  duty,  defendant  did 
not  see  it,  or  stop  or  slacken  the  speed  of  the  car,  and  the 
collision  and  injury  resulted. 

The  preceding  counts  respectively  charge  defendant  with 
negligence  while  plaintiff  was  approaching  the  track, 
namely,  running  the  car  at  a  dangerous  rate  of  speed,  and 
not  ringing  a  bell,  sounding  a  whistle  or  giving  some  signal 
or  warning  of  its  approach.  But  the  third  was  directed 
against  its  negligence  after  he  had  reached  it,  namely,  in 
not  seeing  the  carriage  in  time,  and  stopping  or  slowing  up 
so  as  to  avoid  the  injury. 

The  third  instruction  had  reference  to  the  charge  in  this 
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count,  and  therefore  properly  directed  the  minds  of  the 
jurors  to  the  time  "  while  he  was  passing  across  the  track," 
which  is  the  phrase  upon  which  the  objection  rests.  What- 
ever other  fault  it  may  have,  we  think  it  not  chargeable 
with  the  one  here  alleged. 

By  several  instructions  asked  by  the  defendant  it  was 
declared  to  be  the  law,  that  if  the  driver,  "  by  looking  or 
listening "  could  have  seen  the  car  and  avoided  the  collis- 
ion, the  plaintiff  could  not  recover;  but  the  court  modified 
them  by  substitution  for  the  words  quoted  the  phrase  "  by 
the  exercise  of  ordinary  care;"  and  this  modification  of 
them  is  urged  as  error.  Citations  are  made  from  Booth  on 
the  Law  of  Street  Railways  (p.  432,  Sec.  315),  and  a  number 
of  decisions  by  the  Supreme  Court  of  Pennsylvania,  in 
support  of  this  contention,  and  it  is  earnestly  argued  that 
the  new  conditions  consequent  upon  the  introduction  of 
cable  and  electric  cars  for  street  railways  in  the  cities  and 
larger  towns  require  the  application  of  this  rule. 

The  question  has  not  before  arisen  for  decision  in  this 
State.  We  are  not  prepared  to  adopt  it  in  advance  of  a 
decision  by  the  Supreme  Court  or  some  act  of  the  legisla- 
ture, against  the  oft  repeated  holdings  that  negligence  is  a 
question  of  fact,  except  where  some  positive  duty  imposed 
by  statute  has  been  disregarded  or  the  act  or  omission  in 
question  is  such  that  universal  and  instant  judgment  would 
unhesitatingly  pronounce  it  negligence.  If  it  admits  of 
honest  difference  of  opinion  it  must  be  submitted  to  the 

Some  other  points  are  urged  in  the  argument  for  appel- 
lant which  we  deem  unnecessary  to  notice. 

On  the  whole,  we  think  there  is  no  substantial  ground  for 
complaint  of  the  action  of  the  court  or  of  the  finding  of  the 
jury  and  the  judgments  in  the  several  cases  respectively 
wDl  therefore  be  affirmed. 


634  Appj^llate  Courts  of  Illinois. 

Vol.  51.1  Kelly  v,  Shumway  &  Johnson. 


Joel  8.  Eelly  y.  Shumway  &  Johnson. 

1.  Agency — Evidence  of. — Upon  a  controversy  as  to  the  existence 
of  an  agency,  testimony  showmg  that  the  party  contesting  the  same 
said  he  intended  to  take  his  business  out  of  the  insisting  party's  hands, 
IS  competent. 

3.  Motion  for  a  New  TkiaIj— Requisites— What  Must  Be  Pointed 
Out, — Error  in  giving  instructions  must  be  pointed  out  in  the  motion  for 
a  new  trial.    It  comes  too  late  in  the  Appellate  Court. 

Memorand am.— Assumpsit  for  commissions  on  the  sale  of  real  estate. 
Appeal  from  the  Circuit  Court  of  Christian  County;  the  Hon.  James  A. 
Creiohton,  Judge,  presiding.  Heard  in  this  court  at  the  May  t«*n?, 
1898,  and  affirmed.    Opinion  filed  October  28,  1893. 

The  opinion  states  the  case. 

Redfern*s  Testimony. 

I  reside  in  Buckhart  township,  and  know  the  parties  to  this  suit.  I 
know  the  farm  owned  by  Kelly,  east  of  Taylorville.  I  had  a  conversa- 
tion with  Shumway  &  Johnson  about  August,  before  the  farm  was  sold 
to  Stine,  about  purchasing  the  farm. 

Counsel  for  defendant:  We  insist  they  were  not  our  agents,  and 
object. 

By  the  Court:  I  am  of  the  opinion  the  testimony  may  go  to  the  jury. 
T  do  not  pass  upon  what  testimony  is  in.  I  am  of  the  opinion  the  color 
line  has  passed.    (Counsel  for  defendant  excepted.) 

They  had  the  Kelly  farm  for  sale.  I  came  and  saw  them  and  asked 
about  the  farm.  Shumway  &  Johnson  priced  the  farm  to  me  at  $55  an 
acre.  After  I  looked  at  it  I  told  Johnson  I  would  take  it  at  $55.  They 
then  telephoned  Kelly  they  had  sold  his  place  at  his  price.  I  do  not  know 
what  Kelly  replied;  I  don*t  remember  what  Johnson  replied;  Johnson 
spoke  something  to  me  about  going  down  to  see  Kelly.  I  didn't  really 
tell  him  I  would  go.  I  went  to  see  Kelly  but  did  not  tell  him  that  I  had 
l>een  trying  to  buy  the  farm;  I  asked  him  his  price;  he  told  me  $55  an 
acre.  I  told  I  would  take  it  at  that  figure.  He  said  he  would  have  to 
see  Shumway  &  Jolmson;  he  wanted  to  remove  the  sale  out  of  their 
hands.  He  said  he  was  coming  to  Taylorville  that  evening  to  remove 
the  farm  out  and  let  me  have  it  at  their  price.  When  he  came  here  that 
evening  I  found  him  and  the  gentleman  who  bought  the  farm.  I  spoke 
to  Kelly  at  the  comer  where  he  and  this  fellow  were  in  conversation. 
I  was  ready  to  take  the  farm  and  had  arranged  with  father  for  the 
money.  I  did  not  get  the  place,  and  I  understand  Kelly  sold  that  even- 
ing .to  Stine. 

Plaintiffs'  third  and  sixth  instructions  assigned  for  error : 

8d.    If  you  believe  from  the  greater  weight  of  the  evidence  that  the 
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plaintiffs  did  at  any  time,  when  they  had,  by  a  then  existing  contract, 
authority  to  sell  the  farm  in  question,  procure  a  purchaser  or  purchasers 
who  accepted  all  the  terms  and  conditions  upon  which  they  held  said  farm 
for  sale,  and  the  said  purchaser  or  purchasers  were  at  the  time  willing, 
ready,  and  able  to  comply  with  all  the  terms  and  conditions  upon  which 
the  said  farm  was  held  for  sale,  then  the  plaintiffs  would  be  entitled  to 
their  commission  or  fees  in  such  sum  as  the  evidence  shows  they  were 
to  receive,  if  any;  and  in  such  case  your  verdict  will  be  for  the 
phiintifFs. 

ttth.  If  the  jury  believe  from  the  evidence  in  this  case,  that  the  evi- 
dence fails  to  show  by  the  greater  weight  thereof,  that  at  a  time  when 
there  was  an  existing  contract  between  plaintiffs  and  defendant,  author- 
izing the  plaintiffs  to  sell  said  farm,  that  the  plaintiffs  did  prociure  a 
purchaser  or  purchasers  who  accepted  all  the  terms  and  conditions  upon 
which  said  land  was  held  for  sale,  and  who  were  at  the  time  willing, 
ready  and  able  to  comply  with  all  such  terms  and  conditions,  then  the 
plaintiffs  will  not  be  entitled  to  any  commissions  or  fee,  and  in  such  case 
your  verdict  will  be  for  the  defendant. 

Taylob  &  Abbams,  attorneys  for  appellant, 

John  E.  Hooan  and  John  G.  Dbennan,  attorneys  for 
appellees. 

Mb.  Justiob  Wall  deliveeed  the  opinion  of  the  Coubt. 

This  is  an  appeal  from  a  judgment  of  $100,  for  commis- 
sions upon  the  sale  of  real  estate. 

The  questions  of  fact  as  to  whether  plaintiffs  were 
authorized  by  the  defendant  to  sell  his  farm,  and  whether 
they  produced  a  buyer  who  was  able  and  willing  to  take  the 
property  on  thedefendaut's  terms,  were  found  by  the  jury 
for  the  plaintiffs.  Admitting  there  is  considerable  conflict 
upon  material  points,  yet  we  find  no  such  want  of  proof 
nor  such  preponderance  against  the  verdict  as  to  warrant 
reversal. 

The  objection  based  upon  the  admission  of  the  testimony 
of  Redfem,  is,  we  think,  not  well  made.  The  important 
feature  of  his  testimony  was  the  statement  by  defendant 
tending  to  show  that  the  plaintiffs  were  his  agents  in  respect 
to  the  sale  of  this  land,  and  this,  of  course,  was  competent. 

The  conversation  with  plaintiffs  and  their  action  in  there- 
upon communicating  with  the  defendant  by  telephone,  were 
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merely  preliminary  to  the  interview  the  witness  had  with 
the  defendant,  and  were  properly  shown  in  order  to  make 
more  clear  and  intelligible  what  followed. 

The  objection  to  the  third  and  sixth  instructions  must  also 
be  overruled.  It  is  urged  that  the  court  in  these  instructions 
assumed  there  was  an  existing  contract  of  agency. 

This  is  a  misapprehension.  The  statement  in  that  respect 
is  hypothetical  and  could  not  fairly  be  understood  otherwise. 

This  view  is  strengthened  by  other  portions  of  the  charge, 
wherein  it  was  laid  down  as  a  part  of  plaintiffs'  alleged  case, 
that  there  was  such  agency,  and  that  it  devolved  upon  the 
plaintiffs  to  prove  every  material  allegation  by  the  greater 
w^eight  of  the  evidence. 

In  the  motion  for  new  trial  it  was  not  pointed  out  that 
the  court  erred  in  the  instructions,  and  therefore  the  present 
objection  comes  too  late. 

No  other  points  are  presented  in  the  brief.  The  judgment 
is  affirmed* 
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Petty. 

1.  Estoppel — Of  Bailee, — A  person  having  received  property  from 
another  as  bailee  or  trustee,  can  not  be  heard  to  say  that  the  property  was 
not  the  property  of  such  person. 

2.  Fraudulent  Transfers— By  Whom  Impeached,— A  transfer  of 
property  by  a  person  in  his  life  may  be  impeached  by  creditors  if  it  was 
a  fraud  upon  them,  but  not  by  the  administrator  of  such  person.  Sub- 
ject to  the  rights  of  creditors,  the  title  of  the  transferee  is  good. 

Memorandnm.— Assumpsit.  Appeal  from  the  Circuit  Court  of  Ver- 
milion County;  the  Hon.  Ferdinand  Bookw alter,  Judge,  presiding. 
Heard  in  this  court  at  the  May  term,  1893,  and  afifirmed.  Opinion  filed 
November  4,  1893. 

The  opinion  states  the  case. 

Salmans  &  Draper  and  R.  W.  Fisk,  attorneys  for  appel- 
lants. 
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Mabin  &  LoBD  and  H.  C.  Elliott,  attorneys  for  appellee. 

Mr.  Justice  Wall  delivered  the  opinion  of  the  Court. 

The  appellee  recovered  a  judgment  for  $965.65  against  the 
appellants.  The  cause  of  action  alleged  may  be  briefly 
stated.  The  husband  of  appellee  transferred  to  her  certain 
money,  notes  and  personal  property,  and  soon  after  died,  leav- 
ing his  estate  in  a  somewhat  complicated  condition.  After 
his  death,  appellants  received  snid  money,  notes  and  personal 
property  from  appellee,  upon  the  trust  to  convert  the  same 
into  money  and  apply  the  proceeds  upon  the  debts  of  the 
deceased  husband. 

Appellee  became  dissatisfied  with  their  course  of  proceed- 
ing, caused  an  administrator  to  be  appointed,  and  brought 
this  suit  for  the  value  of  the  assets  so  placed  in  their  hands, 
which,  as  she  alleged,  they  had  failed  to  apply  according  to 
the  agreement.  It  is  now  contended  on  behalf  of  appellants 
that  the  evidence  fails  to  show  the  alleged  misapplication. 

We  find  much  conflict  in  the  proof,  and  much  difficulty 
in  reaching  a  satisfactory  conclusion.  The  difficulty  is 
increased  by  the  imperfect  way  in  which  the  abstract  of 
appellants  presents  the  testimony. 

An  abstract  by  appellee  also  has  been  filed,  and  after  giv- 
ing both  these  a  full  examination  with  same  references  to 
the  record,  we  can  not  say  the  verdict  is  so  strongly  against 
the  weight  of  the  evidence  as  to  warrant  a  reversal  for  this 
cause.  Two  juries  have  found  the  same  way  in  the  case,  the 
last  verdict  being  considerably  larger  than  the  first,  and  we 
are  inclined  to  think  the  only  serious  question  of  fact  is  as 
to  the  amount  of  the  damages. 

The  Hughes  notes,  amounting  to  some  $1,500,  were  scaled 
down  to  less  than  $500,  upon  a  settlement  made  by  the 
appellants  with  Hughes,  the  maker  of  the  notes.  The  amount 
thus  lost  was  one  of  the  items  sued  for,  and  a  part,  but  not 
all  of  it,  was  allowed  by  the  jury,  as  is  manifest  from  the 
verdict.  These  notes  were  given  by  Hughes  to  the  husband 
of  appellee,  for  a  half  interest  in  a  saw-mill,  which  mill  was 
operated  by  Hughes  during  the  lifetime  of  the  appellee's 
husband  and  after  his  death. 


638  Appellate  Courts  op  Illinois. 

Vol*  51.]  Ellis  V.  Petty. 

It  is  claimed  by  appellee  that  Tvhile  this  settlement  Avas 
made  at  her  house,  and  in  a  certain  sense  in  her  presence,  yet 
she  really  knew  nothing  about  it;  that  it  was  made  without 
her  concurrence,  and  that  the  note  which  was  taken  for  the 
balance  agreed  on  in  the  settlement  was  left  by  the  parties 
on  her  table  and  found  there  by  her  after  they  went  away. 
She  insists  that  there  was  no  reason  for  such  a  reduction; 
that  it  was  the  result  of  gross  incompetence  or  of  corruption 
on  the  part  of  appellants;  and  while  she  kept  the  new  note 
and  has  received  some  payments  on  it,  yet,  in  the  transaction, 
her  rights  were  seriously  affected,  and  that  appellants  should 
bear  the  loss  so  occasioned. 

To  her  positive  statement  that  the  settlement  was  wholly 
erroneous,  the  appellants  answer  merely  that  she  agreed  and 
consented  to  it  and  therefore  ought  to  be  bound  by  it. 
Thus  the  issue  seems  to  have  been  whether  she  did  so  con- 
sent and  agree. 

It  is  significant  that  the  appellants  did  not  explain  the 
settlement;  that  they  did  not  seek  to  show  it  was  fairly  made 
and  that  it  was  based  upon  items  properly  chargeable  to  the 
appellee.  Their  failure  to  do  this  and  the  attempt  to  support 
the  settlement  on  the  sole  ground  that  appellee  consented 
to  it  induces  the  suggestion  that  it  would  not  bear  the  test 
of  examination.  The  relative  position  of  the  parties,  and 
the  circumstances  attending  the  matter,  were  such  as  to  call 
for  the  utmost  fairness  and  good  faith  on  the  part  of  appel- 
lants and  to  relieve  the  appellee  from  a  stringent  application 
of  the  rule  by  which  acquiescence  and  want  of  objection  may 
be  considered  tantamount  to  consent  and  agreement.  We 
are  content  to  rest  upon  the  verdict  of  the  jury  as  to  this 
point  as  well  as  to  other  contested  questions  of  fact  which 
need  not  be  specifically  stated. 

The  legal  point  mainly  urged  by  counsel  for  appellants 
is,  that  because  the  property  was  placed  in  the  hands  of  the 
ap|:)ellee  by  her  husband,  for  the  purpose  of  avoiding  the 
payment  of  his  debts,  the  transaction  is  void  and  the  prop- 
erty belongs  to  the  estate  of  deceased,  and  that  an  action  for 
its  misappropriation  will  lie  at  the  instance  of  the  adminis- 
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trator  only.  The  transfer  might  be  impeached  by  creditors, 
if  it  was  a  fraud  upon  them,  but  it  could  not  be  by  the  admin- 
istrator, and  subject  to  the  rights  of  creditors  the  title  of 
appellee  was  good.  Appellants,  having  received  the  property 
from  her  as  her  bailees  or  trustees,  can  not  be  heard  to  sav 
that  it  was  not  hers.  Had  the  property  been  taken  out  of 
their  hands  at  the  instance  of  creditors  a  very  different  aspect 
would  be  presented.  The  court  properly  refused  an  instruc- 
tion that  the  suit  could  be  maintained  only  by  the  adminis- 
trator. White  V.  Kussell,  79  111.  155;  Beebe  v.  Sautler,  37 
111.  518. 

It  is  urged  the  court  erred  in  giving  the  following  instruc- 
tion at  the  instance  of  appellee : 

"The  court  instructs  you,  that  if  you  believe  from  the 
preponderance  of  the  evidence  that  defendants,  Henry  T. 
Ellis  and  Thomas  H.  Ford,  agreed  with  the  plaintiff  that 
they,  the  defendants,  would  jointly  settle  up  and  pay  off  the 
debts  of  the  estate  of  Morris  Ellis  out  of  the  proceeds  that 
they  might  receive  from  the  farm  in  question,  and  out 
of  moneys,  notes  and  personal  property  of  plaintiff,  and  if 
you  further  believe  from  the  preponderance  of  the  evidence 
that  defendant  received  money,  notes  and  personal  property 
of  and  belonging  to  the  plaintiff,  for  that  purpose,  and  if 
you  further  believe  from  a  preponderance  of  the  evidence 
that  defendants  converted  any  of  said  money,  notes  and  per- 
sonal property  to  their  own  use,  and  did  not  use  and  apply 
the  came  in  settling  up  the  estate  of  Morris  Ellis,  or  in  pay* 
ing  off  the  debts  of  said  estate,  that  then  the  plaintiff  would 
be  entitled  to  recover  the  value  of  said  notes  or  property 
thus  converted,  if  the  evidence  shows  that  the  same  was 
converted." 

The  objection  is  that  the  instruction  authorizes  the  jury 
to  allow  for  the  proceeds  of  the  land,  as  well  as  for  the 
money,  notes  and  personal  property.  We  think  it  does  not 
bear  such  construction.  The  appellee  was  suing  only  for 
the  personal  assets  placed  in  her  hands  by  her  husband. 
The  land  referred  to  in  the  evidence  had  been  deeded  by 
the  husband  to  one  Kuby  and  appellant  Ford,  and  after  the 
husband's  death  Euby  conveyed  to  appellant  Ellis.     Ford  also 
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conveyed  to  Ellis,  and  for  the  consideration  of  $400,  appel 
lee  released  her  dower. 

Afterward  Ellis  sold  the  land  and  realized  some  $2,100 
above  the  mortgage  placed  thereon  by  the  husband,  and  it 
appeared  that  it  was  understood  by  all  parties  that  the  pro- 
ceeds  of  this  land  should  be  applied  upon  the  indebtedness 
of  the  deceased  husband. 

These  facts  came  out  in  the  course  of  the  proof,  and  while 
they  showed  a  liability  on  the  part  of  appellant  Ellis,  and 
perhaps  also  on  the  part  of  Ford,  to  account  to  the  estate, 
yet  it  can  not  be  contended  that  the  appellee  could  main- 
tain an  action  in  that  behalf. 

If  it  could  reasonably  be  said  that  the  instruction  prob- 
ably did  mislead  the  jury  as  to  this  item,  the  objection  would 
be  a  very  serious  one;  but  after  a  careful  reading  of  it  in 
the  light  of  the  evidence  and  of  the  other  instructions  we 
feel  constrained  to  overrule  the  objections. 

The  condition  'of  recovery  as  made  by  the  instruction  was 
the  misapplication  of  the  ''  money,-notes  and  personal  prop- 
erty," and  the  recovery  was  to  be  for  "  the  value  of  said 
notes  or  property  thus  converted." 

This  we  think  so  explicitly  stated  and  limited  the  basis 
upon  which  recovery  must  rest,  as  that  the  jury  were  not 
misled. 

Ko  other  points  are  presented  by  the  brief  and  the  judg- 
ment of  the  Circuit  Court  will  be  aflBrmed. 


William  H.  Mason  y.  The  People^  etc. 

1.  Revenue— Ltsh'ng  Property.— A  pereon  handling  personal  prop- 
erty merely  for  the  account  of  another  is  not  required  to  list  it  for  tax- 
ation. 

Memorandnm.— Proflecution  under  the  revenue  law  for  failing  to  list 
property.  Appeal  from  the  Circuit  Court  of  Scott  County;  the  Hon. 
Cyrus  Eplkr,  Judge,  presiding.  Heard  in  this  court  at  the  May  term, 
1803.    Reversed  and  remanded.    Opinion  filed  October  28,  1893.* 


Third  District— May  Term,  1893.        641 

Grimes  v.  Hilliary. 

The  opinion  states  the  case. 

James  Oallans,  attorney  for  appellant. 

T.  J.  Priest,  state's  attorney,  for  appellee. 

Mr.  Justice  Wall  delivered  the  opinion  of  the  Court. 

The  appellant  was  convicted  of  failing  to  make  a  schedule 
of  personal  property  in  his  possession  and  under  his  control 
required  to  be  listed  for  taxation. 

We  have  examined  the  evidence  and  are  satisfied  the  con- 
viction is  unwarranted. 

The  property  which  he  is  charged  with  not  listing  was 
not  his.  It  belonged  to  his  father  and  was  handled  by  him 
merely  for  his  father's  account,  nor  was  it  in  his  possession 
or  under  his  control  in  the  sense  intended  by  the  statute. 
Moreover,  it  was  listed  by  the  owner,  according  to  his  testi- 
mony. 

In  any  view  we  can  take  of  it  we  think  the  defendant  was 
not  guilty  under  the  proof.  The  judgment  will  be  reversed 
and  the  cause  remanded. 


James  Grimes  v.  Geo.  F.  Hilliary,  Administrator^  etc. 

1.  Evidence — MeoMLve  of  Proof. — Where  the  plaintiff  in  his  declara- 
tion charges  the  defendant  with  an  unlawful  act  it  does  not  follow  that 
he  is  required  to  make  out  his  case  by  more  than  a  preponderance  of  the 
evidence.  Where  the  pleadings  allege  a  criminal  act  or  where  the 
plaintifTs  case  necessarily  involves  a  charge  of  crime,  the  proof  must  be 
fuU  and  satisfactory,  but  it  need  not  be  such  as  to  convince  the  jury 

'  beyond  a  reasonable  doubt. 

2.  Payment — Burden  of  Proof. — An  averment  in  a  declaration  on  a 
note  averring  that  the  note  is  not  paid,  need  not  be  proved;  it  devolves 
upon  the  defendant  to  show  payment  by  affirmative  and  preponderating 
proof, 

Memorandnm. — Assumpsit  on  a  promissory  note.  Appeal  from  the 
Circuit  Ck>urt  of  Vermilion  Coimly;  the  Hon.  Edwabd  P.  Vail,  Judge, 

You  U  41 
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presiding.    Heard  in  this  court  at  the  May  term,  1898,  and  affirmed. 
Opinion  filed  November  4,  1893. 

The  opinion  states  the  case. 

Lawrence  &  Lawrence,  attorneys  for  appellant. 

E.  R.  E.  KiMBBouGH  and  Calhoun,  Steelet  <&  Jokes,  attor- 
neys for  appellee. 

Mr.  Justice  "Wall  delivered  the  opinion  of  'the  Court. 

The  appellee,  as  administrator  of  Jacob  Grimes,  Sr.,  de- 
ceased, recovered  a  judgment  against  the  appellsint  for 
$1,09465  on  account  of  a  note  for  $900,  given  by  the  latter 
to  the  intestate.  In  the  declaration  as  originally  filed  the 
plaintiff  counted  upon  this  note  and  another  for  $1,000,  and 
alleged  the  loss  of  the  notes. 

After  the  evidence  had  been  heard  the  declaration  was 
amended  so  as  to  allege  that  the  defendant  had  unlawfully 
destroyed  the  two  notes  whereby  the  same  were  totally  lost 
to  the  plaintiff's  intestate,  and  that  the  same  had  not  been 
paid. 

There  was  evidence  enough  to  satisfy  the  jury  that  the 
notes  were  destroyed  by  the  defendant,  and  we  have  no 
doubt  on  this  point. 

The  only  questions  for  present  consideration  relate  to  the 
ruling  of  the  court  in  admitting  evidence  and  the  giving  of 
instructions. 

It  is  urged  that  the  court  erred  in  allowing  the  plaintiff 
to  introduce  the  bill  of  discovery  and  the  answer  of  the 
defendant  thereto  in  the  case  reported  in  38  111.  App.  246. 
In  this  there  was  no  error. 

It  is  urged  also  that  the  court  should  have  instructed  the 
jury  that  it  was  incumbent  upon  the  plaintiff  to  make  out 
his  allegation  that  defendant  destroyed  the  notes  by 
proof  beyond  a  reasonable  doubt.  The  pleadings  did  not 
charge  the  defendant  with  a  crime  or  misdemeanor,  but  at 
most  with  a  mere  trespass,  and  this  only  for  the  purpose  of 
excusing  the  plaintiff  for  not  producing  the  notes  in  evi- 
dence. 
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Because  the  unlawful  act  of  the  defendant  might  have 
been  willful  and  malicious,  and  with  such  intent  as  to  be 
indictable  under  the  criminal  code,  it  does  not  follow  that 
the  plaintiflF,  alleging  the  unlawful  act  merely,  was  required 
to  make  out  his  case  by  more  than  a  preponderance  of  the 
evidence.  Where  the  pleadings  allege  a  criminal  act,  or 
where  the  plaintiflPs  case  necessarily  involves  a  charge  of 
crime,  and  it  must  be  so  alleged,  or  where,  if  the  pleadings  are 
oral,  a  charge  of  crime  is  necessarily  involved,  the  proof  must 
be  full  and  satisfactory,  or,  as  is  sometimes  said,  there  should 
be  a  clear  preponderance  of  proof  (Eiggs  v.  Powell,  142  111. 
453);  but  we  do  not  understand  that  even  in  such  case  the 
court  is  required  to  advise  the  jury  that  the  proof  must  be 
such  as  to  convince  their  minds  beyond  a  reasonable  doubt. 
Sprague  v.  Dodge,  42  111.  142. 

We  are  inclined  to  agree  with  the  ruling  of  the  Circuit 
Court  on  this  point. 

Error  is  assigned  upon  the  giving  of  the  following  instruc- 
tion at  the  instance  of  appellee : 

"  If  the  jury  believe,  from  the  preponderance  of  the  evi- 
dence, that  the  defendant  made  and  executed  a  note  for  $900 
to  Jacob  Grimes,  Sr.,  which  note  was  dated  on  or  about 
August  14,  1873,  and  by  the  terms  thereof  was  to  become 
due  and  payable  in  ten  years  after  the  date  thereof,  and  that 
said  note  bore  no  interest,  and  if  the  jury  further  believe 
from  the  preponderance  of  the  evidence  that  said  Jacob 
Grimes,  Sr.,  died  in  1885,  more  than  a  year  before  the  said 
^ote  became  due  and  payable,  then  there  would  be  no  pre- 
sumption of  law  that  said  note  was  paid  when  the  said  Jacob 
Grimes,  Sr.,  died,  and  the  burden  is  on  the  defendant  to 
prove  that  said  note  was  paid  by  him,  either  to  the  said 
Jacob  Grimes,  Sr.,  in  his  lifetime,  or  to  the  plaintiff  since 
the  death  of  said  Grimes,  Sr.,  and  if  the  defendant  has 
not  so  proven  the  payment  of  said  $900  note  by  a  prepon- 
derance  of  the  evidence,  then,  as  to  such  note  the  jury 
should  find  for  the  plaintiff,  as  to  the  amount  due  thereon 
with  six  per  cent  interest  from  the  maturity  of  said  note, 
less  whatever  payments,  if  any,  the  evidence  may  show  were 
paid  thereon." 
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It  was  averred  in  the  declaration  that  the  note  was  unpaid, 
and  so  it  is  always  averred  in  an  ordinary  action  upon  a 
note  which  the  plaintiff  is  able  to  produce. 

Such  a  negative  averment  need  not  be  proved,  and  it 
always  devolves  upon  the  defendant  to  show  payment  by 
affirmative  and  preponderating  proof. 

Here  the  making  of  the  notes  was  established,  and  there 
were  such  facts  as  showed  that  the  defendant  had  obtained 
possession  of  and  destroyed  a  note  not  yet  due  and  not  bear- 
ing interest.  Indeed  there  can  be  no  question  that  he  did 
so. 

The  law  would  cast  upon  him  the  burden  of  showing  why 
he  did  it,  and  the  justification  interposed  was  based  upon  an 
alleged  payment,  and  as  the  case  stood,  this  was  the  only 
issue  for  the  jury  to  try. 

The  onus  as  to  this  was  properly  placed  upon  the  defend- 
ant. 

The  jury  found  for  the  defendant  as  to  the  note  for  $1,000 
due  before  it  was  destroyed.  With  this  finding  the  plaint- 
iff appeared  to  be  content,  though  there  was  considerable 
proof  to  show  that  if  the  money  was  paid  to  the  intestate 
he  did  not  reinvest  it,  nor  did  he  have  it  on  hand  when  he 
died,  a  very  short  time  after  the  alleged  payment. 

The  judgment  will  be  affirmed. 


William  Phelan  and  Patrick  Phelan  y.  Bert  M.  Enhn. 

1.  Fraud  and  Decbtt— TF^en  the  Action  Lies,— An  action  for  fraud 
and  deceit  will  lie  for  a  false  and  fraudulent  misrepresentation  of  an 
existing  fact — for  example,  the  contents  of  the  contract  of  lease  by  which 
the  lessees  were  induced  to  sign  and  so  to  assume  very  onerous  obliga- 
tions on  tlieir  part. 

Memorandnm. — Action  for  deceit  In  the  Circuit  Court  of  McLean 
County;  the  Hon.  Thomas  F.  Tipton,  Judge,  presiding.  Judgment  on 
demurrer  to  declaration;  appeal  by  plaintiff.  Heard  in  this  court  at 
the  May  term«  1893.  Reversed  and  remanded.  Opinion  filed  December 
4,  1898. 

The  opinion  states  the  case. 
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Appellants'  Brief,  K.  L.  Fleming,  Attoeney;  Fifek  &  Phil- 
lips, OP  Counsel, 

An  action  on  the  case  for  the  false  representations  and  deceit 
used  to  induce  plaintiffs  to  enter  into  a  contract  whereby  they 
were  damnified  can  be  maintained  independently  and  regard- 
less of  the  remedy  which  the  law  affords  on  the  contract. 
Antle  V.  Sexton,  32  111.  App.  339;  2  Addison  on  Torts,  1004; 
1  Hilliard  on  Torts,  Sees.  4,  5  and  12;  Chitty  on  Pleadings 
137,  Note  4;  Ward  v.  Winian,  17  Wend.  193;  Eames  v.  Mor! 
gan,  37  111.  260. 

The  terms  of  a  written  contract  may  be  varied  by  parol 
evidence,  when  the  contract  was  entered  into  through 
fraud. 

It  is  urged  that  the  oral  contract  is  merged  in  the  written 
one,  and  we  could  not  be  suffered  to  contradict  the  terms  of 
the  writing  by  parol  evidence,  and  this  is  true  except  in  case 
of  fraud.  But  fraud  is  the  essence,  the  soul,  the  body,  and 
the  very  life  of  the  present  action,  therefore  the  exception 
and  not  the  rule  applies.  Schwass  v.  Hershey,  125  111.  659; 
Black  V.  Wabash,  St.  L.  &  P.  Ey.  Co.,  Ill  111,  351;  Gardt 
v.  Brown,  113  lU.  479;  Hicks  v.  Stevens,  121  111.  191. 

It  is  not  necessary  to  aver  that  plaintiff  is  unable  to  read 
when  it  is  alleged  that  he  was  fraudulently  prevented  from 
reading.     Strong  v.  Linington,  8  Brad.  445. 

Diligence  is  a  question  of  fact  for  the  jury  to  consider,  and 
need  not  be  alleged  in  the  declaration.  "  It  is  not  a  question 
of  law  to  be  determined  by  the  court."  City  of  Chicago  v. 
Keefe,  Adrar.,  114  111.  222. 

"  Whether  the  plaintiff  is  guilty  of  such  negligence  as 
will  preclude  him  from  setting  up  his  defense  is  a  question 
for  the  jury."     Munson  v.  Nichols,  62  111.  111. 

If  one  party  is  trusted  to  reduce  the  contract  to  writing, 
he  is  bound  to  do  it  truly,  and  any  variation  from  it  materi- 
ally affecting  the  other  party,  if  known  to  him,  is  a  clear 
fraud.  Botsford  v.  McLean,  45  Barb.  487;  Smentek  v. 
Cornhauser,  17  Brad,  269;  Bigelow  on  Torts,  29-30;  Bigelow 
on  Frauds,  73. 

The  law  only  requires  that  a  person  signing  an  instru- 
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ment  should  read  it  or  cause  it  to  be  read  by  some  one  in 
whom  he  places  confidence.  Taylor  v.  Atchison,  54  111. 
196. 

Only  reasonable  diligence  is  required.  Coyne  t.  Dooley, 
34  III  App.  31. 

No  man  can  complain  that  another  has  relied  too  implic- 
itly upon  the  truth  of  what  he  himself  stated.  Kerr  on 
Fraud,  80;  Lloyd  v.  Higbee,  25  111.  603;  Addison  on  Torts, 
1004;  Pasley  v.  Freeman,  3  T.  R.  55;  Fames  v.  Morgan,  37 
111.  260;  Weatherford  v.  Fishback,  3  Scam.  171;  School 
Directors  v.  Boomhour,  83  IlL  17;  Easter  v.  Minard,  26  III. 
494;  AUen  v.  Hart,  72  111.  104;  Kohl  v.  Hndley,  39  111.  195; 
Champion  v,  Ulmer,  70  111.  322;  Hubbard  v.  Rankin,  71  111. 
129. 

LiLLARD  &  Williams  and  John  J.  Mobsisset,  attorneys 
for  appellee. 

Mb.  Justiob  Pleasants  delivebed  the  opinion  of  the 
Court. 

The  Circuit  Court  sustained  a  demurrer  to  the  declara- 
tion herein  and  each  count  thereof,  and  thereupon  rendered 
judgment  for  defendant  for  costs,  from  which  plaintiffs  pros- 
ecute this  appeal. 

It  was  an  action  on  the  case  for  fraudulent  misrepresen- 
tation and  deceit,  and  the  declaration,  in  five  counts,  alleged 
in  substance  that  on  January  25,  1892,  the  parties  verbally 
agreed  on  the  terms  of  a  lease  by  defendant  to  plaintiffs,  of 
his  farm  of  400  acres  for  five  years,  from  the  first  day  of 
March  then  next,  at  an  annual  cash  rent  of  $1,600,  to  be 
reduced  to  writing,  by  which  it  was,  among  other  things, 
to  be  provided  that  he  should  furnish  all  the  tile  required 
to  drain  the  land  in  time  to  enable  them  to  lay  and  plaoe 
it  during  that  spring  before  plowing;  that  plaintiffs,  be- 
ing illiterate  and  unable  to  write  or  to  read  writing,  then 
proposed  to  defendant  to  employ  at  their  own  expense  a 
disinterested  and  competent  attorney  to  reduce  them  to 
writing,  but  he  prevented,  by  assuring  them  that  he  would 
do  it  properly  himself,  and  they  consented  that  he  should; 
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that  he  then  drew  up  the  lease,  and  then  and  there  repre- 
sented to  them  that  he  had  put  in  it  the  provision  relating 
to  the  tile,  as  it  had  been  agreed  upon,  and  pretended  to 
read  to  them  from  the  lease  he  had  prepared,  and  as  being 
included,  words  which  fully  covered  and  expressed  it — all 
with  fraudulent  intent,  fully  charged;  that  they  relied  im- 
plicitly on  his  promise  that  he  would,  and  his  representsr 
tions  that  he  did  put  that  provision  in  it,  and  were  thereby 
induced  to  execute  it,  which  they  would  not  have  done  if 
they  had  known,  as  the  fact  was,  that  it  really  contained 
no  such  provision. 

It  further  avers  that  the  demised  lands  are  low  and  wet, 
and  can  not  be  cultivated  without  draining;  that  no  crops 
were  or  could  be  raised  thereon  in  1892,  for  want  of  tiling; 
and  that  the  lease,  without  defendant's  obligation  to  furnish 
the  tile  required,  is  worth  far  less  than  it  would  be  with  it, 
to  wit,  the  sum  of  $4,000.  One  of  the  counts  contains 
the  additional  averment  that  on  March  1,  1892,  defendant 
sold  and  transferred  the  farm,  with  said  lease,  to  George  J. 
McGinnis,  who  refuses  to  tile  it. 

For  appellee  it  is  contended  that  upon  the  facts  as  averred, 
appellants'  only  remedy  is  upon  the  agreement  really  made 
but  fraudulently  omitted  from  the  lease;  in  other  words,  that 
plaintiffs'  only  cause  of  action,  as  stated,  is  the  breach  by 
defendant  of  his  executory  agreement  to  furnish  the  neces- 
sary tile. 

In  such  case  the  law  clearly  is  that  an  action  for  fraudu- 
lent misrepresentation  and  deceit  will  not  lie.  To  maintain 
that  action  it  must  be  averred  and  proved  that  the  fraudu- 
lent misrepresentation  related  to  and  was  of  a  fact  then 
existing.  An  intention  as  to  the  future  is  not  such  a  fact. 
Although  appellee  when  he  made  the  agreement,  may  have 
intended,  however  fraudulently,  not  to  perform  but  to  break 
it,  the  only  remedy  for  his  actual  breach  of  it,  would  be 
upon  the  agreement;  and  if  such  is  the  case  made  by  this 
declaration,-  the  demurrer  thereto  was  properly  sustained 
and  the  judgment  should  be  affirmed.  The  People  ex  rel.  v. 
Healey,  128  111.  14,  and  authorities  there  cited. 

But  we  do  not  so  read  this  declaration,  nor  can  we  so  con- 
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strue  it.  As  we  understand  it  the  cause  of  action  stated  is 
not  the  failure  of  defendant  to  furnish  the  tile,  nor  the 
fraudulent  omission  from  the  lease  of  his  agreement  to  fur- 
nish it  —  each  of  which  is  so  often  claimed  in  the  argument — 
but  simply  and  solely  the  false  and  fraudulent  misrepresen- 
tation of  an  existing  fact,  namely,  the  contents  of  the 
contract  of  lease  they  were  asked  and  thereby  induced  to 
sign  and  so  to  assume  very  onerous  obligations  on  their 
part. 

In  the  transactions  stated  there  was,  first,  an  executory 
agreement  of  defendant,  that  he  would  put  in  the  lease  to  be 
drawn  up  by  him,  a  provision  binding  him  to  furnish  the  tile, 
ind  second,  an  executory  agreement  thereby  made  that  he 
would  furnish  it  The  first  would  have  been  executed  by 
the  inclusion  in  the  lease  of  the  second.  He  represented 
that  it  was  so  included.  That  was  a  matter,  not  of  inten- 
tion or  of  agreement  to  be  thereafter  performed,  but  of  fact 
then  existing.  The  representation  was  alleged  to  have  been 
false  and  fraudulent,  and  injurious  to  the  plaintiffs,  who 
were  deceived  thereby.  These  are  all  the  elements  of  a  case 
for  an  action  like  this.-  The  damage  alleged  and  to  be  re- 
covered, if  any,  is  not  the  loss  of  crops  or  any  other  directly 
resulting  from  defendant's  failure  to  furnish  tile,  but  the 
lessening  of  the  value  of  plaintiff's  lease,  the  written  instru- 
ment by  which  their  interest  in  the  premises  is  shown.  Such 
instruments  are  of  themselves  property,  and  have  a  value 
depending  on  their  provisions.  They  may  be  indispensable 
to  the  enjoyment  of  a  right  and  therefore  as  valuable  as  the 
right  itself.  A  lease  for  five  years,  of  400  acres  of  low,  wet 
land,  containing  an  enforceable  agreement  of  the  lessor  to 
furnish  all  tile  necessary  to  drain  it,  is  certainly  a  very 
different  thing,  as  respects  value,  from  such  a  lease  without 
such  an  agreement.  That  difference  would  seem  to  be  at 
least  what  it  would  cost  to  procure  the  tile.  But  we  are 
not  now  concerned  with  the  rule  as  to  the  measure  of  dam- 
ages, nor  intending  to  indicate  it.  For  present  purposes  it 
is  sufficient,  if  plaintiffs  were  shown  by  the  declaration  to  be 
entitled  to  recover. 

We  are  of  opinion  that  it  states  a  case  of  fraudulent  mis- 
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representation  of  a  matter  of  existing  fact,  by  which  plaint- 
iffs, without  their  fault,  were  deceived  and  damaged,  and 
they  are  not  limited  for  remedy  to  an  action  on  the  lease, 
when  it  shall  be  reformed,  so  as  to  show  the  alleged  agree- 
ment to'  furnish  tile.  Antle  v.  Sexton,  32  App.  439,  and 
authorities  cited;  same  case,  137  111.  410.  The  judgment  of 
the  Circuit  Court  is  therefore  reversed  and  the  cause  re* 
manded. 


KcLean  County  Coal  Co.  v.  August  Lamprecht. 

1.  Care  and  Dh^igence — Miners  at  Workj  etc. — ^A  careful  and  pru- 
dent miner  will  not  willingly  and  knowingly  incur  avoidable  danger. 
An  injury  resulting  from  such  an  unwarranted  and  reckless  course  could 
not  be  made  the  ground  of  recovery. 

2.  New  Trials — On  Findings  of  Juries, — Wliere  the  verdict  of  a 
jury  is  palpably  against  the  evidence,  and  so  manifestly  wrong,  the  duty  ' 
of  the  court  to  interfere  is  imperative,  and  it  wiU  be  set  aside. 

Memorandum. — Action  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  McLean  County;  the  Hon.  Thomas  F.  Tipton,  Judge,  presiding. 
Heard  in  this  court  at  the  May  term,  1893.  Reversed  and  remanded. 
Opinion  filed  December  22,  1893. 

The  opinion  states  the  case. 

Appellant's  Brief,  Stevenson  &  Ewing  and  John  F.  "Wight, 

Attorneys. 

We  ask  a  reversal  of  this  judgment  because  there  is  not 
suflBcient  evidence  in  the  record  to  maintain  it;  it  is  so  com- 
pletely against  the  great  preponderance  of  the  evidence  that 
it  comes  clearly  within  the  rule  that  the  court  will  grant  a 
new  trial  when  the  verdict  is  the  result  of  prejudice  and 
passion. 

Appellee's  Brief,  William  B.  Carlock  and  Kerrick,  Lucas 

&  Spencer,  Atiorneys. 

The  rule  in  this  State  is  that  the  finding  of  the  jury  will 
not  be  disturbed  as  against  the  evidence,  where  there  is 
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nothing  more  than  a  mere  doubt  as  to  the  correctness  of  the 
verdict.  Erie  &  Pac.  Dis.  v.  Stanly,  22  IlL  App.  459;  I.  C.  R. 
R  V.  Cowles,  32  111.  116;  Marble  v.  Bonhotel,  35  DL  240; 
O'Rielly  v.  Fitzgerald,  40  IlL  310;  DeForrest  v.  Oder,  42 
m.  500;  C.  &  N.  W.  Ey.  v.  Dement,  44  111.  74;  Baker  v. 
Robinson,  49  111.  299;  Stevens  v.  Brown,  58  IlL  289;  Rey- 
nolds V.  Palmer,  70  111.  288. 

Kor  will  the  verdict  be  set  aside  if  the  evidence  of  the 
prevailing  party  is  of  itself  sufficient,  if  believed,  to  support 
the  verdict.  Bush  v.  Kindred,  20  111.  93;  I.  B.  &  W.  v. 
Buckles,  21  111.  App.  181;  Fletcher  v.  Patton,  21  HI.  App. 
228;  Haldeman  v.  Sennett,  21  111.  App.  230;  Springfield  v. 
Sieglar,  21  IlL  App.  334;  I.  B.  &  W.  v.  Hinshaw,  21  111. 
App.  335;  Forlauf  v.  Bowlin,  29  111.  App.  471;  Calvert  v. 
Carpenter,  96  111.  63;  Addems  v.  Suver,  89  111.  482. 

The  evidence  in  the  case  at  bar  was  such  that  the  jury 
might  have  found  either  way;  and  that  being  the  case,  the 
verdict  will  not  be  set  aside.  Smith  v.  Williams,  22  HI.  357; 
Peoria  Grape  Sugar  Co.  v.  Frazer,  26  111.  App.  60;  Lewis 
V.  Lewis,  92  IlL  237;  Buchanan  v.  McLennan,  105  IlL  56. 

Me.  JuarncE  Booas  deliveeed  the  opinion  of  the  Coubt. 

The  action  below  was  a  case  by  the  appellee  against  the 
appellant  company  to  recover  damages  for  an  injury  received 
in  appellant's  mine,  occasioned,  as  it  was  alleged,  by  the  neg- 
ligence and  improper  conduct  of  the  servants  of  the  appel- 
lant. 

A  trial  before  a  jury  resulted  in  a  verdict  and  judgment 
a^inst  the  appellant  in  the  sum  of  $5,000,  froih  which  this 
ap])eal  is  prosecuted. 

K o  stronger  statement  of  the  grounds  upon  which  appel- 
lee's right  of  recovery  is  based  can  be  given,  than  that  made 
by  his  counsel  in  the  brief  filed  in  his  behalf  as  follows 
(except  as  we  have  caused  it  to  be  italicized)  viz : 

"  The  vein  of  coal  in  this  mine  is  from  three  and  one-half 
to  four  feet  thick.  The  first  thing  the  miner  does  in  the 
prosecution  of  his  work,  is  to  take  the  earth  or  other  sub- 
stance immediately  below  the  coal,  out,  so  as  to  leave  the 
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coal  projecting  into  the  room  and  hanging  over  the  bed  or 
place  where  the  excavation  is  made.  A  careful  miner^  when 
he  has  dug  to  any  considerable  extent^  takes  a  prop ^  one  end  of 
which  is  placed  in  the  hottom,  of  the  room  and  securely  fas- 
tened^ amd  the  oilier  end  is  placed  against  the  face  of  the  coal. 
That  prop,  by  the  miners,  is  called  a  '  sprag,'  and  usually 
stands  at  an  angle  of  about  forty-five  degrees,  avid  prevents 
ths  coal  from  falling  on  the  miner  ^  while  he  is  still  digging 
underneath  the  coal,  in  case  there  should  be  any  tendency 
toward  falling  or  any  weakness  in  the  vein  of  coal  at  the 
point  he  is  working.  When  the  miner  has  dug  underneath 
the  coal  till  he  comes  to  a  *  break,'  he  stops  digging  and 
knocks  the  coal  down.  That  is  usually  done  by  placing  a 
wedge  in  about  the  center  and  splitting  or  breaking  off  the 
lower  half,  which  drops  down,  leaving  the  top  half  still  sup- 
ported by  the  *  sprag.'  When  the  lower  half  of  the  coal  is 
hroken  up  and  taken  away  then  the  ^ sprag  ^  is  Jcnoclced  out 
and  the  upper  half  drops  down,  and  it  in  a  like  manner  is 
broken  up  and  carried  avray." 

"  Appellant  claims  to  have  had  a  rule  by  which  miners  were 
forbidden  to  use  railroad  ties  for  '  sprags,'  but  the  evidence 
clearly  shows  that  it  very  often  happened  that  the  company 
failed  to  supply  '  sprags,'  as  it  was  its  duty  to  supply  them, 
and  in  all  such  cases,  the  miners,  without  any  question  from 
the  company,  used  railroad  ties,  i.  «.,  ties  the  company  had 
supplied  for  laying  a  track  for  its  coal  cars  in  the  bottom  of 
the  mine.  In  addition  to  the  ^  sprags '  used  by  the  miners, 
they  also  used  props,  which  they  placed  perpendicularly  to 
support  the  roof  of  the  mine.  A  few  days  before  the  day  of 
the  accident,  appellee  had  been  unable  to  procure  props,  such 
as  the  company  supplied,  and  had,  therefore,  taken  some  ties 
to  be  used  by  him  as  props  and  ^  sprags.'  He  took  four  of 
those  ties  to  his  room,  two  of  which  he  placed  in  an  upright 
position  and  the  third  on  top  of  the  two  as  a  cap  to  support 
the  roof  of  the  mine.    The  fourth  he  placed  as  a  *  sprag.' " 

"  On  the  19th  of  December,  1891,  appellee  went  to  work 
about  7  A.  M.  At  that  time  James  Doran  was  track  layer 
for  the  company,  i.  e.^  it  was  his  business  to  superintend  the 
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construction  and  repair  the  tracks  of  the  company,  and  for 
that  purpose,  of  course,  had  the  use  and  control  of  the  ties. 
About  10  oclook  a.  ic  Doran  went  into  the  room  where 
appellee  was  at  work,  and  ordered  apjxillee  to  take  the  ties 
out  of  his  room,  t.  e.y  the  three  ties  that  appellee  had  placed 
as  props  and  the  one  that  he  had  placed  as  a  *  sprag.* 
Appellee,  well  knowing  the  danger  of  taking  them  away, 
refused  to  comply  with  the  order  and  told  Doran  that  he 
could  not  do  it,  and  thereupon  Doran  became  very  angry  and 
said  that  he  would  do  it  if  appellee  would  not,  and  he  said 
*  G-d  d — n  Dutch,  I  will  take  them  away  anyhow.'  Doran 
thereupon  took  his  sledge  and  knocked  out  all  the  ties,  includ- 
ing the  one  used  as  a  ^  sprag,'  and  loaded  them  in  his  cart 
and  took  them  away,  and  instead  of  the  four  ties,  put  up  a 
single  prop,  such  as  the  company  supplied  for  that  purpose, 
but  put  up  no  *  sproffj^  therehy  leuving  the  coal  wholly  unsup- 
ported?^    *     *     « 

"  The  coal  that  appellee  had  mined,  and  that  was  supported 
by  the  '  sprag '  in  question,  was  just  a  little  to  the  left  of 
that  track  and  to  the  left  of  the  center  of  the  roadwav. 
After  Doran  had  taken  out  the  props  and  '  sprag,'  appellee 
removed  some  coal  that  had  been  broken  doion^  so  a^  to  get  it 
out  of  the  roadway^  and  then  started  to  go  toxcard  the  east  for 
the  purpose  of  getting  his  tools  to  make  the  coal  secure.  In 
order  to  do  so  it  was  necessary  for  hi^n  to  pass  close  to  the  face 
of  the  coal^  and  while  doing  so^  the  coal  fell  down^  catching 
appellees  left  leg  and  breaking  and  crushing  ity  as  above 
stated^ 

The  alleged  wrongful  and  negligent  conduct  of  appellant's 
track  layer,  Doran,  is  that  he  took  away  the  tie  used  as  a 
"  sprag  "  and  put  up  no  "  sprag,"  thereby  leaving  the  coal 
wholly  unsupported,  so  that  it  fell  upon  the  appellee  as  he 
was  i>assing  by  for  the  purpose  of  getting  his  tools  to  make 
it  secure. 

The  appellant  company  denied  that  Doran  took  away  any 
tie  or  prop  that  was  in  use  as  a  "  sprag  "  to  support  the  coal 
and  further  denied  that  any  tie  was  so  in  use,  and  also  denied 
that  the  appellee  was  injured  while  passing  near  the  coal  in 
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order  to  get  his  tools,  but  asserted  that  the  appellee,  when 
hurt,  was  negligently  and  recklessly  "  splitting  down"  the 
lower  half  of  the  vein  of  coal  without  having  a  prop  or 
''  sprag  "  in  place  to  support  the  upper  half. 

The  only  proof  that  Doran  took  away  a  "  sprag,"  or  any 
tie  used  as  a  sprag,  was  the  unsupported  testimony  of  the 
appellee.  In  this  he  was  directly  contradicted  by  Doran  and 
by  John  Dugan,  the  latter  of  whom  assisted  Doran  in  the 
removal  of  all  ties  that  were  taken.  Both  of  these  witnesses 
deny  that  any  tie  used  as  a  "sprag"  was  taken.  Doran  testi- 
fied that  no  tie  was  so  in  use  and  Dugan  swore  that  he  was 
there  and  assisted  in  removing  all  the  ties  that  were  taken 
and  that  he  did  not  see  any  tie  in  use  as  a  sprag.  So  unless 
there  was  some  reason  for  discrediting  these  witnesses  the 
preponderance  of  the  evidence  upon  this  point  was  against 
the  appellee. 

The  assertion  of  the  appellee  that  the  coal  fell  upon  him 
as  he  was  passing  by  the  face  of  the  vein  on  his  way  to  get 
his  tools,  had  no  support  except  his  own  testimony  to  that 
efifect. 

Chas.  Koline,  who,  at  the  time  the  appellee  was  injured, 
was  mining  within  a  few  feet  of  him,  testified  that  he  saw  the 
appellee  at  work  driving  a  wedge  into  the  vein  of  coal  with 
a  sledge  hammer,  immediately  before  the  coal  fell;  that  he 
heard  the  coal  fall,  went  at  once  to  appellee,  found  him  under 
the  coal,  his  sledge  hammer  on  the  ground  immediately  in 
front  of  and  but  about  one  foot  away  from  him,  his  pick  by 
his,  side  and  partly  under  the  fallen  coal.  Doran,  Quanstran, 
Buckle  and  Mumber,  witnesses  for  the  appellant,  testified 
that  they  came  at  once  to  the  assistance  of  the  appellee  and 
aided  Roline  in  removing  him  from  under  the  coal  and  that 
they  saw  the  pick  there  partly  hidden  by  the  coal.  It  would 
seem  utterly  unreasonable  to  insist  that  all  these  disinter- 
ested witnesses  should  be  discredited  and  the  testimony  of 
the  appellee,  interested  as  he  is  in  the  result  of  the  suit,  ac- 
cepted as  sufficient  to  outweigh  them  all.  Yet  unless  this 
is  done,  it  must  be  clear  that  the  coal  did  not  fall  upon  the 
appellee  as  he  was  passing  by  on  the  way  to  get  his  tools, 
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but  that  he  had  his  tools  and  caused  the  coal  to  fall  bv  driv- 
ing  a  wedge  into  the  vein  and  breaking  it  down  when  it 
was  not  supported  by  a  sprag.  Other  facts  uncontestably 
proven  ought,  it  seems  to  us,  have  put  it  beyond  controversy 
that  the  appellee  was  wedging  and  breaking  down  the  coal 
when  it  fell  upon  him. 

He  testified  as  follows : 

Q.    Then  what  did  you  do  when  they  took  away  the  ties  I 

A.  I  went  and  got  a  car  and  pushed  it  in  on  the  face  of 
the  coal;  then  I  put  a  chunk  of  coal  in,  and  then  went  to 
get  my  tools. 

Q.  How  long  was  it  after  Mr.  Doran  went  away  before 
you  were  hurt  ? 

A.  Eight  away;  I  took  the  car  and  came  in  right  away 
and  went  in. 

Q.    Was  it  an  hour  or  ten  minutes  ? 

A.  No,  sir;  I  took  the  coal  car  and  went  in  and  put  one 
chunk  of  coal  on  the  car,  and  then  wanted  to  fix  them  solid 
where  he  took  the  ties  away. 

Q.  How  long  was  it  after  Doran  went  away  before  you 
got  hurt — after  Doran  and  Dugan  went  away  with  the  ties  ? 

A.  Maybe  a  minute,  or  maybe  a  little  bit  longer;  I 
backed  up  the  car  and  threw  a  chunk  into  the  car  and  went 
right  f oT  my  tools;  the  tools  were  about  ten  feet  from  the 
car. 

The  witnesses  who  hastened  to  appellee's  assistance  after 
extricating  him  from  the  coal  intended  to  put  him  in  the 
car  referred  to  in  his  answer,  in  order  to  convey  him  out  of 
the  mine,  but  found  it  partially  loaded  with  coal — ^perhaps 
one-third  full — so  that  they  could  not  use  it  for  the  purpose, 
but  had  to  move  it  away  and  bring  in  an  empty  car  in 
which  to  place  him.  This  they  did  and  thus  brought  him  to 
the  shaft  of  the  mine.  The  quantity  of  coal  in  the  car  could 
only  be  accounted  for  upon  the  theory  that  after  Doran  went 
away  appellee  brought  in  the  car  antl  proceeded  to  mine  and 
break  down  the  coal  and  load  it  in  the  car  and  so  continued 
until  the  coal  fell  upon  and  injured  him  and  is  absolutely 
irreconcilable  with  the  appellee's  theory  and  testimony  that 
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he  brought  in  the  car,  threw  one  chunk  of  coal  into  it  and 
then  went  to  get  his  tools  and  was  hurt  while  making  hitf 
way  to  them.  Another  fact,  established  by  the  testimony 
of  appellant's  witnesses  and  also  by  Berry,  a  witness  for  the 
appellee,  and  denied  only  by  the  appellee,  not  only  tended 
to  discredit  the  appellee  as  a  truthful  and  reliable  witness, 
but  also  added  its  weight  to  the  appellant's  contention  that 
appellee,  when  hurt,  was  and  for  some  time  before  had  been 
engaged  in  raining,  wedging  and  breaking  down  the  coal,  and 
had,  after  Doran  left  him,  mined  and  loaded  into  the  car  the 
coal  found  to  be  in  it.  The  fact  referred  to  is  that  the  appellee 
was  hurt  one  hour  and  a  quarter  after  Doran  and  Dugan 
went  away  with  the  ties.  Appellant's  witnesses  and  Berry, 
a  witness  for  the  appellee,  so  testified,  while  appellant  testi- 
fied, as  is  seen  by  his  answer  to  the  last  question  hereinbe- 
fore, that "  it  was  only  a  minute  or  may  be  a  little  bit  longer." 
The  time  that  elapsed  after  Duran  took  the  ties  and  the 
quantity  of  coal  in  the  car,  confirmed  appellant's  conten- 
tion, already  well  established,  that  appellee  was  mining  and 
breaking  down  coal  when  hurt. 

All  concede,  and  so  it  is  stated  by  appellee's  counsel,  that 
a  careful  and  prudent  miner  would  not  undertake  to  split 
and  break  down  coal  with  a  wedge  without  first  securing  it 
with  a  "  sprag."  To  do  so  would  be  to  willingly  and  know- 
ingly incur  avoidable  danger.  An  injury  resulting  from 
such  an  unwarranted  and  reckless  course  could  not  be  made 
the  ground  of  recovery,  even  had  the  appellee  been  improp- 
erly deprived  of  a  sprag  by  appellant's  servant,  Doran. 
But  as  we  have  seen,  the  preponderance  of  the  evidence  is 
that  Doran  did  not  remove  the  "  sprag." 

It  was  the  duty  of  the  appellee  to  put  the  sprag  in  posi- 
tion. His  counsel  say  in  the  statement  quoted:  "  A  care- 
ful miner,  when  he  has 'dug  to  any  extent,  takes  a  prop,  one 
end  of  which  is  placed  at  the  bottom  of  the  room  and 
securely  fastened,  and  the  other  end  placed  against  the  face 
of  the  coal.  This  prop  is  called  a  sprag,  and  prevents  the 
coal  from  falling  on  the  miner." 

Because  such  was  his  duty  he  sought  to  establish  that  he  was 
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not  raining  or  breaking  down  the  coal  when  hurt,  and  endeav- 
ored to  show  that  Duran  took  away  the  sprag  and  that  the 
coal  fell  upon  him  while  he  was  passing  near  it,  on  his  way 
to  get  his  tools  "  to  make  the  coal  secure,"  and  this  made 
necessary  the  claim  that  he  was  injured,  "  may  be  a  minute 
or  a  little  bit  longer,"  after  Doran  left  him.  In  all  these 
respects  the  evidence  preponderated  against  him. 

We  recognize  in  its  fullest  extent  the  rule  that  great 
weight  is  to  be  accorded  to  the  findings  of  a  jury,  but  here 
the  verdict  is  so  palpably  against  the  evidence,  and  so  man- 
ifestly wrong,  that  our  duty  to  interfere  is  imperative. 

A  new  trial  should  have  been  granted  the  appellant  com- 
pany. Because  it  was  refused,  the  judgment  must  be  and  is 
reversed,  and  the  cause  remanded. 


Wabash  Bailroad  Company  y.  Lloyd  W.  Brown  et  al. 

1.  Wafter — Of  Conditions  in  Freighting  Contract. — ^Where  a  clause 
in  a  contract  of  shipment  provided  that  all  claims  for  injuries  to  stock 
should  be  made  in  writing  and  verified  by  an  affidavit  and  delivered  to  the 
general  freight  agent  of  the  company  within  five  days  after  the  stock 
was  removed  from  the  car,  it  was  held  that  the  company,  by  receiving  a 
claim  not  verified  according  to  the  contract  without  objection  and  acting 
upon  the  same,  waived  the  condition. 

2.  Common  Carriers— iZtgr/if  to  Contract  Against  Liability, — A  com- 
mon carrier  can  not  shield  itself  by  contract  against  any  portion  of  the 
damages  inflicted  by  gross  negligence  upon  property  in  its  care  and  being 
transported  by  it, 

3.  Railroad  Companies — Contracts  of  Exemption  from  Liability , — 
It  is  unlawful  for  the  railroad  company  to  contract  for  exemption  from 
liability  resulting  from  the  gross  negligence  of  its  servants. 

Memorandnm. — ^Action  for  damages  for  injury  to  stock.  Appeal  from 
the  County  Court  of  Morgan  Coimty ;  the  Hon.  O.  P.  Thompson,  Judge, 
presiding.  Heard  in  this  court  at  the  May  term,  1898,  and  affirmed. 
Opinion  filed  October  28.  1898. 

The  statement  of  faots  is  contained  in  the  opinion  of  the 
court. 
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Geo.  B.  Burniqtt,  attorney  for  appellant. 

E.  L.  McDonald  and  J.  M.  Brown,  attorneys  for  appel- 
lees. 

Me.  Justice  Bogos  delivered  the  opinion  of  the  Court. 

The  appellee  shipped  a  number  of  high  bred  valuable 
cattle  on  appellant's  road,  under  a  special  contract  signed 
by  the  parties,  the  material  provisions  of  which  are  as  f ol-  : 

lows : 

"  Sixth.  In  consideration  of  this  agreement,  the  party  of 
the  second  part  hereby  releases  the  party  of  the  first  part,  ] 

and  connecting  lines,  from  all  claims  for  damages  that  may 
be  occasioned  by  the  burning  of  hay,  straw  or  other  mate- 
rial placed  in  said  car  or  cars,  for  the  purpose  of  feeding  or 
bedding  said  stock." 

*  «  »  4f  »  «  « 

"Tenth.  In  consideration  of  the  rate  aforesaid,  it  is 
further  agreed  that  no  claim  for  damages  which  may  accrue 
to  the  party  of  the  second  part  under  this  contract,  shall  be 
allowed  or  paid  by  the  party  of  the  first  part,  or  sued  for  in 
any  court  by  the  party  of  the  second  part,  unless  a  claim 
for  such  loss  or  damage  shall  be  made  in  writing,  verified 
by  the  affidavit  of  the  party  of  the  second  part,  or  his  or 
their  agent,  and  delivered  to  the  general  freight  agent  of 
the  party  of  the  first  part,  at  his  office  in  the  city  of  St. 
Louis,  within  five  (5)  days  from  the  time  said  stock  is 
removed  from  said  cars." 

"  Eleventh.  It  is  agreed  that  neither  the  party  of  the 
first  part,  nor  any  connecting  line,  shall  be  liable  for  more 
than  the  sum  of  $100  on  account  of  loss  or  injury  of  any 
one  horse  or  other  animal  received  or  carried  by  the  party 
of  the  first  part  under  this  contract." 

At  each  end  of  the  sixth  clause  is  a  bracket  in  red  ink, 
and  on  the  margin  of  the  contract  is  written  in  red  ink 
the  following :  '^  My  special  attention  has  been  directed  to 
clause  No.  11,  limiting  the  liability  in  case  of  accident,  and 
to  which  condition  I  knowingly  subscribe." 
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Hay  used  for  feeding  or  bedding  the  cattle  in  the  car 
took  fire,  and  one  of  the  animals,  a  valuable  cow,  called  the 
Fourth  Duchess  of  Hilsdale,  was  badly  burned  about  her 
legs,  belly  and  lower  part  of  her  body.  Her  bag  sloughed 
away  and  was  totally  destroyed.  The  action  was  brought 
to  recover  damages  thus  occasioned. 

The  jury  found  for  the  appellee  and  assessed  the  damages 
at  $650.  It  is  not  urged  that  the  amount  is  excessive.  It 
may  be  cqnceded  as  urged  by  the  appellant's  counsel,  that 
the  eflFect  of  the  special  contract  is  to  exempt  the  appellant's 
company  from  liability,  except  for  damages  resulting  from 
the  gross  negligence  or  willful  misconduct  of  its  servants, 
and  we  may  add  that  it  has  no  effect  to  relieve  it  from 
damages  occasioned  by  the  gross  negligence  of  its  servants. 
Arnold  V.  K.  R.  Co.,  83  111.  273;  C.  &  N.  W.  R.  R.  Co.  v. 
Chapman,  133  111.  96. 

Appellant  insists  that  there  is  neither  allegation  nor  proof 
of  such  gross  negligence  or  willful  misconduct. 

The  proof  is  that  the  car  containing  the  cattle  in  which 
was  also  hay  for  feeding  and  bedding  them  was  placed  by 
the  appellant's  servants  the  second  or  third  car  from  the 
engine  in  a  train  of  twenty-six  cars,  and  that  it  was  the  only 
car  containing  stock  in  the  train.  The  evidence,  though 
circumstantial,  was  sufficient  to  warrant  the  jury  in  con- 
cluding that  fire  was  communicated  from  the  engine  to  the 
hay  in  the  car.  It  was  not  attempted  to  prove  that  the 
engine  was  provided  with  appliances  of  any  kind  or  charac- 
ter to  prevent  the  escape  of  fire,  or  that  it  was  in  the  charge 
of  a  comi>etent  or  skillful  engineer. 

The  fact  that  fire  was  communicated  from  the  engine  to 
the  hay  in  the  stock  tar,  was  evidence  of  negligence  on  the 
part  of  the  appellant  company  on  the  authority  of  Bass  v. 
C,  B.  &  Q.  R.  R.  Co.,  28  IlL  9,  and  I.  C.  R.  R.  Co.  v.  Mills, 
42  111.  407,  if  such  fact  was  not  tnll  prim  a  facie  evidence  to 
charge  the  appellant  with  negligence  as  a  matter  of  law,  by 
the  operation  and  effect  of  Sec.  104,  Chap,  114  of  the  Revised 
Statutes  (S.  &  C.  Statutes).  The  appellee  contended  that 
the  appellant  company  was  guilty  of  gross  negligence,  in 
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fact,  in  putting  a  stock  car  which  it  knew  contained  inflam- 
mable feed  and  bedding  in  such  close  proximity  to  the 
engine,  when  it  might  have  been  removed  many  car  lengths 
therefrom. 

It  is  manifest  from  the  sixth  clause  of  the  contract  that 
the  appellant  company  had  notice  that  hay  or  straw  or  other 
inflammable  material  was  to  be  placed  in  the  car  and  was 
fully  aware  of  the  danger  that  fire  might  be  communicated 
to  such  combustible  material.  It  recognized  and  sought  to 
contract  against  such  danger,  yet  voluntarily  placed  the  car 
inclose  proximity  to  the  engine,  which  might  well  be  deemed 
negligence.  Then^  that  the  appellant  company  was  negli- 
gent in  point  of  law,  and  as  matter  of  fact,  was  clearly  estab- 
lished. The  degree  of  negligence,  whether  inadvertent  or 
gross,  was  a  question  of  fact  for  the  jury  under  proper  instruc- 
tions. The  court  in  instructions  both  in  behalf  of  appellee 
and  of  the  appellant,  carefully  and  properly  defined  gross 
negligence,  and  expressly  charged  the  jury  that  their  ver- 
dict should  be  for  the  appellant  company,  unless  the  prepon- 
derance of  the  evidence  showed  that  its  servants  had  been 
guilty  of  gross  negligence  in  the  transportation  or  manage- 
ment of  the  stock  or  train.  The  jury  found  that  the  negli- 
gence of  the  appellant  company  was  gross  in  its  character 
and  degree.  It  can  not  be  said  that  the  finding  was  mani- 
festly wrong. 

It  IS  next  urged  that  the  appellees  were  not  entitled  to 
recover,  because  no  claim  for  the  loss  or  damage  sued  for 
was  made  in  writing  and  verified  by  an  affidavit  and  deliv- 
ered to  the  general  freight  agent  of  the  appellant  company 
within  five  days  after  the  stock  was  removed  from  the  car 
as  was  required  should  be  done  by  the  tenth  clause  of  the 
contract  of  shipment.  It  was  proven  that  one  of  the  appel- 
lees, within  less  than  the  required  five  days,  indited  a  letter  to 
the  claim  agent  of  the  appellant  company  in  which  he  stated 
the  fact  of  the  injury  to  the  cow  and  also  that  the  extent 
of  the  injury  or  the  amount  of  damages  likely  to  result 
therefrom  could  not  then  be  ascertained,  etc.  This  letter 
was  placed  in  an  envelope  which  was  addressed  to  the  claim 
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agent  and  delivered  within  less  than  five  days  after  the 
injury  to  Mr.  Todd^  who  was  the  station  agent  of  the  appel- 
lant company  at  New  Berlin,  a  station  on  the  line  of  its 
road.  In  October  following,  the  appellees  again  wrote  to 
the  appellant^s  claim  agent  and  in  this  last  letter,  after  recit- 
ing the  facts  of  the  injury  to  the  cow,  said:  "  We  immedi- 
ately notified  you  of  the  injury,  advising  you  that  as  soon 
as  the  extent  of  damage  could  be  ascertained,  we  would 
claim  payment  for  the  same." 

This  letter  elicited  an  answer  from  appellant's  freight  claim 
agent  to  the  effect  that  the  claim  had  been  referred  to  the 
legal  department  for  an  opinion  as  to  liability  upon  the  claim 
and  that  the  appellees  would  be  informed  what  action  would 
be  taken  when  the  advice  of  the  law  ofScer  of  the  road  had 
been  received,  and  that  if  necessary  the  writer  would  visit 
the  appellee  at  New  Berlin  for  the  purpose  of  examining  the 
cow,  and  if  possible  agreeing  upon  the  amount  of  damage  if 
the  company  was  liable  to  pay  damages. 

The  letter  first  written  by  Mr.  Brown,  was  within  five 
days  after  the  removal  of  the  stock  from  the  car.  It  was 
not  verified  by  an  aflidavit,  and  for  that  reason  and  perhaps 
others  was  not  in  full  compliance  with  the  agreement  regard- 
ing notice. 

The  jury  were  warranted,  however,  in  believing  that  the 
company  received  it  without  making  objection  or  pointing 
out  its  defects,  and  afterward  treated  the  claim  as  properly 
pending  for  adjustment  upon  its  merits. 

We  think  it  was  rightly  held  that  the  appellant  company 
had  waived  further  or  other  notice  of  the  allied  loss- 
Knickerbocker  Ins.  Co.  V.  Gould,  80  111.  388. 

It  is  next  insisted  that  the  provisions  of  the  eleventh 
clause  of  the  contract  of  shipment  limits  the  liability  of  the 
appellant  to  $100  on  account  of  loss  or  injury  to  any  one 
animal,  and  that  the  recovery  for  a  larger  sum  can  not  for 
that  reason  be  upheld. 

It  is  not  contended  that  the  shippers  made  any  representa- 
tion or  statement  as  to  the  value  of  the  animals  and  obtained 
a  reduced  rate  on  account  of  such  stated  value.    The  clause 
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in  question  of  the  shipping  contract  does  not  purport  to  fix 
$100,  or  any  other  sum  as  the  agreed  value  of  the  animal. 
Can  it  be  construed  as  an  admission  on  the  part  of  the  shipper 
that  the  cow  was  worth  no  more  than  that  ?  The  clause  is* 
neither  more  nor  less  than  an  agreement  that  in  no  event 
shall  the  carrier  be  held  liable  for  injury  and  damage  to  any 
one  animal  above  the  sum  named.  It  is  a  contract  for  par- 
tial exemption  from  liability.  If  the  liability  arose,  as  we 
have  seen  it  did  from  the  gross  negligence  of  the  appellant 
company,  the  stipulation  was  ineflFectual  to  relieve  the  com- 
pany from  liability,  either  partial  or  total. 

A  common  carrier  can  not,  in  our  opinion,  shield  itself  by 
contract  against  any  portion  of  the  damages  inflicted  by 
gross  negligence  upon  property  in  its  care  and  being  trans- 
ported by  it. 

We  are  aware  of  the  conflict  of  decisions  on  this  point, 
but  if  there  was  ever  doubt  as  to  the  rule  in  Illinois,  it  is  now 
removed  by  the  doctrine  announced  by  our  Supreme  Court, 
in  the  case  of  Chicago  &  Northwestern  Kail  way  v.  Chapman, 
133  111.  96.  Expressions  made  use  of  in  the  course  of  the 
opinion  in  the  case  cited  are  thought  by  counsel  for  the 
appellant  company  to  justify  the  conclusion  that  where  a 
carrier  has  two  classifications  under  which  live  stock  may  bo 
shipped,  the  one  limiting  the  recovery  to  a  stated  sum  on 
any  one  animal  in  case  of  loss  or  injury,  and  that  in  the 
other  class  there  was  no  limitation,  but  a  higher  rate  of 
freight  was  charged,  the  shipper,  if  he  have  notice  of  such 
classification,  will  be  bound  by  the  limitation  as  to  the 
amount  to  be  paid  in  case  of  loss,  if  he  ships  under  that 
classification  and  at  the  reduced  rate,  and  these  expressions 
are  relied  upon  as  furnishing  a  governing  rule  for  this  case 
at  bar.  "While  it  is  said  by  the  court  that  such  classifications 
could  in  no  way  affect  the  shipper  unless  notice  thereof  had 
been  brought  home  to  him,  it  must  not  be  understood  as 
implied  that  he  could  be  affected  and  precluded  by  such 
notice,  for  the  court,  proceeding  in  the  course  of  the  same 
opinion,  says : 

"  But  it  (the  classification)  can  not  avail  in  any  event  as 
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against  a  right  of  recovery  here.  Plaintiff  was  guilty  of  no 
misconduct  which  would  estop  him  from  asserting  his  right 
to  recover  the  value  of  his  property,  and  it  was  unlawful  for 
the  railway  company  to  contract  for  exemption  from  liabil- 
ity resulting  from  the  gross  negligence  of  its  servants." 

The  objections  urged  against  the  instructions  are  disposed 
of  by  what  has  been  said  in  the  course  of  the  opinion. 

Finding  no  error  in  the  record,  the  judgment  must  be  and 
is  affirmed. 


Harriet  Elder  «t  al.  v.  F.  K.  Whittemore^  Administrator 
of  the  Estate  of  Hiram  Wall^er^  Deceased. 

1.  Administration  op  FeTAjES— Exception  to  Administrator's 
Report. — Persons  excepting  to  an  administrator's  report  are  required  to 
specify  such  items  or  portions  thereof  as  they  intend  to  question  by  par- 
ticular exceptions  thereto. 

2.  Administration  op  Estates— C/tarac/er  of  Except  ions  to  Adminis- 
trator's Report. — Exceptions  to  an  administrator's  report  may  be  as  well 
for  what  is  claimed  to  be  improperly  omitted  from  the  report  as  upon 
what  is  claimed  to  be  untruly  stated  therein. 

3.  Administration  op  Estates — Overriding  Exceptions  to  an  Admin- 
istrator's  Report. — If  exceptions  to  an  administrator's  report  are  over- 
ruled, and  the  report  approved,  the  order  of  approval,  though  general  in 
terms,  is  understood  to  be  specific  as  to  each  item  stated,  and  the  omission 
of  each,  the  omission  of  which  is  made  a  ground  of  a  specific  exception. 
Each  of  •these  items  is  separate  from  all  others,  and  the  order  of  approval 
as  applied  to  one,  is  wholly  independent  of  the  same  as  applied  to 
others. 

4.  Appeals — From  an  Order  Approving  Administrator's  Report, — 
Where  exceptions  are  filed  to  an  administrator's  report,  the  only  issues 
made  are  upon  such  specific  exceptions.  Hence,  an  appeal  from  the  order 
as  applied  to  one  item,  whether  the  exception  be  to  the  item  as  stated  or 
for  its  omission,  does  not  embrace  it  as  applied  to  the  other,  and  the  only 
question  before  the  Appellate  Court  is  upon  the  order  or  judgment  upon 
the  exceptions  appealed  from. 

5.  County  Courts — Original  Jurisdiction  in  the  Administration  of 
Estates. — ^The  County  Court  is  a  court  having  original  jurisdiction  of  the 
settlement  of  estates.  When  appeals  are  taken  from  it  to  the  Circuit 
Court,  that  court  exercises  appellate  jurisdiction,  and  acting  as  an  appel- 
late  court  it  can  entertaui  no  matter  not  before  the  County  Court,  and 
not  appealed  from. 
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6.  Practice — On  Appeal  from  a  Final  Order  Approving  an  Adminis- 
trator's Report — ^The  trial  of  an  appeal  from  an  order  overruling  excep- 
tions to  an  administrator's  report  and  approving  the  same,  in  tlie  Circuit 
Coiurt,  is  de  iiovOf  but  a  new  case,  by  amendment  of,  or  addition  to  the 
exceptions  filed  in  the  County  Court,  can  not  properly  be  made. 

7.  Exceptions — To  Administrator's  Report— ProQtice, — Under  an 
exception  to  an  administrator's  report "  because  the  commissions  charged 
by  said  administrator  are  excessive,"  evidence  tending  to  show  that  he 
had  received  interest  and  made  profits  not  accounted  for,  is  not  admis- 
sible. 

8.  Administrators— i\)ioer  of  County  Judge  to  Fix  Commissions,— 
The  county  judge,  from  his  familiarity  with  the  affairs  of  an  estate,  with  the 
labor  and  difficulty  attending  its  settlement,  and  with  the  amount  of  any 
former  allowances  he  may  have  made,  enjoys  peculiar  means  of  knowl- 
edge for  determining  what  would  be  the  proper  amount  of  compensation 
to  be  made  to  the  administrator  for  his  services.  And  when  such  judge, 
in  view  of  all  circumstances,  exercises  his  judgment  in  the  matter  and 
determines  what  is  the  proper  compensation  to  be  allowed  to  the  admin- 
istrator for  his  services,  it  must  be  a  plain  case  of  the  wrongful  exercise 
of  judgment  which  would  justify  another  court  in  increasing  such 
allowance. 

9.  Administrators — Commissions  on  the  Moneys  in  the  Hands  of 
Heirs, — Where  an  administrator  settled  with  the  heirs  of  the  deceased, 
paying  them  the  amount  of  their  distributive  shares,  less  certain  amounts 
owing  by  them  to  the  estate,  taking  their  receipts  for  the  whole  amounts, 
it  teas  held,  that  he  was  entitled  to  his  commission  on  the  amounts  owing 
by  the  heirs  to  the  estate. 

10.  Administrators — Right  to  Commissions  in  Cases  of  Foreclosure, 
— Where  an  administrator  held  a  deed  absolute  in  form,  but  under  an 
agreement  to  reconvey  it  upon  payment  of  the  notes,  they  having  been 
paid  only  in  part,  the  administrator  treated  the  deed  and  agreement  as  a 
mortgage  and  filed  a  bill  to  foreclose;  bought  in  the  prop3rty  at  a  sale 
under  the  decree  for  $7,500,  being  less  than  the  amount  of  the  decree,  and 
afterward  conveyed  it  to  the  heirs.  It  was  lield,  that  ho  was  entitled  to 
commissions  upon  the  sum  for  which  he  obtained  the  property, 

Hemorandnm. — Administration  of  estate.  Error  to  reverse  an  order 
entered  by  the  Circuit  Court  of  Sangamon  County,  approving  an  admin- 
istrator's report  on  appeal  from  the  County  Court;  the  Hon.  Jacob  Fouke, 
Judge,  presiding.  Heard  in  this  court  at  the  May  term,  1893,  and 
affirmed.    Opinion  filed  November  37,  1898, 

The  opinion  states  the  case. 

Brief    for  Plaintiffs    in  Error,   Patton  &    Hamilton, 

Attorneys. 

An  administrator  must  account  for  interest  and  profits 
received  by  him  on  funds  in  his  hands  belonging  to  the  ec- 


664  Appeixate  Courts  of  Illinois. 

Vol.  51.]  Elder  v.  Whittemore. 

tate  he  represents.  Rowan  v.  Kirpatrick  et  al.,  14  III.  1; 
Whitney  V.  Pedciicord,  63  111.  249;  Hough  v.  Harvey,  71 
111.  72;  Curtis  v.  Brooks,  Id.  125;  7  Am.  &  Eng.  Ency.  426; 
Field  et  al.  v.  Gatton,  7  App.  379;  Schouler  on  Exs.  & 
Adms.,  Sec.  538;  11  Am.  &  Eng.  Ency.  398. 

They  are  mere  trustees,  and  should  account  for  all  interest 
and  profits  derived  from  the  fund.  Bond  v.  Lockwood,  33 
111.  221;  Ogden  v.  Larrabee,  57  111.  398;  Asay  v.  Allen  et  al., 
124  111.  391;  Lehmann  v.  Rothbarth,  111  111.  185. 

Appeals  are  allowed  from  all  judgments,  orders  or  da 
crees  of  the  County  Court,  in  all  matters  arising  under  the 
airainistration  act,  to  the  Circuit  Court,  Sec.  124,  Chap.  3, 
Starr  &  Curtis. 

And  such  appeals  shall  be  tried  de  novo.  Sec.  240,  Chap. 
37,  S.  &  C;  People  ex  rel.  v.  Prendergast,  117  111.  588;  Raji- 
dolph  et  al.  v.  People,  130  111.  533. 

The  County  Court,  in  the  settlement  of  estates,  has  equi- 
table as  well  as  legal  powers.  Dixon  v.  Buell,  21  111.  203; 
Hurd  V.  Slatter,  43  111.  348;  In  re  Steel  et  al.,  65  111.  322; 
Wadsworth  v.  Connell  et  al.,  104  111.  369;  Brandon  et  al.  v. 
Brown,  106  111.  519;  Millard  v.  Harris,  119  111.  185;  Coving- 
ton Estate,  124  111.  363. 

Brief  for  Defendant  ik  Error,  Connolly  &  Mather  and 
Brown,  Wheeler  &  Brown,  Attorneys. 

The  plaintiffs  in  error  exhibited  their  exceptions,  ten  in 
number,  in  the  County  Court.  From  the  judgment  over- 
ruling these  exceptions  they  appealed  to  the  Circuit  Court. 
These  exceptions  presented  the  only  issue  for  the  Circuit 
Court  to  try.  The  Appellate  Court  could  form  no  other 
issue.  The  order  appealed  from  was  separate  and  distinct 
from  every  other  question  arising  on  the  administrator's 
report.  Curtis  v.  Brooks,  71  111.  125;  Morgan,  Adm'r,  v. 
Morgan,  83  111.  196;  Millard  v.  Harris,  Ex'r,  119  111.  185;  17 
111.  App.  612. 

Each  item  and  claim  in  the  administrator's  account  de- 
pended alone  on  its  own  merits,  having  no  connection  with 
the  other  items,  and  when  allowed  and  no  appeal  taken,  can 
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not  be  questioned,  unless  possibly  for  fraud  or  mistake.  We 
call  the  attention  of  the  court  to  the  case  of  Kingsbury  v. 
Powers,  131  III.  182. 

The  County  Court,  in  making  the  allowance  of  commis- 
sions to  an  administrator,  is  the  best  judge  of  what  is  fair 
and  reasonable,  and  there  should  appear  a  plain  case  of  the 
wrongful  exercise  of  judgment  before  another  court  would 
be  authorized  to  change  it.    Askew  v.  Hudgens,  99  III.  468. 

Mb.  Justice  Pleasants  delivered  the  opinion  of  the 
Court. 

Defendant  in,  error  was  appointed  May  12, 1885,  and  ad- 
ministered an  estate  of  nearly  $300,000,  consisting  mainly  of 
notes  secured  by  mortgage  and  some  municipal  bonds.  His 
first  report  was  filed  June  28,  1887,  his  second  February  11, 
1889,  and  his  third  and  final,  February  26,  1890.  Upon  the 
coming  in  of  the  last,  plain tiflFs  in  error,  heirs  of  the  deceased, 
filed  exceptions  to  all,  which  were  overruled  by  the  County 
Court  and  an  order  made  discharging  the  administrator  from 
further  liability.  An  appeal  was  taken  by  the  heirs  to  the 
Circuit  Court.  In  the  course  of  the  investigation  there, 
these  reports  were  amended  in  certain  particulars  relating 
to  the  matters  involved,  most  of  the  exceptions  overruled, 
and  an  order  made  requiring  the  administrator  to  make  up 
and  submit  to  the  court  an  itemized  and  detailed  account  of 
all  receipts,  payments,  outlays  and  disbursements  by  him  as 
administrator  of  said  estate  from  the  commencement  of  his 
administration.  In  pursuance  thereof  he  filed  his  report 
October  5,  1892,  which  was  approved  and  the  administrator 
discharged,  whereupon  the  heirs  sued  out  this  writ  of  error. 

It  is  claimed  that  the  Circuit  Court  erred  in  refusing  to 
admit  evidence  that  defendant  in  error  loaned  money  of  the 
estate  in  his  hands  at  interest  and  failed  to  account  for  it, 
and  also  evidence  that  he  used  such  funds  in  his  private 
business  and  made  profit  therefrom. 

Defendant  in  error  was  cashier  of  the  State  National 
Bank  of  Springfield,  and  it  is  said  his  reports  as  adminis- 
trator show  that,  during  all  the  time  from  the  close  of  the 
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first  year  of  his  administration  until  the  final  distribution 
he  must  have  had  in  his  hands  moneys  of  the  estate 
amounting  to  a  hundred  thousand  dollars,  and  that  from 
the  facilities  afforded  by  his  position  as  a  banker  for  mak- 
ing loans  it  is  to  be  presumed  that  he  so  used  more  or  less 
of  this  fund.  He  was  asked  on  the  hearing,  if  he  did  not 
loan  out  the  money  he  collected  as  administrator  and  get 
the^  interest  on  it,  and  if  he  did  not  put  the  money  so  col- 
lected and  mix  it  with  his  private  funds,  and  keep  the 
account  in  his  individual  name  in  the  bank  and  check  it  out 
in  that  way  in  his  own  personal  business;  to  which  ques- 
tions and  each  of  them  objection  was  made  and  sustained, 
and  to  these  rulings  exception  was  duly  taken. 

There  is  no  doubt  of  the  liability  of  an  administrator,  as 
of  any  other  trustee,  to  account  for  interest  or  profit  act- 
ually received  or  made  from  the  trust  fund  in  his  hands, 
nor  is  any  question  or  concession  made  of  the  strength  of 
the  presumption  from  the  fact  stated,  that  the  defendant 
in  error  had  actually  received  such  interest  or  made  such 
profit  in  this  case.  The  ground  of  the  objection  and  of  the 
ruling  was  that  not  one  of  the  ten  exceptions  filed  in  the 
County  Court  related  to  the  subject-matter  of  these  ques- 
tions, and  that  matter  therefore  was  not  relevant  to  any 
iasue  before  the  court. 

To  obviate  this  objection,  plaintiffs  asked  leave  to  file 
additional  exceptions,  but  the  court  refused  to  grant  it; 
which  is  the  principal  cause  of  complaint  by  the  plaintiffs 
in  error. 

The  jurisdiction  of  the  County  Court  in  this  matter  was 
original.  (Art.  VI,  Sec.  12  of  the  Constitution.)  That  of 
the  Circuit  Court  was  appellate  only.  (R.  S.,  Ch.  3,  Sec. 
124.)  The  report  in  question  was  a  final  report.  It  pur- 
ported to  present  to  the  court  an  account  of  the  entire 
administration,  for  its  judgment  and  approval,  and  the  dis- 
charge of  the  administrator  from  further  liability  as  such. 
The  heirs  denied  that  it  was  true  and  just.  But  according 
to  the  settled  practice  they  could  not  do  so  by  an  objection 
in  the  nature  of  a  plea  of  the  general  issue,  putting  upon 
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the  administrator  the  burden  of  proving  each  and  every 
item.  In  making  his  report  he  had  acted  under  oath  and 
bond  to  make  it  full,  just  and  true.  It  could  hardly  be  that 
in  any  such  case  there  would  not  be  many  items  that  would 
be  true,  satisfactorily  proved  by  accompanying  vouchers  or 
other  evidence,  and  admitted  by  those  interested  in  the 
estate  and  its  settlement.  Therefore  they  should  be  and 
are  required  to  specify  such  as  are  intended  to  be  ques- 
tioned by  particular  exception  thereto.  These  exceptions 
may  be  as  well  for  what  is  claimed  to  be  improperly  omit- 
ted from  the  report  as  upon  what  is  claimed  to  be  untruly 
stated  therein.  If  they  are  overruled  and  the  report  ap- 
proved, the  order  of  approval,  though  general  in  terms,  is 
understood  to  be  specific  as  to  each  item  stated,  and  the 
omission  of  each,  the  statement  or  omission  of  which  was 
made  the  ground  of  a  specific  exception.  Each  of  these 
items  is  separate  and  distinct  from  all  others,  and  the 
order  of  approval  as  applied  to  one  is  wholly  independent 
of  the  same  as  applied  to  others.  In  short,  the  only  issues 
made  are  upon  such  specific  exceptions.  Hence  an  appeal 
from  the  order  as  applied  to  one  item,  whether  the  excep- 
tion be  to  the  item  as  stated  or  for  its  omission,  does  not 
embrace  it  as  applied  to  any  other,  and  the  only  questions 
before  the  Appellate  Court  are  upon  the  order  or  judgment 
upon  the  exceptions  appealed  from.  These  propositions 
seem  to  be  well  sustained  by  repeated  decisions.  Millard  v. 
Harris,  119  111.  186;  Morgan  v.  Morgan,  83  Id.  196;  Curtis  v. 
Brooks,  n\  Id.  125;  Harris  v.  Millard,  17  App.  512.  The 
same  rule  is  applied  to  accounts  of  guardians.  Kingsbury  v. 
Powers,  131  111.  182. 

The  order  of  the  County  Court  was  a  final  judgment  of 
the  only  court  having  original  jurisdiction  of  the  matter, 
upon  all  the  questions  that  plaintiffs  in  error  saw  fit  to  raise 
therein.  They  did  not  involve  any  claim  that  defendant  in 
error  had  actually  received  any  interest  or  made  any  profit 
from  the  trust  fund.  That  court  might  have  entertained 
such  claim  and  exercised  its  equitable  as  well  as  its  legal 
powers  to  ascertain  the  facts  relating  to  it.    Such  claim 
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would  have  been  entirely  separate  and  distinct  from  any  that 
were  made.  No  reason  is  perceived  why  it  was  not  then 
made.  All  of  the  facts  and  presumptions  on  which  it  was 
sought  to  be  made  in  the  Circuit  Court  were  as  well  known 
as  they  have  since  come  to  be.  Even  after  the  final  order 
was  made,  that  court,  in  the  exercise  of  its  equity  powers, 
might  have  corrected  the  account  for  fraud  or  mistake. 

But  we  do  not  know  of  any  authority  or  power  in  the 
Circuit  Court,  purely  appellate,  to  entertain,  on  appeal,  this 
new  and  original  claim  for  interest  and  profits.  The  trial 
of  what  was  properly  triable  in  that  court  was  de  novOj  but 
a  new  case  by  amendment  of  or  addition  to  the  exceptions 
filed  in  the  County  Court,  could  not  properly  be  made. 
Bennett  v.  Hannefin,  87  111.  31,  the  only  Illinois  case  cited 
for  plaintiffs  in  error  upon  this  point,  which  holds  that  a 
guardian's  report  which  is  simply  an  aocount  of  his  re- 
ceipts and  disbursements,  does  not  purport  to  be  final  nor 
ask  for  a  discharge,  nor  make  any  claim  for  commissions, 
and  the  order  of  the  court  approving  the  same,  will  not  be 
regarded  as  a  final  settlement  of  his  account  and  can  not  be 
urged  as  a  bar  to  a  citation  for  a  final  accounting,  does  not 
seem  to  be  pertinent.  The  question  here  relates  to  the  ex- 
tent of  the  power  of  the  Circuit  Court  upon  appeal  from  the 
order  of  the  County  Court  on  exceptions  to  a  report  of  the 
administrator  which  is  conceded  to  have  been  a  final  report. 

But  the  first  exception  filed  was  "because  the  commis- 
sions charged  by  said  administrator  are  excessive,"  and  it  is 
insisted  that  as  bearing  upon  the  question  thereby  raised, 
evidence  of  his  receipt  of  interest  and  profits  from  the  trust 
funds  for  which  he  failed  to  account  was  admissible;  that  in 
determining  the  amount  of  commissions  to  be  allowed,  the 
court  should  consider  whether  he  has  been  faithful  to  his 
trust,  and  how  much  of  the  estate  he  has  wrongfully  appro- 
priated to  his  own  use,  and  deduct  it  from  what  would  other- 
wise be  allowed  for  commissions,  by  set-off  and  penalty. 

This  would  have  been  to  do  indirectly  what  the  court  had 
no  power  to  do  directly — really,  to  take  original  jurisdiction 
in  a  matter  of  settlement  of  the  estate  of  a  deceased  person 
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and  of  the  accounts  of  the  administrator,  which  the  consti- 
tution gives  to  County  Courts  only.  Could  the  evidence 
have  been  heard,  and  had  it  established  the  fact  that  he  had 
received  interest  and  made  profits  not  accounted  for,  ft 
would  have  been  the  duty  of  the  court  to  charge  him  with 
the  amount  so  made  and  received,  as  part  of  the  estate, 
without  reference  to  the  question  of  commissions,  and  then 
allow  him  for  commissions  as  on  the  whole  case  should  ap- 
pear to  be  just,  upon  the  value  of  the  estate  as  increased  by 
the  charge.  And  while  it  may  be  that  upon  exception  sus- 
tained for  omitting  to  charge  himself  with  interest  and 
profits,  the  court  might  have  considered  that  fact  as  affect- 
ing his  claim  for  commissions,  we  apprehend  the  converse 
of  that  proposition  is  not  true.  Under  an  exception  for  ex- 
cessiveness  of  commissions  charged  upon  the  value  of  the 
estate  reported,  it  would  not  be  competent  to  show  a  sub- 
stantive and  distinct  part  of  the  estate  received  by  him  but 
not  reported. 

Defendant  in  error  was  allowed  by  the  County  Court  for 
commissions  six  per  cent  on  the  amount  of  the  personal 
estate,  which  is  the  maximum  authorized  by  the  statute.  R. 
S.,  Ch.  3,  Sec.  132. 

It  is  said  that  considering  the  magnitude  of  the  estate  and 
the  fact  shown  that  it  was  in  such  condition  as  to  be  settled 
with  comparatively  little  difficulty  or  labor,  this  allowance 
was  unreasonable. 

While  we  would  have  been  quite  as  well  satisfied  if  it 
had  been  five  or  even  four  per  cent,  yet  both  of  the  courts 
below  having  approved  it  as  it  was  claimed,  we  do  not  feel 
qualified  to  reduce  it  on  the  general  ground  stated. 

In  Agnew  v.  Hudgens,  99  111.  468,  the  Supreme  Court, 
reversing  the  judgment  of  the  Appellate  Court,  which 
affirmed  that  of  the  Circuit  increasing  the  amount  allowed 
for  commissions  by  the  County  Court,  said :  "  The  county 
judge,  from  his  familiarity  with  the  aflFairs  of  the  estate,  with 
the  labor  and  difficulty  attending  its  settlement,  and  with 
the  amount  of  any  former  allowance  he  may  have  made,  en- 
joys peculiar  means  of  knowledge  for  determining  what 
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would  be  the  proper  amount  of  compensation  to  be  made  to 
the  administrator  for  his  services.  And  when  such  judge, 
in  view  of  all  circumstances,  has  exercised  his  judgment  in 
the  matter  and  determined  what  is  the  proper  compensation 
to  be  allowed  to  the  administrator  for  his  services,  it  ^onld 
be  a  plain  case  of  the  wrongful  exercise  of  judgment  which 
would  justify  another  court  in  increasing  such  allowance." 

A  bond  in  half  a  million  of  dollars  was  required  of  the 
defendant  in  error;  his  responsibility  was  very  great  and  his 
work,  as  exhibited  by  his  reports,  shows  ability  and  care, 
which  in  all  lines  command  and  deserve  a  proportionate 
compensation.  We  would  require  as  plain  a  case  of  the 
wrongful  exercise  of  judgment  by  the  County  Court,  to  de- 
crease as  to  increase  the  amount  of  its  allowance,  and  we 
can  not  well  say  this  is  plainly  such  a  case. 

The  ground  of  the  second  exception  was  that  the  defend- 
ant in  error  charged  commissions  on  moneys  in  the  hands 
of  the  heirs,  and  which  never  passed  through  his  hands  as 
administrator.  It  appeared  that  several  of  the  heirs  were 
owing  the  decedent  different  amounts,  aggregating  about 
$26,000.  The  administrator  made  satisfactory  settlements 
with  them  and  paid  to  each  his  distributive  share,  less 
what  was  so  owing  the  estate,  and  took  his  receipt  for  the 
full  amount  of  such  share.  And  thus  it  is  true  that  this 
indebtedness  was  not  actually  paid  into  his  hands.  But  it 
is  clear  that  for  all  purposes  of  law  and  right,  he  collected 
and  disposed  of  it  for  the  estate  and  as  administrator.  To 
have  received  it  with  one  hand  as  assets  and  paid  it  back 
with  more,  as  distributive  share,  with  the  other,  would  have 
been  an  idle  and  superfluous  ceremony,  which  the  law  would 
not  require.  We  think  the  court  properly  treated  it  as  part 
of  the  estate  in  his  hands. 

The  sixth  exception  was  for  charging  commission  on  the 
proceeds  of  the  sale  of  certain  real  estate  of  Isaac  H.  Gray. 
Decedent,  holding  notes  of  Gray,  received  from  him  a  deed 
of  said  property,  absolute  in  form,  but  under  an  agreement 
to  reconvey  it  upon  payment  of  the  notes.  They  had  been 
paid  only  in  part.    The  administrator  treated  the  deed  and 
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agreement  as  a  mortgage,  filed  a  bill  to  foreclose,  bought  in 
the  property  at  a  sale  under  the  decree  for  $7,500  —  being 
less  than  the  amount  of  the  decree  —  and  afterward  con- 
veyed it  to  the  heirs.  The  question  is  as  to  his  right  to 
charge  commissions  upon  the  sura  for  which  he  obtained  the 
property.  It  is  contended  that  the  transaction  between 
decedent  and  Gray  did  not  constitute  a  mortgage,  but  a  sale 
upon  condition;  and  that  it  became  absolute  upon  default  of 
Gray  to  pay,  as  provided  by  the  agreement,  so  that  the  title 
was  already  in  the  heirs  of  decedent  when  the  bill  to  fore- 
close was  filed,  and  the  foreclosure  proceedings  wholly  un- 
necessary. 

It  appears  that  the  administrator  acted  under  and  in  pur- 
suance of  advice  of  counsel.  We  think  their  advice  was 
proper,  and  that  the  transaction  amounted  to  a  mortgage. 
The  heirs  could  not  hold  the  absolute  title  to  the  land  while 
the  administrator  held  the  unpaid  notes  of  Gray.  We  see 
no  error  in  allowing  the  commissions  complained  of  in  this 
exception.  And  no  others  being  urged  in  argument  here, 
the  judgment  of  the  Circuit  Court  will  be  affirmed. 


Edward  B.  Sanner  t.  Sexton  E.  Smith. 

1.  Conveyances— jRe/oTTTiah'on  of  Deeds--Mu(ual  Mistahes.^A  sold 
a  tract  of  land  to  B,  and  intended  in  the  deed  to  make  a  reservation  of 
certain  crops.  The  scrivener  employed  by  both  parties  to  prepare^  the 
deed  was  instructed  to  reserve  the  crops,  but  without  the  knowledge  of 
A,  and  by  mistake,  he  omitted  to  do  it.  When  the  deed  was  completed 
A  did  not  read  or  examine  it,  being  informed  that  it  was  aU  right,  signed 
and  executed  it,  and  in  ignorance  of  the  mistake  delivered  it  to  B.  It 
was  hddy  that  the  mistake  was  mutual,  and  that  A  was  entitled  to  have 
the  deed  reformed  in  a  court  of  chanceiy. 

2.  Chancbey  Practick — Presumptions  in  Support  of  Decrees, — 
Where  a  case  is  heard  before  a  judge,  sitting  as  a  chancellor,  the  pre- 
sumption is  that  he  considered  only  such  evidence  as  was  proper. 

Memorandnin. — Bill  in  chancery  to  reform  a  conveyance,  and  for  in- 
jimction.    Appeal  from  the  Circuit  Court  of  Macon  County;  the  Hon. 


672  Appellate  Courts  of  Illixois. 

•         .III  I    I.  ■  -   -I..         1 .1 .  .  I.        .  . . 

Vol.  51.]  Banner  v.  Smith. 

Ferdinand  Bookwalter,  Judge,  presiding.  Decree  for  complainant. 
Heard  in  this  court  at  the  May  term,  1893,  and  affirmed.  Opinion 
Hied  October  28.  18»3. 

The  opinion  states  the  case. 

Appellants'  Brief,   Oeorgb   D.   Chafee,   Bcckixgham  & 
schkoll  akd  w.  c.  johxs,  axtorkeys. 

Before  a  court  of  equity  will  take  cognizance  of  an  alleged 
mistake,  it  must  be  shown  to  have  been  mutual,  shared  in 
by  both  parties,  unintentional,  not  as  one  intended,  and  free 
from  negligence.     15  Am.  &  Eng.  L.  &  Eng.  Ency.  628. 

Mistake  of  agent  no  cause  to  rescind.  Conner  v.  Greenup, 
75  Ga.  277. 

It  must  be  such  that  ordinary  diligence  would  not  have 
prevented.    Bonny  v.  Stoughton,  122  111.  536. 

Neglecting  of  opportunity  to  know,  bars  relief.  Wood  v. 
Price,  46  111.  439. 

Strength  of  evidence  required,  "Clear  and  overwhelm- 
ing."   Mundenhall  v.  Steckel,  48  Am.  Rep.  281. 

"  Clear,  precise  and  indubitable."  Sylvius  v.  Kosck,  117 
Pa.  St.  67. 

"  Clear  and  satisfactory."  Rupprer  v.  McConnell,  17  IlL 
212. 

"  Strongest  and  most  convincing."  Hunter  v.  Blyen,  30 
111.  228. 

"  Must  be  proven  as  satisfactorily  as  if  admitted."  Ford 
V.  Jovce,  78  N.  Y.  618. 

To  justify  the  reformation  of  a  written  instrument  upon 
the  ground  of  mere  mistake,  the  alleged  mistake  must  be 
one  of  fact  and  not  of  law,  must  be  proved  by  clear,  entirely 
satisfactory  evidence,  a  mere  preponderance  of  evidence  not 
being  sufficient,  and  the  mistake  must  be  mutual  and  com- 
mon to  both  parties  to  the  instrument.  Oswald  v.  Sproehnle, 
11  Brad.  368. 

Where  a  party  seeks  to  rectify  a  written  instrument  on  the 
ground  of  mistake,  the  rule  is,  the  evidence  must  be  such  as 
to  leave  no  fair  and  reasonable  doubt  upon  the  mind  that 
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the  instrument  does  not  embody  the  final  intention  of  the 
parties.     Sutherland  v.  Sutherland,  69  111.  481. 

Rectification  can  only  be  had  where  both  parties  have 
executed  an  instrument  under  a  common  mistake  and  have 
done  what  neither  intended.  Kerr  on  Fraud  and  Mistake, 
421;  Diman  v.  Providence  E.  E.  Co.,  5  E.  L  130;  Lyman  v. 
United  Ins.  Co.,  17  Johns.  373. 

Chief  Justice  Lawrence: 

"  A  deed  will  not  be  reformed  by  the  decree,  of  a  court,  so 
as  to  make  it  express  something  entirely  different  from  what 
was  written  on  its  face,  except  upon  evidence  of  the  clearest 
and  most  satisfactory  character."  Palmer  v.  Converse,  60 
lU.  313. 

The  rule  is  exceedingly  strong.  German  Ins.  Co.  v. 
Danes  et  al.,  131  Mass.  346. 

It  must  appear  beyond  reasonable  doubt  that  the  precise 
terms  of  a  contract  orally  agreed  upon,  when  reduced  to 
writing,  expresses  a  different  contract.  15  Am.  and  £ng. 
'Ency.,  650. 

Judge  Wall,  of  this  court,  lays  down  the  same  rule. 

"Where  it  is  sought  to  reform  a  written  instrument  upon 
the  ground  of  mutual  mistake,  it  is  necessary  for  complain- 
ant to  clearly  and  satisfactorily  establish  the  mistake  alleged, 
and  relief  will  not  be  granted  where  the  evidence  is  loose, 
equivocal  or  contradictory,  or  is  in  its  texture  open  to  doubt 
or  opposing  presumptions.  Eeformation  will  not  be  made 
on  a  mere  preponderance  of  evidence,  but  only  upon  a  cer- 
tainty of  error."     Warrick  v.  Smith,  36  111.  App.  619. 

Mills  Beos.  &  Mills,  attorneys  for  appellee. 

Mr.  Justice  Pleasants  delivered  the  opinion  op  the 
Court. 

This  was  a  bill  filed  by  appellee  to  reform  his  deed  to  ap- 
pellant, so  as  to  reserve  the  rent  corn  on  the  premises  con- 
veyed, and  in  the  meantime  to  restrain  a  replevin  suit 
brought  by  the  grantee  of  said  com.    It  averred  that  by  the 
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agreement  of  the  parties  it  was  to  be  reserved  but  the  pro- 
vision was,  by  mistake,  omitted  from  the  deed.  The  mate- 
rial averments  were  denied  by  the  answer,  to  which  a  repli- 
cation was  filed,  and  on  final  hearing  upon  the  pleadings 
and  proofs  a  decree  was  entered  according  to  the  prayer  of 
the  bill,  from  which  this  appeal  was  taken. 

Appellee  owned  Sec.  18,  T.  14  N.,  E.  3,  east  of  the  third 
P.  M.,  and  was  endeavoring,  through  Johnson  &  Knight,  real 
estate  agents  at  Decatur,  to  effect  the  sale  of  it.  It  was, 
subject  to  a  mortgage  for  $22,000,  dated  June  29,  1887,  and 
due  July  1, 1892,  with  interest  at  seven  per  cent,  payable 
semi-annually,  July  1st  and  January  1st  of  each  year. 

On  September  10,  1888,  Johnson  obtained  from  his 
brother-in-law,  the  appellant,  the  following  oflfer : 

"  Sept.  10, 1888,  proposition  I  now  make  to  S.  E.  Smith 
for  the  S.  i  of  Sec.  18,  Tp.  14  N.,  R.  3,  E.  3rd  P.  M.  I  will 
agree  to  pay  $10,000  for  the  same,  and  will  assume  the  mort- 
gage now  on  the  place  and  take  a  second  mortgage  on  the 
balance,  and  will  also  advance  $2,000  cash.  Interest  to 
commence  March  1, 1889.  Taxes  to  be  paid  by  S.  E.  Smith 
for  1888,     (Signed)  E.  B.  Sanner." 

The  half  section  described  was  then  occupied  by  tenants 
whose  terms  extended  to  March  1,  1889.  Thev  had  one 
hundred  and  thirty  or  forty  acres  in  com,  of  which  two- 
fifths  were  to  be  delivered  for  rent.  It  was  a  good  crop,  about 
mature  and  ready  to  be  gathered. 

By  the  terms  of  the  proposition  the  vendor  would  become 
debtor  to  the  vendee  to  the  amount  of  $3,000,  upon  the  as- 
sumption that  the  premises  were  to  bear  half  of  the  mort- 
gage debt  mentioned,  which  was  to  be  secured  by  a  second 
mortgage,  but  when  to  be  payable,  with  what  interest,  if 
any,  or  upon  what  property,  is  not  indicated.  For  it  could 
not  have  been  intended  that  Sanner  should  accept  as  seci^ 
rity  the  property  he  was  proposing  to  buy,  nor,  for  the  rea- 
son that  Smith  was  also  intending  to  sell  the  other  half  of 
the  section,  that  he  would  give  it  upon  that  Sanner  knew 
that  the  premises  were  occupied  by  tenants.  Whether  he 
knew  the  terms  of  their  lease  or  not,  does  not  appear. 
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but  the  proposition  contained  no  reference  to  the  questions 
of  possession  or  rent.  Johnson  had  written  it  hurriedly, 
after  a  talk  with  Sanner  and  in  his  presence,  and  it  was 
manifestly  incomplete,  leaving  several  matters  to  be  yet  ar- 
ranged  before  a  satisfactory  deed  could  be  made. 

On  the  same  day  Johnson  showed  or  read  it  to  Smith, 
who  did  not  object  to  it  for  anything  it  did  not  contain,  but 
was  not  satisfied  with  the  price  offered  nor  with  the  date 
from  which  interest  was  to  be  paid  on  the  mortgage  to  be 
assumed,  and  therefore  declined  to  accept  it.  Johnson  then 
talked  with  Sanner  again,  and  with  his  consent  $200  was 
added  to  the  price  and  the  date  changed  from  March  to  Jan- 
uary; after  which  Smith  signed  the  following,  thereunder 
written:  "  I  accept  the  above  proposition."  Johnson  sent 
notice  thereof  to  Sanner,  who  then  came  and  saw  him  about 
procuring  the  $2,000  to  be  advanced  and  preparing  the  deed, 
notes  and  mortgages,  and  left  him  to  attend  to  it.  On  the 
17th,  Smith  and  his  wife  went  to  Johnson's  office  to  execute 
the  deed;  Smith  examined  it  only  far  enough,  as  he  says,  to 
see  that  the  description  covered  the  land  intended,  having 
the  fullest  confidence  in  Johnson's  knowledge  and  care.  He 
asked  him,  however,  to  read  it  to  his  wife,  but  Johnson  only 
explained  it  generally  to  her  and  in  his  own  language.  It 
was  in  the  statutory  form,  excepting  that  the  premises  were 
made  "  subject  to  $12,700,  together  with  interest  that  may 
accrue  on  same  from  and  after  January  1,  1889,  the  same 
being  part  of  a  certain  mortgage  note,"  etc.,  as  hereinbefore 
described,  and  also  declared  that  "  the  grantor  assumes  all 
taxes  against  the  above  described  land  for  the  year  1888." 

At  the  same  time  a  like  deed  of  the  north  half  was  exe- 
cuted to  Silas  E.  Warrick,  upon  a  like  proposition,  subject 
to  $9,300,  being  the  residue  of  said  mortgage  debt. 

Soon  afterward  Johnson  informed  Sanner  of  the  execu- 
tion of  the  deed,  and  was  told  by  him  to  have  it  recorded. 
He  never  saw  it  until  it  was  left  for  record,  which  was  on 
September  20,  1888.  He  did  see  it  at  the  recorder's  office 
on  that  day  or  the  next. 

About  the  middle  of  October,  when  the  tenants  were 
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gathering  the  com,  appellant,  following  the  example  of  War- 
rick, claimed  the  rent  portion,  and  upon  demand  and  refusal 
of  it,  brought  an  action  of  replevin  for  it;  and  thereupon 
this  bill  was  filed. 

In  a  like  case  against  Warrick,  a  decree  was  made  upon 
the  pleadings  and  proofs  in  favor  of  the  complainant,  which 
was  affirmed  on  appeal,  both  by  this  court  and  the  Supreme 
Court,  as  reported  in  36  App.  619  and  137  III.  504. 

The  questions  of  fact  involved  in  these  cases — whether  it 
was  the  intention  of  the  parties  that  the  deed  should  con- 
tain a  reservation  of  the  rent  com  and  its  omission  was  a 
mistake  of  fact,  also  mutual  and  without  fault  of  the  grantor, 
and  the  rule  of  law  as  to  the  measure  of  proof  required  of 
complainant — were  the  same.  Upon  the  assumption  that 
such  was  the  intention  of  the  grantor,  we  think  the  opin- 
ions referred  to  are  decisive  that  the  omission  was  a  mistake 
of  fact  and  without  laoAes  on  his  part,  since  we  understand 
from  this  record  that  the  evidence  bearing  upon  those  ques- 
tions were  substantially  if  not  precisely  the  same,  and  it  is 
conceded  that  in  each  of  those  opinions  the  rule  as  to  the 
measure  of  proof  was  well  stated. 

This  leaves  for  our  consideration  the  question  whether 
such  intention  and  mistake  are  chai^geable  to  the  grantee 
alsa 

For  appellant  it  is  contended  that  upon  these  questions 
the  Warrick  case  was  widely  different  from  this. 

As  to  the  intention,  all  the  difference  suggested  is  claimed 
to  be  shown  by  the  following  quotation  from  the  opinion  of 
the  Supreme  Court :  "  The  jMirties  a^eed  in  advance  of  the 
execution  of  the  deed,  that  the  vendor  should  have  the  por- 
tion of  the  crops  due  him  for  rent.  Johnson  gave  Warrick 
to  understand  that  the  crops  \cere  reserved.  Warrick  ad- 
mitttd  ihUioa  numhtr  of  ^citmsses.*^  The  italics  are  coun- 
sel's, and  must  have  been  intended  to  indicate  the  language 
which  they  claim  could  not  be  applied  to  appellant  in  this 
cast\ 

It  is  evident  that  the  quotation  is  a  statement  of  the 
court's  conclusions  from  the  evidence,  and  in  view  of  the 
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rule  requiring  such  a  full  measure  of  proof.  It  is  immedi- 
ately preceded  by  the  statement  of  that  rule,  and  of  the  fact 
that  the  court  had  "  examined  the  evidence  with  some  care." . 
The  last  sentence  in  the  quotation  is  also  immediately  fol-  * 
lowed  by  this  statement :  "  The  agreement  for  the  reserva- 
tion of  the  crops  by  the  vendor  is  established  by  the  testi- 
mony of  appellee,  of  Johnson,  of  Jordan  L.  Smith  and  of  at 
least  two  other  witnesses,  while  over  against  it  stands  the 
testimony  of  Warrick  alone,  who  never  thought  of  claiming 
the  crops  until  he  subsequently  discovered  that  Johnson  had 
accidentally  omitted  from  the  deed  a  clause  reserving  them 
to  the  grantor.  That  this  omission  was  a  mere  oversight  is 
satisfactorily  shown  by  the  evidence  of  S.  E.  Smith  ancj 
Johnson."  Every  sentence  in  the  quotation  by  counsel  has 
reference  to  the  alleged  agreement  and  to  the  evidence  of  it 
in  positive  statement  on  one  side  and  admissions  on  the 
other. 

We  have  not  examined  the  evidence  in  the  Warrick  case 
since  it  was  decided  in  this  court,  but  from  general  recollec- 
tion, and  what  appears  in  this  record,  we  think  the  likeness 
so  close  that  by  substituting  the  name  of  appellee  for  that 
of  Warrick,  and  for  the  word  "  alone  "  the  words' "  and 
his  brother,"  quoted  from  that  opinion  by  counsel  or  by  us,  it 
can  be  literally  applied  here.  The  conclusions  might  indeed 
be  wrong,  but  it  is  supported  and  opposed  as  stated,  and  as 
a  description  of  this  case  upon  this  point  it  would  be  en- 
tirely accurate  so  far  as  it  goes. 

We  do  not  propose  to  do  more  than  to  state  the  substance 
and  effect  of  the  evidence,  as  it  strikes  us;  nor  is  more  nec- 
essary in  order  to  show  this  likeness. 

Appellee  testified  that  he  had  told  appellant  what  he 
could  have  the  land  for  per  acre,  but  that  he  (appellee) 
wanted  the  com. 

Johnson  testified  that  he  well  knew  from  repeated  ex- 
pressions of  appellee,  that  in  any  sale  he  might  negotiate,  the 
com  was  to  be  reserved,  and  that  he  clearly  gave  appellant 
so  to  understand;  that  he  told  him  Smith  had  been  holding 
the  farm  at  $45  per  acre,  but  he  (Johnson)  thought  it  coulU 
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be  bought  for  $40,  and  possibly  a  shade  less;  that  the  land 
itself  was  worth  $40  per  acre;  that  the  oflfer  proposed  was 
considerably  less,  but  that  there  was  a  good  crop  on  the 
*  land,  which  would  make  it  realize  to  appellee  about  that 
amount. 

That  he  so  understood  it  is  almost  conclusively  shown  by 
the  fact  that  as  soon  as  he  learned  that  Sanner  was  claiming 
the  com  he  went  with  Smith  to  see  him,  and  expressed  his 
opinion  of  it  in  terms  which,  considering  that  they  were 
addressed  to  a  brother-in-law  and  in  the  presence  of  his  wife, 
were  remarkably  forcible.  Sanner  himself  says  that  he 
threatened  to  break  him  up  if  he  could,  in  case  he  persisted 
in  the  claim. 

Jordan  L.  Smith  (a  tenant  of  the  Warrick  land,  who  had 
been  a  witness  in  that  case  also)  testified  at  length  to  a  con- 
versation with  appellant  about  the  16th  of  October,  in  the 
course  of  which  he  asked  him  if  he  understood  when  he  pur- 
chased the  land  that  he  purchased  the  corn,  and  that  appel- 
lant said  be  didn't  suppose  the  other  parties  intended  it  that 
way,  but  they  had  not  put  it  in  the  deed;  that  there  had 
been  a  verbal  reservation,  but  Johnson  had  failed  to  put  it 
in  the  deed;  that  if  Warrick  could  hold  the  com  on  the  part 
he  bought,  he  (Sanner)  could  hold  it  on  his  part,  and  he  in- 
tended to  try  to  do  so;  that  Warrick  wanted  him  to  hold  it; 
that  there  had  been  trouble  between  him  (Sanner)  and  Smith 
in  regard  to  titl^  before  that,  and  he  intended  to  hold  it  to 
get  even  with  him. 

Appellant  testified  that  Johnson  had  told  him,  as  an  in- 
ducement to  buy,  there  was  a  good  crop  of  corn  on  the  land 
which  would  help  to  make  the  first  payment,  and  that  he 
would  not  have  bought  the  land  without  the  crop.  In  view 
of  that  testimony,  we  think  there  is  significance  in  that  of 
John  McCarthy,  his  two  sons  and  George  E.  Knight,  the 
partner  of  Johnson. 

John  McCarthy  says  he  asked  appellant  if  he  had  bought 
the  com,  and  the  reply  was  that  he  had  not  directly  bought 
the  com,  but  it  wasn't  put  in  the  deed,  and  he  was  going  to 
hold  it  if  he  could. 
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J.  "W.  McCarthy  says  that  in  October,  while  they  were 
husking,  Sanner  said  he  ought  to  have  looked  after  it  a  little 
sooner;  that  if  the  corn  was  his  he  wanted  it,  and  if  not,  to 
let  the  law  divide  it.  C.  H.  McCarthy  says  that  after  they 
began  to  gather  the  corn  Sanner  came  to  the  house  and 
claimed  it.  He  said  it  was  not  reserved  in  the  deed,  but  he 
thought  it  belonged  to  him. 

George  E.  Knight  says  that  about  the  first  of  January  after 
the  sale  Sanner  asked  him  whether  Smith  was  ready  to  pay 
the  interest  on  the  $4,600,  and  he'told  him  he  was  not;  that 
he  expected  to  make  the  money  out  of  the  crop,  and  was 
•  trying  to  hold  that;  and  Sanner  simply  said  "  I  am  going  by 
the  deed." 

Appellee  says  that  when  appellant  came  to  demand  the 
com,  just  before  the  replevin  suit  was  commenced,  he  asked 
him  if  he  thought  it  belonged  to  him,  whether  he  bought 
it,  and  he  answered,  "  That  is  what  the  deed  says; "  that  he 
was  arguing  it  was  not  in  the  deed,  and  that  he  made  no 
claim  for  it  except  that  it  was  not  in  the  deed. 

It  does  not  appear  that  at  any  time  before  he  testified  on 
the  hearing,  appellant  told  anybody  there  was  no  under- 
standing that  the  crop  was  reserved,  that  anything  had  been 
sadd  about  the  crop  in  the  negotiation,  or  that  when  he  bought 
the  land  he  expected  to  get  the  crop.  He  does  not  appear 
to  have  claimed  any  right  in  equity  to  it,  but  in  every 
instance  expressly  put  it  on  the  technical  ground  that  it  was 
not  reserved  by  the  deed,  in  a  way  and  under  circumstances 
which  seem  to  indicate  that  he  knew  its  omission  was  an 
oversight  of  the  scrivener.  The  plain  people,  the  McCarthys, 
knew  he  had  bought  the  land  but  could  not  have  possession 
before  the  following  March;  that  the  year's  rent  had  been 
substantially  earned;  that  the  com  was  mature,  and  that 
they  were  about  to  gather  or  actually  gathering  the  rent 
portion  for  their  lessor,  the  appellee;  yet  the  appellant  was 
claiming  it.  They  had  received  no  notice  from  appellee  that 
he  had  transferred  the  rent  and  naturally  inquired  of  the 
claimant  as  to  his  "understanding"  about  it.  Had  he  inno- 
cently relied  on  his  deed  would  he  have  answered  with  a 
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doubt,  that  he  was  going  to  hold  it  "  if  he  could  j"  that "  if  it 
was  his  he  wanted  it,"  and  that  he  ^'  thought "  it  belonged  to 
him,  and  all  because  and  only  because  it  had  not  been  reserved 
'*  in  the  deed  ? "  But  besides  the  facts  thus  known  to  them  he 
knew  also  that  by  his  proposition  he  was  to  pay  nothing 
down  for  the  land  but  only  assumed  a  mortgage  debt  not 
due  for  nearly  four  years;  that  he  was  not  to  pay  any  inter- 
est on  it  for  nearly  a  year  and  then  for  only  so  much  as 
accrued  from  March  1,  1889,  when  the  tenant's  lease  would 
expire  and  he  would  first  get  possession,  and  that  his  grantor 
was  to  pay  all  the  taxes  on  it  for  the  year  1888.  Did 
he  suppose  that  appellee  intended  also  to  give  him  the  com 
then  about  to  be  delivered  for  the  rent  of  that  year,  already 
substantially  earned  t  Ko  wonder  that  he  made  no  claim 
of  such  an  actual  understanding,  but  stood  upon  the  deed 
alone,  and  doubted  whether  he  could  hold  it. 

In  the  light  of  the  circumstances  we  may  understand  his 
uniform  statements  that  it  was  not  reserved  in  the  deed  as 
requiring  that  the  emphasis  be  put  upon  the  deedy  and  im- 
plying an  admission  that  it  was  reserved,  as  in  Jordan 
Smith's  testimony,  verbally. 

Appellant  also  doubted  whether  Warrick  could  hold  the 
rent  com  on  the  land  he  bought.  He  told  Jordan  Smith 
that  he  had  so  told  Warrick.  Their  cases  were  certainly 
much  alike,  and  it  may  be  inferred  that  it  was  upon  such 
testimony  as  that  of  the  McCarthys  herein,  in  part  at  least, 
that  the  Supreme  Court  based  the  statement  that  Warrick 
had  admitted  such  an  agreement  "  to  a  number  of  witnesses." 
In  that  respect  also,  then,  the  similarity  in  the  cases  for 
complainants  is  very  striking,  the  diflFerence  being  that 
there  the  number  was  four  while  here  it  is  five. 

The  only  other  difiFerence  is  in  those  of  the  defendants, 
being  that  appellant  here  was  corroborated  in  part  by  one 
witness,  and  Warrick  stood  "  alone."  Jacob  Sanner  says 
he  was  present  and  heard  all  of  the  conversation  between 
Johnson  and  appellant  when  the  proposition  to  purchase 
was  drawn  up  and  signed;  and  that,  as  an  inducement  to 
appellant  to  buy,  Johnson  told   him  ''there  was  a  good 
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crop  on  the  land  and  it  would  help  make  a  good  pay- 
ment on  the  land."  This  witness  was  a  brother  of  appel- 
lant. Unless  he  was  closely  attending  to  the  conversation 
he  might  have  got  the  impression  stated  from  Johnson's 
own  version  of  what  he  said,  which  was  that  the  crop  would 
help  to  bring  to  Smith  nearly  the  price  he  wanted,  and  not 
that  it  would  help  Sanner  to  pay  the  lesser  price  he  was 
proposing  to  oflfer.  But  giving  it  all  the  efiFect  that  can  be 
claimed,  it  affects  only  the  comparative  weight  of  the  evi- 
dence for  and  against  the  allegation  of  an  agreement  that 
the  com  should  be  reserved,  and  left  the  court  to  decide 
whether,  notwithstanding  such  corroboration  of  the  defend- 
ant, the  complainant  had  furnished  the  measure  of  proof 
required. 

It  is  also  true  of  this  case,  as  was  said  of  'the  other,  that 
appellant  made  no  claim  to  the  corn  until  after  he  discovered 
that  it  was  not  reserved  in  the  deed.  Counsel  assert  the 
contrary,  but  we  think  they  are  mistaken.  They  do  not 
refer  to  any  evidence  in  support  of  the  assertion,  nor  do  we 
find  any  iii  the  record.  He  says  he  saw  the  deed  as  early 
as  the  21st  day  of  September,  and  the  earliest  claim  shown 
was  in  October,  probably  near  the  middle. 

The  remaining  question  is  whether  the  mistake  in  the 
deed,  if  it  was  a  mistake,  was  made  by  appellant  as  well  as 
by  appellee. 

In  the  Warrick  case  the  Supreme  Court  found  the  proof 
to  be  that  the  scrivener  in  drawing  up  the  deed  acted  for 
both  the  parties  and  by  their  direction.  It  appeared  that 
Warrick  paid  him  $100  to  act  for  him,  and  was  held  to 
be  thereby  estopped  to  deny  the  agency.  There  was  no 
such  evidence  here.  But  one  may  in  fact  act  for  another 
and  by  his  direction,  without  compensation,  and  bind 
him  by  his  action,  even  though  he  be  the  paid  agent  of  the 
adverse  party  in  interest. 

Here  Johnson  was  clearly  the  agent  of  Smith,  as  was  per- 
fectly understood.  He  was,  however,  a  brother-in-law  of 
Sanner  and  on  good  terms  with  him  until  after  the  deed  was 
executed. 
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As  a  part  of  the  transaction  Sanner  was  to  advance  $2,000 
in  cash  and  have  a  mortgage  security  for  $4,500.  He  did 
not  have  the  money.  Johnson  offered  to  procure  or  try  to 
procure  it  for  him  and  he  consented  to  have  him  do  so.  John- 
son found  a  lender.  His  firm  indorsed  Banner's  notes  tor  it 
and  on  them  obtained  the  money  of  Mr.  Lyon.  Johnson's 
business  made  him  familiar  with  notes,  deeds  and  mortgages. 
From  their  relations  and  this  known  familiarity,  Sanner 
might  well  trust  him  to  prepare  the  papers;  and  he  did  so 
trust  him.  His  own  statement  is  **  Johnson  offered  to  write 
up  the  papers,  and  I  probably  told  him  to  get  them  up.  I 
left  it  to  him  to  see  that  the  papers  were  gotten  up  correctly, 
and  relied  upon  bhn  to  do  it.  He  told  me  he  had  all  the  papers 
fixed  up  and  I  told  him  to  put  them  on  record.  When  I 
came  up  here  oti  the  21st  they  were  on  record.  I  hadn't 
seen  them  before  that.  Believing  and  relying  upon  Johnson, 
I  didn't  have  anybody  look  at  the  papers."  Thus,  though 
deeply  interested  in  the  deed  of  the  half  section  and  in  the 
mortgage  to  secure  to  him  the  $4,500,  he  did  nothing  in 
person  to  see  for  himself  that  they  were  satisfactory,  but 
he  did  by  another,  of  his  own  appointment  for  that  purpose. 
He  left  it  entirely  to  Johnson,  and  accepted  his  work  with- 
out examination.  Johnson  swore  that  the  omission  of  the 
reservation  clause  from  tJtie  deed  was  a  pure  mistake  or  over- 
sight on  his  part,  acting  for  Sanner  at  his  instance  as  well 
as  for  Smith.  That  mistake  or  oversight  is  therefore  imput- 
able to  him,  as  was  held  in  the  Warrick  case. 

The  witnesses  were  examined  orally  The  chancellor  saw 
and  heard  them.  No  complaint  is  made  of  his  rulings  on 
the  hearing,  except  in  admitting  evidence  of  complainant's 
declaration  of  his  intention  to  have  the  corn  reserved,  made 
to  divers  persons  in  the  absence  of  the  defendant.  They 
would  be  competent  and  proper  if  they  were  communicated, 
in  substance,  to  Sanner  before  the  deed  was  executed.  The 
presumption  is  that  the  chancellor  considered  only  such 
evidence  as  was  proper.  Whether  those  declarations  were 
considered  or  not  we  do  not  know,  nor  do  we  think  it 
material.    It  is  sufficient  if  Johnson  gave  Sanner  to  under- 
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stand  that  the  reservation  was  intended.  The  court  must 
have  found  that  he  did  so,  and  that  the  proof  was  sufficiently 
clear  and  satisfactory.  Being  ourselves  of  the  same  opinion, 
the  decree  will  be  affirmed. 


Noah  T.  Rogers  t.  Sarah  E.  Rogers. 

1.  "PAXTPmts— Support  of  by  Relatives.— Vnder  Chapter  107,  R.  S., 
entitled  "  Paupers,"  the  mode  of  enforcemeht  tlirough  the  medium  of 
the  staters  attorney  and  the  overseer  of  the  poor  by  summary  proceed- 
ings in  the  county  court,  is  the  remedy  where  the  pauper  becomes  a  pub- 
lic charge  through  the  failure  of  relatives  to  render  the  necessary  sup- 
port When  such  support  ia  rendered  by  one  of  two,  or  more,  who  are 
jointly  bound,  the  remedy  is  properly  sought  in  cliancery 

2.  Jurisdiction— In  Chancery--To  Adjust  the  Whole  Controversy, — 
A  court  of  chancery  havmg  the  parties  before  it  may  properly  proceed 
to  adjust  the  whole  controversy.  So  held,  where  a  wife,  divorced  from 
her  husband,  filed  a  bill  to  compel  him  to  contribute  to  the  support  of  a 
crippled  daughter,  as  to  past  liability,  as  weU  as  for  future  support 

Memorandnm.— In  chancery.  BiU  to  compel  to  the  support  of  de- 
pendent relatives  under  the  pauper  act.  Appeal  from  the  Circuit  Court 
of  Jersey  County;  the  Hon.  George  W.  Herdman,  Judge,  presiding. 
Heard  in  this  court  at  the  May  term,  1803,  and  affirmed.  Opinion  filed 
November  27,  1893. 

Statement  op  the  Case. 

This  was  a  bill  in  chancery  by  appellee  against  appellant. 
The  cause  was  heard  upon  bill,  answer,  replication  and 
proof,  oral  and  record,  and  a  decree  was  entered,  finding 
"  that  on  or  about  the  15th  of  March,  A.  D,  1849,  the  com- 
plainant and  defendant  were  lawfully  married,  and,  as  a 
fruit  of  said  marriage,  there  was  born  to  them  a  daughter, 
named  Laura  Kogers,  and  several  other  children,  and  that, 
afterwards,  to-wit,  on  the  1st  day  of  October,  A.  D.  1892, 
in  a  certain  suit  in  chancery  in  said  Circuit  Court,  wherein- 
said  defendant,  Noah  T.  Rogers,  was  .complainant,  and 
this  complainant,  Sarah  £.  Kogers,  was  defendant,  a  decree 
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of  divorce  was  granted  and  entered,  dissolving  the  bonds  of 
matrimony  existing  between  the  complainant  and  defendant 
herein,  and  that,  in  said  decree  so  granted  and  entered,  no 
provision  was  made  for  the  custody,  support  and  main- 
tenance of  said  daughter  Laura,  and  that  said  daughter 
Laura,  continually,  from  birth,  has  had  no  use  of  her  legs 
and  feet,  and  she  has  been  entirely  helpless,  requiring 
the  care  and  attention  of  the  complainant;  that  said  daugh- 
ter Laura  is  unable  to  earn  anything  for  her  own  support, 
and  is  entirely  destitute  of  any  means  of  support  what- 
ever, and  that  she  is  now  about  forty-three  (43)  years 
old,  and  that,  for  a  part  of  the  time,  it  requires  two 
persons  to  move  and  lift  her  as  her  necessities  require; 
that  for  the  past  five  years  the  complainant  has  cared  for 
said  daughter  Laura,  and  furnished  her  with  food,  clothing, 
medical  attendance,  and  all  of  the  necessaries  of  life,  and  the 
additional  help  to  care  for  her  wants  and  necessities;  and 
that  the  defendant,  Noah  T.  Rogers,  has  not,  during  said 
five  years  last  past,  contributed  anything  whatever  toward 
the  support,  maintenance,  attendance  upon,  clothing,  medi- 
cal attendance  or  otherwise,  of  said  daughter  Laura,  though 
requested  so  to  do  prior  to  the  commencement  of  this  suit; 
that  the  defendant  is  not  situated  so  that  he  can  properly 
care  for  said  daughter  Laura,  and  she  desires  to  remain  with 
and  have  the  care  of  the  complainant,  her  mother,  and  that 
said  daughter  Laura  requires  the  attendance  of  persons  of 
her  own  sex.  That  the  defendant  is  the  owner  of  a  valuable 
farm  of  one  hundred  and  thirty  (130)  acres,  described  as 
follows,  to  wit:  The  south  half  (i)  of  the  southwest  quar- 
ter (i)  and  fifty  acres  off  of  the  north  end  of  the  west  half 
(i)  of  the  northwest  quarter  (J),  both  of  said  tracts  lying 
and  being  in  section  No.  eleven  (11),  in  township  No.  seven 
(7)  north,  range  No.  twelve  (12),  west  of  the  third  principal 
meridian,  in  the  county  of  Jersey  and  State  of  Illinois,  all 
of  the  value  of  $6,000,  and  that  said  defendant,  Noah  T. 
Rogers,  is  able  to  contribute  toward  the  support  of  his  said 
daughter  Laura.  That  it  is,  and  has  been  for  the  past  five 
years,  reasonably  worth  $260  per  year  to  furnish  food, 
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clothing,  care  and  medical  attendance  of  said  daughter 
Laura. 

It  is  therefore  ordered,  adjudged  and  decreed  by  the  court, 
that  the  complainant  retain  the  said  daughter  Laura  and 
furnish  her  the  necessary  food,  clothing,  care  and  medical 
attendance,  and  that  the  defendant,  Noah  T.  Rogers,  pay* 
to  the  complainant,  Sarah  E.  Kogers,  as  contribution  toward 
said  necessary  food,  clothing,  care  and  medical  attendance 
of  said  daughter  Laura,  the  sum  of  one  hundred  and  thirty 
dollars  ($130)  per  year,  payable  in  quarterly  payments  of 
thirty-two  dollars  and  fifty  cents  ($32.50)  each,  and  the  first 
of  said  quarterly  payments  to  be  made  to  the  complainant 
by  the  defendant,  each  and  every  three  (3)  months  thereaf- 
ter, on  the  first  day  of  October,  January,  April  and  July, 
until  the  further  order  of  this  court. 

It  is  further  ordered,  adjudged  and  decreed  by  the  court, 
that  the  defendant,  Noah  T.  Rogers,  pay  to  the  complainant, 
Sarah  E.  Rogers,  the  sum  of  six  hundred  and  fifty  dollars 
($650)  within  four  months  of  the  date  of  this-  decree,  as  a 
reasonable  contribution  toward  the  necessary  food,  clothing, 
care  and  medical  attendance  of  said  daughter  Laura  for  the 
past  five  years,  and  that  in  case  the  said  defendant,  Noah 
T.  Rogers,  fail  or  refuse  to  make  either  or  any  of  the  pay- 
ments aforesaid  as  herein  provided,  that  he  stands  in  con- 
tempt of  this  court. 

It  is  further  ordered,  adjudged  and  decreed  by  the  court, 
that  this  decree  and  the  payments  of  the  sums  of  money  as 
hereinbefore  set  forth,  be  a  lien  upon  the  real  estate  of  the 
defendant  Hereinbefore  described,  from  the  date  of  filing 
this  decree,  and  that  the  injunction  heretofore  issued  in  this 
cause  be  dissolved;  and  that  the  defendant  pay  the  costs  of 
this  proceeding,  to  be  taxed  by  the  clerk  of  this  court,  and 
that  complainant  have  execution  therefor. 

And  the  defendant  excepts  to  this  decree  and  files  sugges- 
tion of  damages  on  dissolution  of  injunction,  and  damages  as 
attorney's  fees,  assessed  at  fifty  dollars,  and  complainant 
excepts,  and  the  defendant  files  motion  to  have  said  decree 
made  a  lien  on  the  real  estate  of  the  complainant,  and  which 
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said  motion  is  denied  by  the  court,  and  the  defendant  ex- 
cepts, and  prays  an  appeal  to  the  Appellate  Court,  which  is 
granted  upon  defendant's  entering  into  bond  within  thirty 
(30)  days  in  the  sum  of  $200  with  security  to  be  approved 
by  the  clerk  of  this  court,  and  certificate  of  evidence  to  be 
signed  in  thirty  days  by  consent." 

% 
A.  M.  Slaten  and  Ed.  J.  Yaughn^  attorneys  for  appel- 
lant. 

O.  B.  Hamilton,  attorney  for  appellee. 

Mr.  Justice  Wall  deuvered  the  opinion  op  the  Cottrt. 

The  1st  section  of  chapter  107,  R.  S.,  provides : 

"  That  every  poor  person  who  shall  be  unable  to  earn  a 
livelihood  in  consequence  of  any  bodily  infirmity,  idiocy, 
lunacy  or  other  unavoidable  cause,  shall  be  supported  by  the 
father,  grandfather,  mother,  grandmother,  children,  grand- 
children, brothers  or  sisters  of  such  poor  person,  if  they,  or 
either  of  them,  be  of  sufficient  ability;  provided  that  when 
any  persons  become  paupers  from  intemperance,  or  other 
bad  conduct,  they  shall  not  be  entitled  to  support  from  any 
relation,  except  parent  or  child." 

The  second  section  provided  that : 

"  The  children  shall  be  first  called  upon  to  support  their 
parents,  if  there  be  children  of  sufficient  ability,  and  if  there 
be  none  of  sufficient  ability,  the  parents  of  such  poor  person 
shall  be  next  called  on,  if  they  be  of  sufficient  ability,  and 
if  there  be  no  parents  or  children  of  sufficient  ability,  the 
brothers  and  sisters  of  such  poor  person  shall  be  next  called 
on,  if  they  be  of  sufficient  ability,"  etc.,  etc. 

So  far  as  the  decree  enf  orces  contribution  for  the  five 
years  preceding^  we  think  there  can  be  no  complaint.  The 
statute  fixes  the  liability  of  the  parents.  It  might  perhaps 
be  argued  that  the  father  is  first  liable  and  then  the  mother 
— ^but  the  bill  concedes  and  the  decree  imposes  a  joint  lia- 
bility— to  which  appellant  should  not  object.  Then  the 
question  is  as  to  the  provision  for  future  support.    The  court 
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having  the  parties  before  it,  very  properly  proceeded  to 
adjust  the  whole  controversy.  It  was  apparent  that  the  care 
of  the  unfortunate  child  would  be  a  continuing  burden;  that 
as  the  parents  were  separated  the  custody  could  not  be  joint, 
and  that  in  view  of  the  circumstances  the  mother  would  be 
the  proper  and,  indeed,  the  necessary  custodian. 

The  decree,  is,  like  that  for  alimony  and  fgr  custody  of 
children  in  divorce  cases,  subject  to  such  modification  from 
time  to  time,  as  may  be  necessary,  to  meet  any  changes  in 
the  situation. 

The  fact  that  no  precedent  for  such  a  decree  can  be  found, 
is  no  argument  against  it,  if  it  is  in  accordance  with  the  gen- 
eral principles  of  equity  jurisdiction  and  responsive  to  the 
merits.  "We  think  it  so  accords  with  principle  and  with 
justice. 

It  is  urged  that  the  statute  points  out  a  mode  of  enforce- 
ment through  the  medium  .of  the  state's  attorney  and  the 
overseer  of  the  poor,  by  summary  proceedings  in  the  County 
Court. 

This  is  the  remedy  where  the  pauper  becomes  a  public 
charge  through  the  failure  of  relatives  to  render  the  neces- 
sary support.  When  such  support  is  rendered  by  one  of  two 
or  more  who  are  jointly  bound  therefor,  a  different  remedy 
would  be  necessary,*  and  we  think  it  w^as  properly  sought  in 
this  case.    The  decree  will  be  affirmed. 
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ARBITRATOR— Architect  as,  in  building  contracts 198 

ARCHITECT— Arbitrator  in  building  contracts 198 

Certificate  of— Building  contract 276 

ARREST— In  civil  case 222 

Refusal  to  surrender  estate 222 

Capias  ad  satisfaciendum  not  a  writ  of  right 222 

Body  execution — Sheriff's  return  on  property  execution 222 

ARREST  OF  JUDGMENT— Defective  declaration 512 

ASSESSMENT— Upon  stock— Corporations 204 

Remittances  in  time — Mutual  benefit  associations 79 

Of  damages — Injunction,  what  is,  etc 483 

ASSIGNEE — Charges  and  expenses— Priority 115 

Takes  subject  to  all  liens — Assignment  for  the  benefit  of  cred- 
itors   587 

ASSIGNMENT— Garnishment  affected  by 281 

Of  lease— Transfer  of  an  equitable  right  to  rent 240 

Equitable — Rent  to  accrue— Garnishment 240 

Of  policy  of  insurance — Reservation 18 

ASSIGNMENT  ACT— Cases  under— Appeals 258 
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ASSIGNMENT  FOR  THE  BE;NEFIT  OF  CREDITORS-ABsignee 

takes  subject  to  all  liens 587 

Effect  upon  mechanic's  lien 270 

Judgment  creditors — Preferences 587 

Priority  of  payment 115 

Acquiescence  in  continuance  of  business 115 

Title  to  unpaid  checks 849 

What  is  not 249 

ASSIGNMENT  OF  ERROR— Excessive  damages , 323 

ATTACHMENT— Fraud— Judgment  in  rem 17 

ATTACHMENT  PROCEEDINGS— Fraudulent  disposal  of  property 

— Ignorance  no  defense 17 

ATTACHMENT  SUITS— Interveners  in— Fi-audulent  sales 579 

ATTORNEYS— Notice  to,  when  to  cUents 837 

ATTORNEYS  AT  LA W— Retainer 549 

ATTORNEY-GENERAL— A  proper  party  in  actions  against  trusts.  167 

B 

BAILEE— Estoppel  of 686 

BAR — Former  suit  pending  is  not 504 

BENEFICIARIES— In  policies— Insurance— Vested  rights 18 

Right  to  change — ^Insurance 18 

BILL  AND  ANSWER— Waiver  of  the  right  to  have  the  cause  heard 

upon 538 

BILLS— Audit  of,  by  counties 190 

BILL  OF  EXCEPTIONS— Amendment  after  the  term  is  over 584 

Certificate  that  it  contains  all  the  evidence 120 

Exhibits  must  be  presei-ved  in 477 

Motion  for  a  new  trial 577 

Must  be  sealed 581 

Must  show  that  it  contains  all  the  evidence 584 

Objections  and  exceptions — How  shown 305 

Care  in  the  preparation 305 

Records 871 

Stipulation  as  to 382 

Stipulation  as  to- Record 389,  482 

BILLS  OF  LADING— No  shipment,  no  contract 151 

BILL  OF  PARTICULARS— Limitations  by 146 

Not  a  part  of  the  record 146 

BONDS— Right  to  fix  the  penalty  of— Option  contracts 90 

BREACH  OF  DUTY— Negligence— Street  railways 808 

BUILDING  CONTRACTS— Architect  as  arbitrator 198 

Axchitect's  certificate 276 

BUMPING  CARS— Negligence 507 
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BURDEN  OF  PROOF— Forfeiture  of  insorance  policy 40 

Of  showing  error 577 

Listruction  reUeving  the  plaintiff  of 380 

Payment 641 

Prima  facie  evidence  of  existing  right 317 

BY-LA.WS — Result  of  unreasonable  provisions 204 

Stockholder  presumed  to  have  knowledge  of  the  company's. . .  204 

c 

CALENDAR--Short  cause— Practice — ^Waiver  of  irregularities. . . .  649 

CARE — ^Exercise  of  ordinary —Negligence 595 

Li  i^proaching  railroad  crossings 597 

In  the  preparation  of  bills  of  exceptions 305 

Negligence 835 

Ordinary— Comparative  negligence 626 

Ordinary— The  term  defined 626 

CARE  AND  DILIGENCE— Exercise  of— Rejection  of  evidence 215 

Miners  at  work,  etc 649 

CARE  AND  NEOLIOENCE— Obligation  to  use  reaiumable  care  can 

not  be  delegated— Fellow-servants. . . . : 124 

CARRIERS— Common— Right  to  contract  against  liability 656 

CARRIERS  OF  PASSENGERS— Failure  to  stop  when   requested  807 

Immediate  causes  of  accidents 808 

CERTIFICATE— Of  architect— Building  contract 276 

That  bill  of  exceptions  contains  all  the  evidence 120 

CERTIFICATES   OF   INDEBTEDNESS— Purchase   of,  by   stock- 
holder creditors 82 

Surrender  to  assignee 32,  33 

Effect  of  stockholders  purchasing 32 

CERTIFIED  COPIES— Admissibility —Evidence 479 

CERTIORARI— When  it  Ues 870 

CHANCERY— Jurisdiction  in,  to  adjust  the  whole  controversy 683 

CHANCERY  PRACTICE— No  replication  filed 588 

Objections  to  master's  report 538 

Pr€«umption  in  support  of  decrees 671 

Waiver  of  the  right  to  have  the  cause  heard  upon  the  bill  and 

answer **8o 

CHANGE— Of  possession  on  default— Chattel  mortgages 531 

CHATTEL  MORTGAGES— Change  of  possession  on  default 531 

Days  of  grace  of  notes  secured  by 530 

Foreclosure  in  equity 516 

Maturity  of  note  secured— Days  of  grace 531 

Po880^ion  on  default — ^Wliat  is  not  sufficient 531 

Power  to  declare  entire  debt  due • 531 

Void  when  securing  notes  not  maturing  within  two  years 580 
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CHECKS— Title  to  unpaid  checks — Assignment  for  the  benefit  of 

creditors 340 

CHOSE  IN  ACTION— Insurance  policy  is v 18 

CITY  AND  VILLAGES— Control  over  streets 128 

Vacatinj?  or  obstructing  streets — Special  damage 128 

Instructions — Sidewalks 595 

CITY  OF  CHICAGO-Control  over  its  streets 858 

CIVIL  RESPONSIBILITY— Of  lunatics 200 

COLLATERAL  ATTACK— Fraud— Judgment 491,  473 

Upon  what  based — Judgments 491 

COMMISSIONS— Administrator's  right  to  in  cases  of  foreclosure. .  663 

On  the  moneys  in  the  hands  of  heirs — Administrators 663 

Power  of  county  judge  to  fix  administrator's 663 

When  real  estate  agent  is  entitled  to 267,  622 

When  real  estate  agent  is  not  entitled  to 622 

COMMON  CARRIERS— Duty  toward  passengers 808 

Right  to  contract  against  liability 656 

COMMON  LAW— Evidence  at  and  under  the  statute 215 

Non  est  factum  and  non  aaaumpsit  at — Pleading 553 

Suits  by  infants  at 491 

COMPARATIVE  NEGLIGENCE-Ordinary  care 626 

COMPENSATION— Of  adjacent  owner— Streets 354 

When  real  estate  broker  is  entitled  to 248 

COMPETENCY— Of  witnesses— Evidence  of  reputation 512 

Of  witnesses,  how  shown 582 

COMPROMISE-OflPersof,  not  binding 274 

CONCLUSION  OF  LAW— Verdict  and  judgment  are  the 208 

CONCURRENT  REMEDIES— Trespass  and  replevin 235 

CONDITIONS— Waiver  of,  in  freighting  contract 656 

CONDONATION— Divorce. 566 

CONSIGNORAND  CONSIGNEE— As  parties 151 

CONSTRUCTION— General  rules  of  construction  of  contracts 390 

Of  ambiguous  writing — ^Written  instruments 351 

Of  contracts 151 

Of  instruments  creating  trusts 166 

Of  thestatute — Mechanics*  liens 270 

Of  statutes — Service  of  process 339 

Contracts  for  conveyances  of  title 186 

Of  the  phrase  "  Line  of  goods" — Contracts 343 

CONTEMPT  OF  COURT— Proceedmgs  to  punish 103 

Order  of  committal — ^Presence  of  defendant 103 

Certainty  in  order  of  commitment 103 

Void  order 51 

Disobedience  of  an  unauthorized  order 52 

CONTINUANCE— To  a  third  term— Criminal  law 112 
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CONTRACTS— Admissibility  of  written,  in  evidence 292 

Agent  of  corporation  representing  it  in  making  a  contract  with 

himself : 553 

Between  corporations  and  its  officers 55S 

Construction  of. 151 

Construction  of  the  phrase  "  Line  of  goods  " 343 

Director  of  a  corporation  with  himself 532 

For  specific  performance — Requisites  of 90 

Not  susceptible  of  specific  performance 91 

For  the  withdrawal  of  opposition  to  legislation 354 

Otherwise  void,  etc. — Public  policy 354 

For  carrymg  out  legislation ' 354 

General  rules  of  construction 890 

Application  of  the  rule 390 

Rights  of  contracting  parties ' 890 

Relief  from  penalties  in  law  courts 390 

Liquidated  damages 390 

Stipulated  damages 391 

Penalty  for  non-performance 391 

Interpretation  of  doubts 391 

Unjust  and  unreasonable 391 

Identification  of  things  referred  to  by  parol  evidence 260 

Interpretation 591 

Of  insurance — Naming  the  beneficiary 17 

Right  to  contract  against  liability— Common  carriers 656 

Waiver  of  conditions  in  freighting 656 

Waiver  of  provisions  by  an  attorney 133 

When  not  to  be  varied  by  parol 351 

With  reference  to  by-laws— Stockholders — Buying  shares 204 

Corporation's  right  to  contract  for  interest — Foreign  corpora- 
tion's same 204 

Validity — Law  of  the  place — Remedy 204 

Void  and  voidable — Ratification 653 

For  conveyances — Inchoate  right  of  dower 186 

Construction  of  title 186 

Of  insurance— Notice  of  the  contract. 18 

CONTROL  OVER  STREETS— City  of  Chicago 352 

CONTROVERSY— Jurisdiction  in  chancery  to  adjust  the  whole. . .  683 

CONVEYANCES— Ancient  deeds , . ,  133 

Reformation  of  deeds — Mutual  mistakes 671 

CORPORATIONS— Agent  representing  it  in  making  a  contract 

with  himself 553 

Contracts  between,  and  its  officers 553 

Director  of  a,  contracting  with  himself 552 

Insolvency — Effect  of  stockholders  taking  up  certificates  of 

indebtedness 33 

Insolvency — Relation  of  directors  to  creditors 349 

Lease  by  an  officer  of,  with  himself 553 

Mutual  aid  associations — Rights  of  member 78 
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CX)RPORATION .    Continued, 

Power  to  contract  for  interest 204 

Assessments  upon  stock 204 

Ratification  by,  need  not  be  in  writing 553 

Record  of — Evidence 205 

Stockholders'  relation  to  after  failure 82 

Liability  of  stockholder  of  insolvent 83 

Lisolvent — Effect  of  stockholders  purchasing  indebtednessi  etc.  82 

Insolvent — Payment  of  debt  by  stockholders 82 

COUNSEL — Disobedience  of  injunction  upon  the  advice  of 467 

COUNTIES— Audit  of  bills,  etc 190 

Audit  of  bills — What  conclusive  of 190 

Power  to  rescind  acts  of  auditing  committee 190 

COUNTY  COURTS— Original  jurisdiction  in  the  administration  of 

estates 662 

COUNTY  JUDGE—Power  of  to  fix  administrator's  commissions. .  663 

COUNTY  ORDERS— Limitations 191 

COURTS— Discretion  of —Short  cause  calendar 274 

COURTS  OF  EQUITY— Extent  of  jurisdiction 517 

Forfeitures  in 182,  284 

Foreclosure  of  chattel  mortgage * 516 

Functions  of  to  act  as  an  agent 616 

Trustee  can  not  shift  his  burden  on 517 

When  trustee  may  apply  to 517 

Will  retain  jurisdiction 588 

COVENANTS— Running  with  the  land 62 

CREDITORS — Judgment — Assignment  for  the  benefit  of  creditors 

— Preferences 587 

CREDITORr--Stockholder  may  become  a 81 

CRIMINAL  ACTS— Raihroad  not  liable  for  criminal  acts  of  others.  607 

CRIMINAL  LAW— Continuance  to  a  third  term 112 

CRIMINAL  RESPONSIBILITY— Of  lunatics 200 

D 

DAMAGES — Actions  against  for,  to  real  property— Railroads 498 

Assessment  of — ^Injunction,  what  is,  etc 483 

Death  from  negligent  act 834 

Excessive 887 

$5,000  excessive ' 808 

$1,500  not  excessive 572 

$10,000  not  excessive 544 

Excessive — ^In  Appellate  Court 76 

Inchoate  right  of  dower 186 

Liquidated^-Contracts 890 

Liquidated  and  penalties 854 

On  dissolution  of  injunction 815 

Power  of  the  jury— Review 808 
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DAY  OF  NOTICE— What  ift—Notice  by  mail 40 

DAYS  OF  GRACE— Notes  secured  by  chattel  mortgagee 530 

DEATH— Prom  negligent  act— Damages 384 

Presumption  of 817 

DEBT— Power  to  declare  entire  debt  due — Chattel  mortgages 531 

DEBTOR— Right  to  purchase  his  own  debt 83 

DEBTOR  AND  CREDITOR— Change  of  relations 566 

Right  of  party  purchasing  equity  of  redemption 566 

DECEIT— Action  for— Malice  in 574 

DECEIT  AND  FRAUD— When  an  action  lies  for 644 

DECISIONS-  Former  in  the  same  case— JBes  a^fudicqta 67 

DECLARATION— Defective— Arrest  of  judgment 518 

DECREES— Finding  of  service 71 

Must  be  based  upon  the  pleadings 331 

Presumably  correct 263 

Presumptions  in  support  of — Chancery  practice 671 

Unreversed — ^Former  suit  in  bar 470 

DEEDS— Ancient— Conveyances 132 

Proof  of  ancient  deeds 138 

Reformation  of — Conveyances — ^Mutual  mistakes 671 

DEFAULT — Change  of  possession  on — Chattel  mortgages 531 

Possession  taken  on — In  chattel  mortgages — What  is  not  suffi- 
cient   531 

DEFENSES— On  official  bonds— Sureties 613 

DESCRIPTION— Of  premises— Real  estate 

DESERTION— WJUful-Cause  of  divorce 126 

DILIGENCE— For  the  safety  of  passengers 808 

DILIGENCEAND  CARE— Mmers  at  work 649 

DIRECTOR— Of  a  corporation,  contract  with  himself 552 

Of  a  corporation — ^Preference  by 240 

DISMISSAL^-Of  bill  for  want  of  equity 470 

DISOBEDIENCE— Of  injunction  upon  the  advice  of  counsel 467 

DISSOLUTION— Of  injunction— Damages 815 

DIVORCE— Condonation 565 

Foreign  decree 71 

Upheld  by  estoppel 268 

WiUful  desertion 126 

DRAFTS— What  is  an  acceptance 163 

DUTY — Of  common  carrier  toward  passengers 808 

Question  of— Negligence 825 

E 

ELECTION- Among  alternative  remedies 234 

Irrevocable — Reme^iies ,284 

Among  remedies — Inconsistent 234 


Analytical  Index.  697 

" = • 

EMPLOYE— Evidence  of  repfutation  of—Negligence 512 

Rights  of— Master  and  servant 123 

EMPLOYER— Duty  of—Master,  and  servant 123 

EMPLOYMENT— Risk  of— AppUcation  of  the  rule 544 

Risk  of — ^Master  and  servant 548 

EQUITY— CJourts  of— Extent  of  jurisdiction 517 

Dismissal  of  bill  for  want  of 470 

Foreclosure  in — Chattel  mortgages 516 

Trial  of  title  in— Real  estate 538 

EQUITY  JURISDICTION— Violation  of  ordinances 814 

When  there  is  a  remedy  at  law 876 

EQUITY  OF  REDEMPTION— Right  of  party  purchasing— Debtor 

and  creditor '. . ,  566 

Rights  of  the  owner 328 

EQUITABLE  INTEREST— Right  to  mortgage 284 

ERROR— Assignment  abandoned 828 

Burden  of  showing 577 

Intervening  after  jurisdiction  attaches — Judgments 478 

To  be  xx>inted  out  in  appellate  proceedings 823 

ESTATES — ^Administration  of — Coimty  court  has  original  jurisdic- 
tion in 663 

Limitations  in  wills,  upon  leases,  etc.,  do  not  continue  after  the 

estate  has  passed  from  the  trustees 167 

ESTATE— Refusal  to  surrender— Arrest 222 

ESTOPPEL— Divorce  upheld  by 2^8 

Of  bailee 686 

EVIDENCE— Admissibility  of  written  contracts 292 

Bill  of  exceptions  must  show  that  it  contains  all 584 

Certified  copies — Admissibility 479 

Facts  within  a  person's  knowledge 817 

Identification  of  things  referred  to,  by  parol — Contracts 260 

InstiTictions  must  be  based  upon  the  evidence 888 

Irrelevant,  properly  excluded 269 

Measure  of  proof > . .  641 

Of  agency 684 

Offer  to  make  proof 479 

Of  reputation  of  employe — Negligence 512 

Plea  denying  indorsement. 878 

Prima  facie,  of  existing  right— Burden  of  proof 817 

Records  of  conviction  of  persons  causing  wrecks 608 

Records  of  corporations 205 

Rejection  of— Care  and  diligence 215 

Under  the  statute  and  at  common  law 215 

Of  Reputation — Competency    of  witnesses 512 

EXCEPTIONS— Dismissal  of  bill 470 

To  administrator's  report — Administration  of  estates 662 

Bill  of — Motion  for  a  new  trial 577 


698           Appellate  Courts  of  Illinois, 
$■  — ..— .-I... — ....  ■-    I      —  -   ,  —  ■ 

exceptions.     Continued, 

Bill  of,  must  be  sealed 581 

Bill  of — Objections  and  exceptions — How  shown 805 

How  preserved 179 

Overruling,  to  administrator's  report 663 

To  administrator's  report — Practice 668 

To  master's  report 285 

To  report  of  administrator — Character  of— Administration  of 

estates 663 

When  to  be  taken 289 

EXCESSIVE  DAMAGES 887 

Assignment  as  error 823 

In  Appellate  Court 76 

$1,500  is  not  when 572 

$10,000  is  not  when 544 

$5,000  is 308 

EXECUTION — What  matters  subsequent  to  execution  of  mortgage 

need  not  be  proved — Mortgages 295 

EXECUTION  SALES— Who  may  question  them 473 

EX£MPTION--ContractB  of,   from  liability— Railroad  companies  656 

EXHIBITS— Must  be  preserved  in  the  bill  of  exceptions 477 

EXISTING  RIGHTS— Priina  facie  evidence  of— Burden  of  proof.  817 


FAILURE— To  stop  the  car— Street  railways 808 

To  stop  when  requested — Carriers  of  passengers 307 

FALSE  REPRESENTATION— Repetition  of,  not   necessary 574 

FELLOW-SERVANTS— Notice  of  defect  in  master 123 

Rule  of  determination 512 

Who  are  not 607 

FINDINGS— Of  juries— New  trials  on 649 

Special — When  not  consistent  with  the  general  verdict 544 

Of  trial  court,  when  conclusive— Fraud 190 

FINDING  OF  SERVICE-In  decree  of  divorce 71 

FORCIBLE  DETAINER— Appeal  bond  in  five  days 75 

Lease  for  immoral  purposes — Landlord  and  tenant 487 

FORECLOSURE— In  equity— Chattel  mortgages 616 

Of  chattel  mortgage— Courts  of  equity 516 

Relations  between  the  owner  and  purchaser 828 

Purchaser  takes  with  notice  of  taxes 829 

Right  of  administrator  to  commissions  in  cases  of 663 

FOREIGN  DECREE— Divorce 71 

FORFEITURES— Burden  of  Proof 40 

Waiver  of 40 

In  courts  of  equity ^ 183 

Effect  of  unwarranted  proceedings  for — Stockholders 204 
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FORFEITURES.     Continued. 

In  courts  of  equity 284 

Ipso  fcuito  under  by-laws 78 

Of  substantial  rights 79 

Mutual  aid  associations 78 

FORMS— Of  judgment— Garnishment 802 

Of  verdict  in  abatement 377 

FORMER  sun  PENDING~No  bar 504 

FRAUD — Attachment — Judgment  in  rem 17 

Disposal  of  insurance  policy  to  hinder  or  delay  creditoi'S 18 

Finding  of  trial  court,  when  conclusive. 190 

Fraudulent  purpose  inferred 574 

FRAUDS— Statute  of— Parol  license  to  cut  timber 621 

FRAUD  AND  DECEIT— When  the  action  Hes 644 

FRAUDULENT  PURPOSE— Inferred— Fraud 574 

FRAUDULENT  SALES— Inter  venors  in  attachment  suits 579 

Who  may  question 579 

FRAUDULENT  TRANSFERS— By  whom  impeached 636 

FREEHOLD— Involved— Jurisdiction 473 

When  not  involved 478 

FREIGHTING  CONTRACT— Waiver  of  conditions  in 656 

FREIGHT  TARIFFS— Railroad  company's  right  to  make— Agent's 

construction 151 

G 

GARNISHEE  PROCEEDINGS— Tlie  issue,  how  made 802 

GARNISHMENT— The  term  defined 281 

How  affected  by  assignments 281 

How  affected  by  assignment  of  the  fund 281 

Form  of  the  judgment 302 

Rent  to  accrue — Equitable  assignment 240 

GUARANTOR— When  not  liable 612 

GUARANTY— Implied  promises 69 

GUARDIAN— Suits  by,  or  next  friend— Infants 491 

H 

HANDWRITING— Proof  by  comparison 295 

HEIRS — Commissions  on  the  moneys  in  the  hands  of — Administra- 
tors   668 

HUSBAND — ^Not  competent  as  witness — When 887 

I 

IMPLIED  PROMISES— Guaranty 69 

INCUMBRANCE— Inchoate  right  of  dower— Damages 186 

Right  of  recovery  upon  removal  of 186 
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INDORSEMENT— On  a  note— Presumptiona— Payments 37S 

Plea  denying — Evidence 373 

INFANTS— Bound  by  the  acts  of  next  friend 493 

Knowledge  of  the  suit  not  necessary 491 

Negligence  of. 121 

Suits  by  at  common  law 491 

Suits  by  guardian  or  next  friend 491 

Suits  by  next  friend — Presumptions 492 

Suits  by— Practice 491 

INJUNCTION— Damages  on  dissolution 315 

Dissolution — Damages — Services  of  solicitor 815 

Dissolution  damages — Solicitors  fees— Agreement 815 

Disobeying  by  advice  of  counsel 467 

Object  of  interlocutory,  etc 129 

Appropriate  functions — Preventive  relief 129 

What  is,  etc. — Assessment  of  damages 483 

INSOLVENCY— Corporations-Relation  of  directors  to  creditors. .  349 

INSOLVENT  ESTATES-Priority  of  lien,  etc 115 

Right  of  the  debtor  to  purchase  his  own  debt 83 

INSTRUCTIONS— Cities  and  vUlages— Sidewalks 595 

Conflict  of  testimony 488 

Exceptions  to 878 

Lost — Appellate  Court  practice 325 

May  be  given  orally,  when ^ 292 

Must  be  contained  in  the  abstract 597 

Must  be  based  upon  the  evidence ^8 

Must  be  in  writing 805,  378 

Not  to  be  misleading 542 

Province  of  the  jury 851 

Relieving  the  plaintiff  of  the  burden  of  proof 880 

Should  be  accurately  drawn. 877 

Singling  out  testimony 488 

INSTRUMENTS  —Construing  ambiguous  vnritten  instruments. 851 

Creating  trusts,  construction  of 166 

INSURANCE— Beneficiaries  in  policies— Vested  rights 18 

Right  to  change  the  beneficiary 18 

Assignment  of  policy— Reservation 18 

Power  to  assign  policy  with  limitations. 18 

Policy  a  chose  in  action 18 

In  whose  name  suit  to  be  brought 252 

Statement  as  to  ownership  of  property  insured 253 

Acceptance  of  premium— Estoppel 253 

Insurable  interest , 253 

Contributing  insurance 258 

Organizations  not  for  pecimiary  profit— Policies  not  commer- 
cial   17 

Associations  for  mutual  benefit,  not  for  gain— Construction  of 

statutes 17 
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IXSURANCE.    Continued, 

Ck)ntract — Naming  the  beneficiary 17 

Pro  visions  in  the  policy  relating  to  title,  etc 479 

Forfeiture  of  policies — Notice 40 

INTEREST— Insurable— Insurance 253 

Unreasonable  and  vexatious  delay  of  payment 226 

INTERPLEADER— Effect  on  the  original  parties 188 

Questions  at  issue — ^Burden  of  proof 579 

INTERPRETATION— Of  contract 587 

Of  doubts  in  contracts 891 

INTER-STATE  COMMERCE— Falsely  described  goods 151 

INTERVENORS— In  attachment  suits— Fraudulent  sales 579 

IRREGULARITIES— Time  to  object— Piactice 549 

ISSUE — ^How  made  in  garnishment  proceedings 802 

J 

JOINT  LIABILITY— Plea  denying 175 

JUDGES— The  jury  are,  of  the  testimony 880 

JUDGMENTS— Arrest  of— Defective  declaration 512 

Collateral  attack , 473 

Collateral  attack— Fraud 491 

Collateral  attacks — ^Upon  what  based 491 

Entered  in  term  time — Presumption 566 

Errors  intervening  after  jurisdiction  attaches 478 

Form  of — In  garnishment 802 

How  they  may  be  attacked 491 

Notice  as  to,  other  States 71 

Who  may  attack  collaterally 478 

JUDGMENT  CREDITORS— Preferences— Assignment  for  the  ben- 
efit of  creditors 687 

JURIES— Findings  of— New  trials 649 

JURISDICTION— Courts  of  equity  will  retain— When 588 

Errors  intervening  after  jurisdiction  attaches 473 

>Extent  of,  of  courts  of  equity 517 

Freehold  involved 478 

In  chancery — ^To  adjust  the  whole  controversy 683 

Of  State  courts  in  patent  cases 603 

JURY— Instructions  to 851 

Judges  of  the  testimony,  etc 880 

Power  of — Review — Damages 808 

JUSTICES'  COURTS— Misjoinder  of  parties 100 

L 

LABORER  OR  SERVANT— Who  is  not 233 

LANDLORD  AND  TENANT— Lease  for  immoral  purposes— Forci- 
ble detainer 487 
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L  \W  courts— Relief  from  penalties  in— Ck)ntaractB 390 

LEASE — Assignment— Transfer  of  an  equitable  right  to  rent 240 

For  immoral  purposes — Forcible  detainer— Landlord  and  ten- 
ant  ' ' 487 

By  an  officer  of  a  corporation  with  himself 553 

LEGISLATION— Effect  of  on  streets 353 

LETTERS— Admissions  in 351 

LIABILITY — Exemption  from,  contracts  of— Railroad  companies.  656 

Right  to  contract  against — Common  carriers 656 

LICENSE— Parol,  to  cut  timber— Statute  of  frauds 621 

LIENS — Assignee  for  the  benefit  of  creditors,  takes  subject  to  all.  587 

Priority  of — Insolvent  estates 115 

LIMITATIONS 211 

By  bill  of  particulars 146 

LIMITATION— County  orders 191 

LIQUIDATED  DAMAGES-Contracts. 390 

Penalties 354 

LUNATICS— Criminal  responsibility 200 

Civil  responsibility 200 

Responsibility— Public  policy 200 

Torts  committed  by 200 

M 

MALICE— In  action  for  deceit 574 

MASTER— Duty  of— Negligence 121 

MASTER  AND  SERVANT— Duty  of  employer 123 

Rights  of  employe 123 

Risk  of  the  employment 543 

MASTER  IN  CHANCERY— Duty  vrhen  a  cause  is  referred 295 

MASTER'S  REPORT— Exceptions  to,  etc 295 

Objection  to — Chancery  practice 538 

MATERIALS — Merchants  furnishing — Mechanic's  lien 58 

MECHANICS  LIEN— Construction  of  the  statute 270 

Effect  of  assignments  for  th*)  benefit  of  creditors  upon 270 

Merchants  furnishing  materials 58 

Statement  under  section  4 58 

A  statutory  remedy 60 

Personal  decrees 821 

MINERS— At  work— Care  and  diligence 649 

MISJOINDER  OF  PARTIES— Pleadings 100 

Justices'  courts i 100 

MISLEADING— Instructions  not  to  be 542 

MISTAKES— Principal  liable  for  mistakes  of  agent 615 

MORTGAGES— Right  to  mortgage  equitable  interest 284 

Chattel — Days  of  grace 5^ 

What  matters  subsequent  to  the  execution  need  not  be  proved  295 
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MOTION— For  a  new  trial— Bill  of  exceptions 577 

MOTION—RequisitesoF,  what  must  be  pointed  out 684 

When  abandoned 828 

MOTION  TO  DISMISS— On  failure  to  file  briefs  and  abstracts  in 

time 75 

MUTUAL  AID  ASSOCIATIONS— Forfeitures 78 

Rights  of  member — Corporation 78 

Forfeiture — Ipso  facto  under  by-laws 78 

Ipso  factOy  forfeiting  clauses 78 

Notice  of  assessment 78 

Substitution  for  actual  notice 78 

Manner  of  giving  notice  of  assessment 79 

MUTUAL   BENEFIT  ASSOCIATIONS— Insuranc^Construction 

of  statute i . .  17 

Service  of  notice  of  assessments 79 

Remittances  in  time 79 

Can  not  keep  a  member's  money  and  insist  that  his  member- 
ship is  lost 79 

MUTUAXi  MISTAKES— Conveyances— Reformation  of  deeds 671 

NAMES— Of  places— Trade  names 281 

Parties  litigant  to  sue  in  their  right  names 899 

NEGLIGENCE— Breach  of  duty— Street  railways 808 

NEGLIGENCES— Bumping  cars 507 

Comparative — Ordinary  care 626 

Due  care 834 

Evidence  of  reputation  of  employe 512 

Exercise  of  ordinary  care 595 

Must  be  shown  or  there  can  be  no  recovery 607 

Of  infants 121 

Duty  ^f  master 121 

Omission  to  look  for  trains 597 

Ordinary  care 247 

Question  of  duty 325 

NEGLIGENT  ACT— Death  from— Damages 834 

NEW  TRIAL— Motion  for— What  must  be  pointed  out 684 

On  findings  of  juries 649 

NEXT  FRIEND— Infant  bound  by  the  acts  of 492 

Suits  by— Infants — ^Presumptions 492 

Suits  by,  or  guardian — Infant 491 

NON-ASSUMPSIT— JVon  est  factum  at  common  law— Pleading. . .  553 

Verified— Pleading 553 

NON  EST  FACTUM— Non-assumpsit  at  common  law— Pleading. .  553 

NOTES— Chattel  mortgages  void  when  securing  notes  maturinjr 

not  within  two  years a30 
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NOTE— Indorsementa  on — ^PresumptioiiB — ^PaymentB 373 

Days  of  grace 530 

NOTICE— As  to  laWB  of  other  States : 71 

Of  aaaessment — Mutual  benefit  aaBociationa 78 

Of  application  for  appointment — ^Receiver 517 

Of  contract  of  insurance 18 

Of  defects — Fellow-servants 188 

Of  forfeiture  of  insurance  policy 40 

Once  in  court — ^Presumptions 103 

Once  in  court,  always  in  court 103 

Purchaser  takes  with  notice  of  taxes — Foreclosure 829 

Substitution  for  active  notice 78 

Manner  of  giving,  of  assessment 79 

To  attorneys,  when  to  clients 887 

To  bring  suit— Surety — To  whom  the  law  does  not  apply 56tt 

NOnCE  BY  MAIL— What  is"  tlie  day  of  notice" 40 

o 

9 

OBJECTIONS— And  exceptions — ^How  shown — ^Bill of  exceptions. .  805 

To  master's  report— Chancery  practice 588 

To  record — On  rehearing j, 899 

OBLIGATION— To  use  care,  can  not  be  delegated 134 

OFFICERS — Contracts  between,  and  corporations 558 

OFFICIAL  BONDS— Defenses  on— Sureties 613 

OMISSION— To  look  for  trains— Negligence 597 

OPTION  CONTRACTS— Right  to  fix  the  penalty  of  a  bond 90 

What  is,  and  what  is  not 884 

ORDER— Approving  administrator's  report— Appeal  from 662 

ORDER  OF  COMMITTAL— For  contempt  of  court 100 

ORDER  OF  COURT— Certainty  as  to  requirements— Contempt 103 

ORDINANCES— Violation  of —Equity  jurisdiction 814 

ORDINARY  CARE— The  term  defined 606 

ORIGINAL  JURISDICnON-Oounty  Court  in  the  administration 

of  estates 663 

ORIGINAL  PARTIES— Effect  of  an  interpleader  on 183 

OWNER— Relations  between,  and  purchaser — ^In  foreclosure 828 

P 

PARTIES— Consignor  and  consignee. 151 

Promissory  notes — Maker  and  guarantor 100 

Rights  of  persons  not  made  parties 517 

Right  of  party  purchasing  equity  of  redemption — Debtor  and 

creditor 566 

Suit  for  the  use  of  another 485 

To  sue  in  their  rightnames 899 
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PARTNERSHIP— Admissions  of  members,  etc.— Effect  of 239 

Bes  adjvdicata 291 

PATENTS-^urisdiction  of  State  courts 603 

PAUPERS— Support  of  by  relatives 683 

PAYMENT— Burden  of  proof 641 

Indorsement  on  a  note — Presumptions 873 

Implication  from,  of  rent— Tenancies — From  month  to  month.  272 

Of  taxes  by  owner — ^Presumption  of 182 

Priority  of — Assignment  for  the  benefit  of  creditora 115 

Unreasonable  and  vexatious  delay  of— Interest 2^6 

Who  liable  for— Taxes 328 

PENALTIES— For  non-performance  of  contract 391 

Liquidated  damages 354 

Relief  from,  in  law  courts — Contracts 890 

Suit  to  enforce — ^What  is  not 204 

PERSONAL  DECREES— Mechanics'  liens 821 

PLEADING— Allegations  of  ownership 57 

Amendments,  how  made 499 

And  proof— Variance —Explanation  of  terms  used 151 

Decrees  must  be  based  upon 821 

Misjoinder  of  parties 100 

Non-assumpsit  verified 583 

Non  est  factum  and  non-assumpsit  at  common  law 553 

PLEAS — ^Denying  indorsement — Evidence 373 

Denying  joint  liability 175 

Filing  additional— Practice 482 

Imposing  terms  on  withdrawal 175 

POLICY  OF  INSURANCE— Of  insurance,  not  commercial— Organ- 
izations not  for  pecuniary  profit 17 

Disposal  of  to  hinder  creditors  is  fraud 18 

Forfeiture  of — Notice 40 

POSSESSION— Change  of —Chattel  mortgages 531 

Holding  without  a  title — Extent  of  possession 620 

Taken  on  default — Chattel  mortgages — What  is  not  sufficient. .  531 

POWERS — Of  county  judge  to  fix  administrator's  commissions. . .  663 

To  declare  entire  debt  due — Chattel  mortgages 531 

PRACTICE— Exceptions  to  administrator's  report 663 

Chancery — Presumptions  in  support  of  decrees 671 

Filing  additional  pleas 482 

Mere  irregularities — Time  to  object 549 

On  appeal  from  a  final  order  approving  administrator's  report  663 

Short  cause  calendar 387 

Short  cause  calendar — Waiver  of  irregularities 549 

Suits  by  infants 491 

In  Appellate  Court — Appeal  to  Supreme  Court— Striking  out  re- 
manding order 74 

Presumption  that  the  trial  court  was  right 479 

You  LI  43 
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PRAECIPE  AND  declaration— Variance 572 

PREMISES— Description  of— Real  estate 501 

In  poesesBion  of  a  receiver 338 

PREFERENCES— By  directocs  of  an  incorporated  company 249 

Judgment  creditors — Assignment  for  the  benefit  of  creditors. .  587 

PRESUMPTIONS— In  support  of  decrees— Chancery  practice 671 

From  absence  of  record 901 

Indorsement  on  a  note — Payments 873 

Infants — Suits  by  next  friend 492 

Judgment  entered  in  term  time 566 

Of  death 817 

That  the  trial  court  was  right — Practice  in  Appellate  Court 479 

PREVENTIVE  RELIEF— Injunctions— Appropriate  functions 129 

PRINCIPALr— Liable  for  mistakes  of  agent— Mistakes 615 

Real  estate  broker's  duty  to 243 

Charges  and  expenses — Assignee 115 

PROMISSORY  NOTES— Control  of  indorsements. 899 

Days  of  grace 530 

Parties— Maker  and  guarantor 100 

Recovery  under  the  common  counts 878 

Holder's  right  to  recover 873 

PROPERTY— Director— Stockholder's  right  to  purchase. 81 

Withdrawing  claims  against  assets  in  the  hands  of  the  assignee  31 

Fraudulent  disposal  of 17 

Listing — Revenue 640 

Opportunity  to  inspect — Sales 226 

No  opportunity  to  inspect 226 

Rights  of  owners  of,  fronting  on  streets 353 

PROPERTY  OWNERS— Expediency  of  giving  power  to— Streets.  353 

Consent — Compensation — Streets 854 

PROOF— And  pleading — Variance — Explanation  of  terms  used 151 

Burden  of — Payment ^ 641 

Burden  of— Questions  at  issue — Interpleader 579 

By  comparison — Handwriting 295 

Measure  of — Evidence 641 

Of  ancient  documents 182 

Offer  to  make— Evidence 479 

What  matters  need  not  be  proved  subsequent  to  execution  of 

mortgage 295 

PUBLIC  INTERESTS— In  streets 353 

PUBLIC  POLICY— Contract  for  tlie  withdrawal  of  opposition  to 

legislation 854 

Contracts  otherwise  void,  etc 854 

Contracts  for  carrying  out  legislation 354 

Responsibility — Lunatics 200 

PURCHASER — No  reimbursement  for— Period  of  redemption — 

Taxes 323 
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PURCHASER.    Continued. 

Relations  between,  and  owner — ^Foreclosure  proceedings 828 

Takes  with  notice  of  taxes — Foreclosure  proceedings 820 

Q 

QUESTIONS  AT  ISSUE— Interpleader— Burden  of  proof 579 

R 

RAILROAD  COMPANIES— Actions  against  for  damages  to  real 

property 498 

Not  liable  for  criminal  acts  of  others 607 

Speed  of  trains 597 

Contracts  of  exemption  from  liability 656 

Right  to  make  freight  tariffs — ^Agent's  construction 151 

Right  to  obstruct  public  street. 884 

RAILROAD  CROSSINGS— Care  in  approaching 597 

RATIFICATION— By  corporations  need  not  be  in  writing 588 

Void  and  voidable  contracts 658 

REAL  ESTATE— Description  of  premises 504 

Trespass  to — Right  of  action  in  the  owner  of  the  fee 620 

Trial  of  title  in  equity 538 

Actions  against  railroads  for  damages  to 498 

REAL  ESTATE  AGENT— When  entitled  to  his  commission,  248, 267,  622 

When  not  entitled  to  his  commission .- 622 

Time  to  sell— End  of  authority 243 

Duty  to  his  principal ,  248 

RECEIVER— Effect  of  appointment 517 

Appointment  of,  a  peremptory  measure 517 

In  possession  of  mortgaged  premises 828 

Notice  of  application  for  appointment 517 

Premises  in  possession  of — Redemption 828 

Purpose  of  his  appointment 517 

What  must  appear  to  warrant  the  appointment 517 

RECORD— Absence  of— Presumptions 801 

Bill  of  particulars  not  a  part  of 146 

Bills  of  exceptions 871 

Not  to  be  made  by  the  clerk 871 

Of  conviction  of  persons  causing  wrecks — Evidence 608 

Of  corporations — Evidence 205 

Stipulation  as  to  biU  of  exceptions 282,  289,  482 

RECOUPMENT— Elements  of  the  doctrine 226 

Partial  acceptance  of  order — ^Vendor  and  vendee 47 

Under  the  general  issue 48 

RECOVERY— Holder's  right  to— Promissory  notes 878 

Misjoinder 100 

Negligence  must  be  shown  or  there  can  be  no 607 
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RECOVERY.    Continued. 

Right  of — Of  incumbrance  upon  removal 186 

Under  the  common  counts— Promissory  notes 873 

REDEMPTION— Equity  of— Rights  of  the  owner 828 

Premises  in  possession  of  a  receiver 828 

REFORMATION— Of  deeds— Mutual  m  istakes— Convey ances 671 

REHEARING— Objection  to  record  jn 399 

REIMBURSEMENT— None  for  purcliaser  paying  taxes— Period  of 

redemption 828 

RELATIVES— Support  of  paupers  by 683 

REMEDY— At  law— When  there  is 870 

Contracts — ^Validity— Law  of  the  place 204 

REMEDIES— Election  among  alternative  remedies 284 

Irrevocable  election 234 

Election  among  Inconsistent 234 

Election  among — ^The  general  rule 235 

Personal  action  suspended 235 

RENT — To  accrue — Equitable  assignment — Garnishment 240 

REPETITION— Of  false  representation  not  necessary 574 

REPLEVIN— And  trespass —Concurrent  remedies 235 

REPLICATION— No  replication  filed— Chancery  practice 538 

REPORT — Appeal  from  an  order  approving  administrators 663 

Character  of  exceptions  to  administrator's  report 663 

Exception  to  administrator's — Administration  of  estates 663 

Overruling  exceptions  to  administrator's 662 

REPRESENTATIONS— False— Repetition  of,  not  necessary 574 

REPUTATION— Evidence  of,  of  employe— Negligence 512 

REQUISITES— Of  motion  for  a  new  trial— What  must  be  pointed  out  634 

RES  ADJUDICATA— Former  decisions  in  the  same  case 67 

Partnership  affairs 291 

Where  the  doctrine  does  not  apply 617 

RETAINER— Attorneys  at  law 549 

REVENGE— Listing  property 640 

RIGHT— rOf  action  in  the  owner  of  the  fee— Trespass  to  real  estate  620 

To  commissions  in  cases  of  foreclosure — Administrators 663 

To  contract  against  liability — Common  carriers 656 

RIGHTS — Of  the  owner  in  equity  of  redemption 828 

Of  party  purchasing  equity  of  redemption 566 

Of  persons  not  made  parties — Parties 517 

RIGHT  OF  DOWER— Inchoate— Contracts  for  conveyances 186 

RISK — Of  the  employment— Master  and  servant 543 

Application  of  the  rule 544 

s 

SALES— Execution— Who  may  question  them 473 

Fraudulent — Interveners  in  attachment  suits 579 
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SALES.    Continued. 

Fi-audulent — ^Who  may  question 579 

Opportunity  t6  inspect  the  property 226 

No  opportunity  for  inspection 226 

Acceptance  after  an  opportunity  to  inspect 226 

S  ER VANT— Who  is  not '. 233 

Who  is  not  a  fellownservant 507 

SERVICE— Of  notice  of  assessment r 79 

Of  process — Construction  of  statutes 839 

Read  to  wrong  person,  but  in  presence  of  the  right 377 

SERVICES — Of  solicitor — Injunction — ^Dissolution — Damages 315 

SHORT  CAUSE  CALENDAR— Discretion  of  the  court 274 

Practice 837 

Practice—Waiver  of  irregularities 549 

SHERIFF — Return  on  property  executed— Body  execution — ^Arrest.  222 

SIDEWALKS— Instructions— Cities  and  villages 695 

SOLIdTOR—Services  of — Injunction — Damages — Dissolution "  815 

SOLICITOR'S  FEES— Injunction— Dissolution  of  damages— Agree- 
ment    815 

SPECIAL  DEPOSITS— Trust  funds— Voluntary  assignments 180 

SPECIAL  FINDINGS— When  not  consistent  with  the  general  ver- 
dict   644 

SPECIFIC  PERFORMANCE— Requisites  of  the  contract 90 

Contracts  not  susceptible  of 91 

SPHERE  OF  ACTION— Power  of  street  raibx)ad  company  to  limit.  855 

STATE  COXJRTS-^urisdiction  in  patent  cases 603 

STATEMENT— As  to  ownership  of  property  insured 252 

STATUTES — Construction  of— Insurance— Mutual  benefit  associa- 
tions   17 

Construction  of — Mechanics'  liens 270 

Construction  of — Service  of  process 839 

Evidence  under  and  at  common  law 215 

STATUTE  OF  FRAUDS— Parol  license  to  cut  timber 621 

STATUTORY  REMEDY- Mechanics'  lien 60 

STIPULATION— As  to  bill  of  exceptions 882 

As  to  bill  of  exceptions — Record 289,  482 

STIPULATED  DAM  AGES -Contracts 891 

ST0CB:H0LDERS— Effect  of  unwarranted  proceedings  for  forfeit- 
ure   204 

Status  after  a  forfeiture  of  his  stock 204 

Buying  shares — Contracts  with  reference  to  by-laws 204 

May  become  creditors 81 

Director— Stockholder's  right  to  purchase  property,  etc 81 

Rights  of  stockholder's  creditors 81 

Creditors  witlidrawing  their  claims  against  tlie  assets  in  the 

hands  of  the  assignee 81 
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STOCKHOLDERS.     Con  tinued. 

Presumed  to  have  knowledge  of  the  company's  by-laws 204 

Relation  to  the  oorporation  after  failure 33 

Liability  in  insolvent  corporations 83 

STOCKHOLDER  CREDITORr— Purchase  of  certificates  of  indebt- 
edness    83 

STOCKHOLDER'S  L1A.BILITY— Voluntary  payment  of  the  cred- 
itor   32 

STREETS— Control  over— Cities  and  villages 128 

Vacating  or  obstructing — Special  damage. 128 

Railroad's  right  to  obstruct — Railroad  company 834 

Eflfect  of  legislation 853 

Ti-ust  vested  in  the  city  with  respect  to  their  vae 853 

Rifcht  of  owners  of  property  fronting  on  same 853 

Adjacent  owners— Character  in  which  they  hold 853 

Expediency  of  giving  power  to  property  owners 853 

Adjacent  property  owner — Consent — Compensation 354 

Public  interests  in 353 

Rights  of  abutting  owner 129 

Tendency  of  the  consent  of  adjacent  owners 854 

STREETS  OF  A  CITY— For  pubUc  use 353 

STREET  RAILWAYS— Failure  to  stop  the  car. 308 

Negligence — Breach  of  duty 308 

Diligence  for  the  safety  of  passengers 308 

STREET  RAILROAD  COMPANIES-€orporate  charter 354 

Powers  to  limit  its  sphere  of  action 855 

SUPPORT— Of  paupers  by  relatives » 683 

SUITS — By  infants  at  common  law 491 

By  next  friend— Presumptions — Infants 492 

For  the  use  of  another — Parties 485 

Notice  to  bring — Surety— To  whom  the  law  does  not  t^ply. . . .  566 

To  enforce  penalties — What  is  not 204 

In  whose  name  to  be  brought — Insurance 252 

SURETIES— Defenses  on  official  bonds 613 

On  appeal  bond — ^When  released 485 

SURETY — Notice  to  bring  suit— To  whom  the  law  does  not  apply.  566 

T 

TAXES— Presumptions  of  payment  by  owner 132 

Receiver  in  possession  of  mortgaged  premises 328 

Who  liable  for  their  payment 828 

Period  of  redemption — No  reimbursements — For  purchaser. . .  828 

TENANCIES — From  month  to  month— Implication  from  payment 

of  rent '. 273 

TENDER  OF  A  DEED  -When  unnecessary 133 

TERM— Amendment  of  bill  of  exceptions  after  term  is  over 584 
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TERM  TIME—Judgment  entered  in— Presumptions 566 

TESTIMONY— Conflict  of —Instructions 488 

Jury  are  judges  of  the  testimony 880 

Singling  out— Instructions 488 

TIMBER— Parol  license  to  cut— Statute  of  frauds 621 

TITLE— Holding  without— Possession— Extent  of  Possession 620 

Provisions  in  policy  of  insurance  relating  to — Insurance 479 

To  tmpaid  checks — Assignment  for  the  benefit  of  creditors 849 

Trial  of  in  equity — ^Real  estate '. 588 

TORTS— Committed  by  a  lunatic 300 

TRADE  NAMES-  -Names  of  places,  etc. 231 

TRAINS— Omission  to  .look  for — Negligence — Speed  of — Railroads.  697 

TRANSFERS— Fraudulent— By  whom  impeached 686 

TRESPASS— And  replevin— Concurrent  remedies 286 

TRESPASS  TO  REAL  ESTATE— Right  of  action  in  the  owner  of 

the  fee 620 

TRIALS — Appeals  from  justices— When  properly  for  trial 887 

Motion  for  a  new — Bill  of  exceptions 677 

Motion  for  a  new — What  must  be  pointed  out 684 

New — On  findings  of  juries 634 

Of  title  in  equity— Real  estate 588 

TRIAL  COURT— Presumption  that  it  was  right— Appellate  Court 

practice 479 

TRUSTEE — Can  not  shift  his  burden  on  a  court  of  equity 517 

When  he  may  apply  to  a  court  of  equity,  etc 517 

TRUSTS — Construction  of  instruments  creating 166 

Public  interests 167 

TRUST — ^Vested  in  the  city  in  respect  to  the  use  of  streets 858 

TRUST  FUNDS— Special  deposits  in— Voluntary  assignments 180 

u 

UNAUTHORIZED  ORDER— Disobedience  of— Contempt  of  court.  62 

UNREASONABLE  PROVISIONS— Result  of  m  by-laws 204 

UNREVERSED  DECREED— Former  suit  in  bar 470 

USURY— Note  made  in  a  foreign  State 873 

V 

VARIANCE — Pleading  and  proof — Explanations  of  terms  used. . .  151 

Praecipe  and  declaration 572 

VENDOR  AND  VENDEE— Partial  acceptance  of  order— Recoup- 
ment    47 

VERDICT— Form  of  an  abatement 877 

When  special  findings  are  not  consistent  with  the  general. . . .  544 

VERDICT  AND  JUDGMENT— Conclusion  of  law,  etc 208 
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VIOLATION— Of  ordinancee— Equity  juribdiction 814 

VOID  AND  VOIDABLE  CONTRACTS— Ratification 553 

VOID  ORDER— Contempt  of  court 51 

VOLUNTARY  ASSIGNMENTS— Trust  funds  -Special  deposits ...  180 
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